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ADVERTISEMENT. 


In  preparing  the  present  edition  of  the  late  Sir 
James  Burrow's  Reports,  the  greatest  attention 
has  been  paid  to  the  corrections  of  the  errors 
of  the  former  editions;  and  the  publishers  being 
in  possession  of  the  copy  of  these  Reports,  which 
belonged  to  the  late  Mr.  Serjeant  Hill,  have 
ventured  to  add  to  this  edition,  a  variety  of  valu- 
able notes,  references,  and  observations,  which 
he  had  mdde  in  his  copy,  and  which  are  now  for 
the  first  time  presented  to  the  public  :  these  will 
be  found  at  the  bottom  of  the  page,  in  the  shape 
of  notes,  or  in  the  margin  inclosed  in  brackets. 

The  tables  containing  the  names  of  the  cases, 
which  in  the  preceding  editions  were  separately 
prefixed  to  each  volume,  are  in  this  edition  con- 
solidated into  one  general  table,  embracing  the 
names  of  all  the  cases,  and  inserted  at  the  end 
of  the  fifth  volume,  and  the  same  mode  is  adopt- 
ed with  respect  to  the  index.  This  is  consider- 
ed likely  to  be  advantageous,  as  avoiding  the 
inconvenience  of  being  frequently  obliged  to  refer 
to  five  sepa  rate  tables  or  indexes. 


Meface, 


ITT  may  naturally  be  asked—"  Why  I  publish  at  ail  9"*  **  Why 
**  I  begin  from  Lord  Raymond's  death,  rather  than  from  any 
•'  prior  aira?"  "  Why  I  have  postponed  the  three  former  parts  of 
•*  this  work,  and  publish  i\ie  fourth  part,^r5f?**  "  Why  I  venture 
**  to  print,  without  the  sanction  of  a  luence  to  authenticate  my 
"  reports." 

In  ANSWER  to  i\\ejir$t  question— 

I  found  myself  reduced  to  the  necessity  of  either  datroyirig  or 
publishing  these  papers  ;  which  were  originally  intended  for  ray 
own  private  use,  and  not  for  public  inspection.  For  as. it  wat 
become  generally  knoWn  "  that  I  had  taken  some  account,  (good 
"  or  bad,)  of  all  the  cases  which  had  occurred  in  the  court  of 
**  King's  Bench  for  upwards  of  *  forty  years,"  I  was  subject  to 
continual  interruption  and  even  persecution,  by  incessant  ap- 
plications for  searches  into  my  notes;  for  transcripts  of  them ; 
sometimes  for  the  note-books  themselves,  (not  always  returned 
without  trouble  and  solicitation;)  not  to  mention  frequent  con- 
veisations  upon  very  dry  and  unentertaining  subjects,  whicbimy 
consul ters  were  paid  for  considering,  but  I  had  no  sort  of  concern 
in.  This"  inconvenience  grew  from  bad  to  worse,  till  it  became 
quite  insupportable:  and  from  thence  arises  the  present  publica- 
tion. 

In  ANSWER  to  the  second  question — 

My  notes  taken  «<  the  bar,  previously  to  my  becoming  derk 
of  the  crown,  had  no  particular  claim  to  the  least  degree  of  au- 
thenticity :— Therefore  I  do  not  presume  to  expose /Acm  to 
ptiblic  view,  but  when  I  entered  upon  that  office,  I  thertby  eame 
to  have  all  the  records  and  rule-books  on  the  crotcw-side  of  the  court 
in  my  own  power,  andcoald  inspect  or  transcribe  them  at  plea- 
sure :  besides  which,  as  I  never  after  that  tinae stirred  outtOCiOQurt 

•  It  if  now  upTfardiof  forty  .five  ycirf. 
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till  it  rose,  I  was  sure  to  miss  nothing  that  passed  in  it  Add  to 
this,  that  I  had  now  by  my  situation  (in  the  very  middle  of  the 
court,)  better  convenience  both  of  hearing  and  writing,  than  I 
had  had  at  the  bar,  in  the  outermost  rows.  I  then  came  to  have 
also  better  opportunities  of  procuring  trup  states  of  the  cases  on 
the  civil  side  of  the  court. 

Lord  Raymond,  and  my  immediate  predecessor  in  office, 
happening  both  to  die  in  the  *same  vacation,  I  was  sworn  inio 
my  present  office  as  soon  as  the  court  sat  after  Lord  Raymond's 
decease;  viz.  on  the  first  day  of  Easier  Term,  6  G.  ^2. 1733.  Lord 
Raymond's  death  seems  therefore  to  be  the  fittest  ara  from 
whence  to  begin;  and  the  rather,  because  his  Lordship's  own 
reports  (ending  with  Trinity  Term,  5S^  6  G.  "2. 1732.)  have  been 
published  since  his  death. 

fAt  this  time  also,  the  garb  of  common-law  pleadings  was 
entirely  changed,  and  modernized,  t  A  statute  now  took  place 
for  converting  them  from  a  fixed  dead  language  to  a  fluctuating 
living  one ;  and  for  altering  the  strong  solid  compact  hand  (cal- 
culated to  last  for  ages)  wherein  they  were  used  to  be  written, 
into  a  species  of  hand-writing  so  weak,  flimsy,  and  diffuse,  that 
(inconsequence  and  corruption  of  this  statute,  though  undoubt- 
edly contrary  to  its  intention,)  many  a  modem  record  will  hardly 
outlive  its  writer,and  few  perhaps  willsurvivcmucb  above  a  century. 

In  ANSWER  to  the  third  question — 

There  ar^  many  reasons  which  induced  me  to  follow  the  example 
set  by  the  publisher  of  Sir  George  Croke's  reports.§ 
-     Late  cases  are  more  sought  after:  and  therefore  that  desire  of 
being  delivered  from  daily  importunity^   which  obliged   me  to- 
publish,  is  a  strong  motive  to  my  publishing  in  this  order. 

As  my  reports  can  be  of  no  authority^  gentlemen  may  supply 
that  defect,  where  the  cases  are  so  recent,  from  their  own  notes : 
and  my  book  may  be  of  use  as  an  index., 

By  beginning  with  Mis  part,( where  many  gentlemen  now  alive 
can  iet  me  right,)  I  shall  make  an  experiment  **  Whether  my  faults 

« 

•  Hikinr  vacatioD,  6  6.  9.  IVSS-S.  fix.  Mr.  Bellamj  on  the  Stb^  and  Lord 
.  RMnomf  oQthelSthof  March. 
^     t  From  95th  March,  1 933. 

1  4  Geo.  8.  c.  86. 

poo  Sir  Harebotio  Gri|iiftoa*f  prefiMO  to  Cro.  Car. 
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"  and  mistakes  are  so  great,  as  to  mak^  it  adviseable  for  me  to 
*•  suppress  the  rest." 

I  the  rather  begin  with  this  part,  to  prevent  the  publication  of 
worse,  and  more  inaccurate  notes.  Some  encouragement  to  the 
most  faulty  might  be  expected,  from  the  impatience  of  the  profes- 
sion for  reports  during  this  period.  And  their  impatience  is  not  to  be 
wondered  at.  There  never  was  more  business.  The  reasoning  and 
opinions  of  the  judges  never  gave  more  satisfaction.  j4U  the  seats 
were  never  so  filled  together.  And(what  never  happened  before,  dur- 
ing a  Uke  period,)  since  the  1 1  th  day  of  November,  \7o6  to  this  day, 
there  never  has  appeared  in  court  the  least  ditlercnce  of  opinion : 
every  rule,  order,  certificate  and  judgment  have  been  unanimous. 
The  books  of  reports  are  so  full  of  frequent  difference  of  sentiments 
\x\  the  court,  (both  hasty  and  deliberate,)  that  for  all  to  agree  so 
long,  through  such  an  infinite  variety  of  business,  in  every 
conclusion  upon  every  question  of  every  kind,  argues  uncommon 
knowledge,  capacity  and  temper  in  all.  The  authority  of  right 
judgments,  upon  right  principles,  given  unanimously  by  magis- 
trates who  ^rfd  weight  and  dignity  to  the  highest  offices  instead  of 
rfer/W/ig  any  from  them,  issogieat,  that  the  direct  point  deter- 
mined becomes  a  rule  for  ever,  and  establishes  certainty,  ihe 
mother  of  security  and  peace. 

The  extraordinary  ability  with  which  every  seat  upon  the 
bench  has  been  filled  duriiig  this  period,  has  suflcred  nothing 
to  hang  undecided.  A  new  plan  of  dispatch  has  brought  every 
matter  speedily  to  a  conclusion ;  in  spite  of  the  parlies  theniselves, 
their  [counsel  and  attornies ;  in  spite  of  mutual  dilatoriness, 
negiigence,  and  complaisance;  in  spite  of  artifice  by  that  side, 
which  finds  an  interest  in  protracting;  in  spite  of  every  con- 
trivance which  can  be  suggested  to  a  defendant  who  means  only 
delay. 

Some  hundred  causes  end,  every  year,  rt  the  sittings,  which 
are  not  heard  of  incoMr^(for  the  judgment  is  consequential,  and 
of  course;)  many  of  them  within  a  few  months  after  their  com- 
mencement. Where  there  is  a  special  case  or  verdict  at  the  sit- 
tings it  is  dictated  by  the  court,  and  signed  by  the  counsel  before 
the  jury  is  discharged.  If,  in  settling  it,  any  difference  ariises 
about  a  yi/c/,  the  opinion  of  the  jury  is  taken,  and  the  fact  ifr 
stated  accordingly  :  Whereas  they  used  to  be  left  to  future  set-  * 
tling ;    which  ofteo  occasioned  much  altercation  aud  m\\\\>)  ^l- 
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tendances  before  the  judge;  sdmetimes,  anew  trial;  to  fix  df 
act  ;  always,  a  great  delay.  They  must  now  be  set  down  in  the 
paper,  for  aigument,  within^i/r  days ;  they  must  be  argued  irr 
course, as  they  stand :  although  both  sides  should  consent ;  they 
cannot  be  put  off,  but  for  special  and  suflTicient  reasons 
appearing  bjr  affidavit  (if  necessary,)  and  npon  motion  made  a  day 
or  two  before.  Nothing  stops  on  account  of  the  absence  of  any 
#f  the  judges:  whereas  nothing  (of  this  kind)  used  to  come  on, 
tttiless  the  court  was  full. 

The.  judges,  being  apprized  of  the  case  and  question  from 
-(beir  paper-books,  give  judgment,  in  many  cases,  immediate^, 
Crpon  the  ^rst  argument;  and  refuse  a  second,  unless  they  them- 
selves think  the  question  requires  more  examination.  It  very 
seldom  happens  that  there  are  more  than  ttto  arguments:  where- 
as I  remember  three  or  four  to  have  been  common  ;  and  it  was 
not  thought  proper,  to  refuse  hearing  a  second,  third,  or  even 
fourth  argument,  if  either  side  pressed  for  it,  though  the  court 
themselves  had  no  doubt. 

All  motions  or  rules  in  matters  of  length  or  consequence  are 
appointed  for  particular  days,  and  called  on  Jirst :  whereas  they 
used  to  take  their  chance  of  being  moved  by  counsel  in  their  turn; 
and  thereby  were  often  kept  back  till  the  last  day  of  the  term,  and 
then  (for  want  of  time)  necessarily  put  oil' to  the  next  term,  at:(l 
so  on  (with  good  management)  from  term  to  term. 

Betides  thene  special  appointment  all  enlarged  ruks  must  come 
on,  peremptorily,  during  the^r^  Kceh  of  the  term. 
.  There  are  more  opinions  of  the  court,  during  this  period,  upon 
important  points,  than  ever  were  given  during  the  like  number  of 
years:  and  I  do  not  remember  a  single  instance  where  the  deter- 
mination did  not  give  general  satisfaction.  Every  case  which  the 
anxie^  of  parties  has  carried  to  the  House  of  Lords  has  been 
wnanimously  affirmed. 

Sir  John  Stiiangc  was  obliged  to  omit  many  of  the  best  and 
most  interesting  arguments;  because  they  were  in  causes  not 
mdjudged,  and  therefore  of  no  use  to  the  public ;  but  during  this 
'period,  that  reason  does  not  hold  for  omitting  such  arguments 
€lafed.  And  among  'the  questions,  decided  there  are  some  that 
had  lasted  very  long  indeed. 

As  the  public  are  already  possessed  of  Sir  John  Strange's 
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reports,  comprehending  all  my  first,  znd  a  great  part  of  my  secoiid 
period,  that  is  another  reason  inducing  me  to  publish  mine  in  the 
order  I  have  chosen:  though!  think  the  authority  of  Sir  Hare- 
BOTLE  Grimston,  and  the  reasons  he  *  urges,  are  a/o;te  sufficient 
to  justify  it. 

In  answer  to  the  ybitrf A  question. — 

This  difficulty  alarms  memo5^ 

I  know  it  is  a  contempt  of  this  court  to  publish  their  proceed- 
ings: it  is  agaipst  a  standing  order  of  the  House  of  Lords  to.pub- 
lish  proceedings  there,  upon  appeals  or  writs  of  error.  They 
ought  to  be  published  under  authoritative  care  and  inspection; 
but  SINCE  the  Year-books^  no  judicial  proceedings  have  been  so 
published,  either  by  the  House  of  Lords,  or  by  any  court  in  fVesi' 
mifister-hall,  except  state  triials. 

Licences  by  the  chancellor  and  judges  proceed  upon  the 
character  of  the  reporter  only ;  without  saying  a  word,  of  the 
Kork  itself,  or  that  the  licensers  ever  saw  it  Suph  licences  (to 
allow  and  approve  of  the  printing  and  publishing)  took  their  rite 
from  the  necessity  of  a  licence  to  print,  as  the  law  formerly 
stood ;  and  have  continued  in  the  same  form  of  words  (without 
any  meaning,)  since  the  reason  of  tliem  has  ceased. 

I  have  been  assured,  that  some  now  possessed  of  judical  offices 
have  declared  *^  they;tez;fr  tvuuld  sign  one;  because  it  hangs  out 
<*  false  colours,  and  misleads  those  that  think  it  gives  the  least 
'*  approbation  or  authority  to  the  work." 

Such  a  licence,  could  it  have  been  obtained,  would  still  have 
left  my  reports  to  stand  upon  their  own  merit:  and  I  flatter  my- 
self that  I  am  too  well  known  in  Westminster-hall,  to  want  a  tes- 
timonial to   my  CHARACTER. 

I  had  not  the  impudence  to  attanpt  getting  an  approbation  of 
the  WORK.  It  cannot  be  expected  that  the  judges  should  find 
the  time  or  take  the  trouble  to  revise  it ;  or  that  they  would  do 
it,  upon  any  application  whatsoever.  (Which makes  it  the  more 
to  be  lamented  that  the  usage  of  year-books  hath  ceased.) 

Upon  /Aese  considerations,  I  have  ventured  to  follow  the  exam- 
ple of  Mr.  Justice  Fosteb,  and  to  publish  my  notes  witjupcx  oity 
leave  or  licence. 

There  are  many  instances  where  men   who  hi^ve.  pubUfthfid 
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matter  relative  to  a  cause  depending,  or  soon  after  it  was  over, 
have  been  punished  as  guilty  of  a  contempt;  most  justly  and  wise- 
ly, for  many  reasons :  but  a  publication  of  reports  at  a  distance  of 
time,  merely  as  matter  of  5cic«c€,  has  not  been  animadverted  upon; 
though  within  the  letter  of  the  law.  Where  they  have  been 
published  surreptitiously^  without  consent  of  the  reporter,  the 
printers  have  been  proceeded  against  cir/%  upon  the  foundation  of 
his  ptoperty;  but  not  eriminally :  and  after  the  surreptitious 
edition  has  been  stopped  by  an  injunction,  the  book  has  been 
published,  with  consent  of  the  reporter,  ztithout  leave  or  licence; 
and  KOfiof/c€  taken,  or  complaint  made  of  it. 

I  trust  my  excuse,  (as  Mr.  Justice  Foster  did)  to  my  inten- 
tion. If  I  find  I  have  done  wrong,  or  that  I  give  offence..  I 
will  certainly  put  a  stop  to  this  part  and  suppress  the  other  three* 

The  work  must  make  it's    own  way  in  the   profession.    Its 
merit  consists  in  the  correctness  of  the  slates  of  the  cases.     In  this 
respect,  it  must  be  of  some  use;  especially  when  compared  with 
other  notes.    In  all  other  respects,  I  know  it  is  very  faulty :  and 
I  beg  pardon  of  the  bar,  and  much  more  of  the  bench,  for  innu- 
merable injuries  I  must  have  done  them,  as  to  language  and  argu- 
ment   I  do  not  take  my  notes  in  short-hand.     I  do  not  always 
take  down  the  restrictions' with  which  the  speaker  may  qualify  sl 
proposition,  to  guard  against  its  being  understood  universally,  or 
in  too  large  a  sense.    And  therefore  I  caution  the  reader,  always 
to  imply  the  exceptions  which  ought  to  be  made,  when  I  report 
such  propositions  as  falling  from  the  judges.    I  watch  the  sense, 
rather  than  the  crorA;  and  therefore  ipay  often  use  some  of  my 
own.    If  I  chance  not  fully  to  understand  the  subject,  I  can  then 
only  attend  to  the  words ;  and  must  in  5t/cA  cases,  be  liable  to  mis- 
takes.   If  I  do  not  happen  to.  know  the  authorities  shortly  allu- 
ded to,  I  must' be  at  a  loss  to  comprehend  (so  as  to  take  down 
with  accuracy  and  precision)  the  use  made  of  them.    Unavoid- 
able inattention  and  interruptions  must  occasion  chasms,  want 
of  connexion,  and  confusion  in  many  parts:  which   must  be 
patched'up  and  connected  by  memory,  guess,  or  invention; or 
those   passages  totally  struck  out,  which  are  so   inexplicably 
puzzled,  in  the  original  rough  note,  that  no  glimpec  of  their 
meaning  remains  to  be  seen. 
I  am  thoroughly  aware  of  all  tbe«e  ftalta.    I  am  conscious  too> 
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that,  not  having  had  the  good  fortune  of  acquiring  that  know- 
ledge in  the  tcience  of  the  law  which  is  gotten  only  by  a  lucra- 
tive experience  at  the  bar,  (from  which  I  was  very  early  remo- 
ved;) and  not  being  blest  with  the  quickest  natural  parts,  I  may 
have  misapprehended  topics  and  allusions;  I  may  have  made 
blunders  in  the  sense,  by  endeavouring  to  rectify  those  of  my  pen. 
These  are  imperfections  which  diligence  could  not  cure.  I  am 
only^concerned,  lest  my  errors  should  be  imputed,  not  to  myself, 
but  to  those  v/hose  discourses  I  may  happen  (through  my  in- 
firmities) to  misrepresent. 

Therefore  let  me,  once  for  all,  caution  the  reader,  eBpecially 
the  young  student:  I  pledge  my  credit  and  character,  only 
**  that  the  case  and  judgment  ^  and  the  outlines  of  the  ground  or 
"  reason  of  decision  are  right."  As  to  the  rest — ^I  took  the  notes, 
for  my  own  amusement  and  use :  where  the  matter  or  manner  is 
liable  to  objection,  it  may  probably  have  arisen  from  my 
mistake. 

I  have  omitted  all  cases  where  the  question  turned  upon  facts 
and  EVIDENCE  onli/;  or  where  the  order  followed  almost  of 
course,  in  consequence  of  maxims  fully  settled;  or  was  not 
contested. 

I  have  omitted  common  sentences  in  ordinary  criminal  prosecu- 
tions; and,  in  short,  every  thing  which  I  thought  could  not  be  of 
general  use. 

Before  I  conclude,  I  must  again  entreat  the  indulgence  and 
forgiveness  of  the  bar^  and,  still  more,  of  the  bench,  for  the 
wrong  1  may  have  done  them. 

If  the  candid  and  judicious  shall  give  a  favourable  reception  to 
this  part,  it  may  encourage  me  to  finish  my  design  and  publish 
the  preceding  periods. 


■»€ 


Inner  Temple, 
29ih  Not.  1765. 

JAMES  BURROW*. 


*  Sir  James  Burrow,  at  appears  by  the  preface,  had  intended  to  have  poblish- 
ed  a  collection  of  Reports,  from  the  death  of  Lord  Ba jmondi  in  fonr  pvtS| 
the  last  of  which  only  he  published. 


ADVERTISEMENT. 


rilHE  body  of  thiB  book  i&  calculated  for  such  as  may  be  inclined 
-^  to  look  into  it  at  their  leisure ;  the  abridgment,  for  such 
as  desire  only  a  summary  account  of  the  determinations. 

TheroRM-BR  is  therefore  designedly  copious*  for,*'  *impbr- 
*'  BCCT  Mports  of  facta  and  circumstances,  especially  in  pases 
*'  vhete  evety  circumstance  weigbeth  something  in  the  scale  of 
'^  justice,  are  the  bane  of  all  science  that  dependeth  upon  the 
*^  precedents  and  examples  of  former  times."* 

Shm  LAiTES.  was  meant  to  be  as  concise  as  the  nature  of  a  com- 
fUte  abiriidgmieut  would  bear. 

It  is  hoped,  that  nothing  very  trifling  is  inserted  in  the  one ;  nor 
any  thing  very  material  omitted  in  the  other. 

MEMORANDUM. 

Tbe.TABLE  of  the  Principal  Matters^  or  Abridgment  of  the  Cases 
contained  in  this  first  volume,  was  very  much  etdarged,  in  the 
«rcoi9£/ edition  of  it. 

1»  the  t&tmer  edition,  it  bore  the  fdlowing  title—''  A  short 
^  iirasHSVCB  to  the  principal  matters  contained  in  it."  It  is 
now  a  full  abridgment :  and  tnerefore  it  would  have  been  impro- 
per to  cotitiftue  to  call  it  "  a  short  referenced  The  diflerence 
will  appear,  by  comparing  the  articles  of  the  two  editions  with 
tochotbftr;ai''  BaiL  MoMk-'Noies^  Bankrupts^  Baron  and  Feme, 
**  Bishops,  Common  Recovery^  Declaration,  Demurrer,  Devise,**  and 
other  titles,  as  far  as  letter  L.  The  subsequent  titles  were  copious 
enougli^  in  the  old  edition. 

Tlie  uMdgmemls  of  the  SBTTLEMENT-coses  remain  m  the  tabk, 
under  title  •*  orders  of  removal:**  but  it  would  have  uunecessarily 
enlarged  the  bulk  of  this  edition,  to  have  repeated  them  at  length, 
in  the  body  of  it,  when  they  (together  with  many  o/Aeri  preced* 
ing  and  succeeding  them)  are  now  printed  bv  themselves,  in  a 
separate  quarto  edition  now  continued  up  to22d  June  1776. 


*  See  Mr.  Juitice  Foiter'i  Ditcounet  on  the  Crown  Law,  p.  S94* 


*. 


MICHAELMAS   TERM, 


30  GEO.  11.  1756. 


THE  COURT  OF  KING'S  BENCH, 

(When  it  became  complete  on  the  3d  Day  of  the  Term, 

as  below),  was  composed  of 

{a)  Lord  Mansfield, 

[b]  Sir  Thomas  Denison, 

(c)  Sir  Michael  Foster,  artd 
{d)  Sir  John  Eardley  Wilmot. 

{a)  His  Lordship  was  sworn  in  upon  the  8th  of  Novem- 
ber 1756;  and  took  his  seat  upon  the  bench  on  the 
11th  of  the  same  month. 

(b)  Mr.  Justice  JDenzson  was  sworn  in  upon  the  11th 
of  February  1741 ;  and  took  his  seat  the  next  day. 

Ic)  Mr.  Justice  Foster  was  sworn  in  upon  the  22d  of 
April,  1745  ;  and  took  his  seat  upon  the  1st  of  May 
following  (being  the  first  day  of  Easier  Term  1745). 

{d)  Mr.  Justice  Wilmot  was  sworn  in  upon  the  11th  of 
February  1755  ;  and  took  his  seat  upon  the  bench  the 
next  day. 


Michaelmas  Term,  1736,  30  Geo.  H.  B.  R.     [    2    ] 

Monday fSth  November,  1756. 

His  Majesty's   Attorney  General,  the  Honourable 
WiUiam  Murray,  was   this  morning  called  Ser- 
jeant ;  and  about  eight  in  the  evening,  was  sworn 
in  Lord  Chief  Justice  of  this  Court  (in  the  room 
Vol.  I.  B 
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of  the  late  Lord  Chief  Justice,  Sir  Dudley  Ryder^ 
who  died  on  25th  May  17^6),  before  the  Lord 
ChanceUof(the  Earl  of  Hardtcicke),  at  bis  house 
in  Great  Ormond^treety  in  the  presence  of  the  three 
Judges  and  most  of  the  Officers  of  the  Court  of 
King's  Bench, 

His  Lordship  took  the  oaths  of  allegiance  and 
supremacy  on  his  knee;  and  the  oath  of  office, 
standing.  Immediately  afterwards,  the  Great  Seal 
was  put  to  a  patent^  which  had  before  pasted  all 
the  proper  offices,  creating  his  Lordship  Baron  of 
Mansfield  in  thp  coifnty  ofNaUingliam,  to  him 
and  the  heirs  male  of  his  body. 
Thursday^  1 1th  Noi)ember  1756,  Lord  Mansfield 
took  his  place  as  Lord  Chief  Justice. 


Fricky,  mb  P,AY!f  A|ID  Ter$^S  CuASE. 

Nov.  I 'loo. 

B^tl^im  *^'TnHIS  yf2LS  Tin  actim  of  debt  for  a  penalty  on  5  Eliz. 
Btti.N.  P.'i94.  -""^  c.  4.  for  exercising  the  trade  of  a  brbwer,  without 
s.  c.  See  also  bajii^  ^erved  an  apprenticeship,  (a)  In  the  declaration 
Turaw  4  Burr.  ^^^^^  ^^^^  ^^^^  counts.  To  the  former  "  nil  debeC"  wa9 
5450.  '  pleaded :  and  there  was   a  general  verdict  for  the  defend- 

One  not  quaii- ant ;  {xiz.  «*  That  the  defendant  does  qotowe,  ftc")  BmI 

trade*' enteriD^  ^^  ^*^^  ^^  count  there  was  a  sffcial  xerdict :  which  was  to 
into  partner-  the  following  effect,  viz.  that  the  defendant  Chase  and  one 
ship  with  a  Coxe,  Were  and  have  been,  during  all  the  tio^e  charged  in 
?on*wh1ifoSrrn.  ^^'?  count,  farU^ers  in  the  trade ;  and  that  the  trade  ^as 
terteringiatbe  Carried  on,  and  has  been  for  four  years  carried  on,  in  their 
tv^de{tenou^' jQffti  fianies ;  that  Coxe  did  serve  an  apprenticeship,  i^c. 
Itat's'El.'c.  4.]  ^"^  Chase  never  did  ;  and  that  Coxe  is  a  worlfing  brev^er^ 


ifi)  Cxeccis^iog  ^  ti:ad^  ixy  servants  or  apprentices  h^s 
been  held  to  be  within  th^stat.  5£/tz.  c.  4.  ffitiuq.t. 
V.  Jephson,  Hil,  1(5  Geq.  2.  B.  R.  4  Mod  2.  vide  also  1 
Vent,  193.     The  judgment  in  the  above  case  of  Raynard 

5.  Chase,  t|;)erefore,  appears  to  be  against  a  positive  prece- 
ent,  and  against  law  andjustice;  for  one  of  the  reasons  for 
inaktiig  the  statute  5  EHz.  c.  4.  was  to  prevent  idleness 
i¥.  ¥9^^  ^ud  f b^xel'oife  the  ^ll,ow.uig  one  notf  entitled  to 
tra^e,  ij^ithout  serv^n^  as  an  apprentice,  is  injustice  to  all 
wfio  have  served  an  apprenticeship,  and  taking  off  part 
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2iXid  wtii  paid  a  salaru/or  his  labour ;  uhich  solar i^  was  o/-      \75Q 

voays  deducted,  and  allowed  to  him^  previous  to  a  division^  ^. 

of  the  profits ;   and  the  enlries  at  the   Excise-office  were  in 

their  joint  names :  buttha$  the  defendant  John  Chase  n  ever 

exercised  i  he  trade  himself;  (which  was  whoUt/ managed 

ami  carried  on  by  Coxe)  ;  but  only  shared  the  yr<)fit^  and 

stooti  the  risks  oi  the  partnership.     And  they    find  it  to 

be  a  trade  within  5  Eliz.  c.  4.  .  C     ^     3 

Questioa,  on  5  Eliz.  c,  4.  §  31.  **  Whether  the  defendant 
"  John  Lhaseis  within  the  act,  upon  this  special  finding  ?" 

Mr.  Morton  pro  quer\ 

This  attempt  to  evade  the  force  of  the  act  by  the 
scheme  of  a  PAttTMER^uip  with'a  yiai/(/fe</ trader,  would 
entirely  frustrate  the  intention,  and  is  directly  contrary  to 
the  words  of  the  act 

The  short  of  this  case  xs^Chase  not  being  hi  rise lf 
aualUied,  takes  a  partner  who  is  quaUjied;  which  qua- 
lified partner  is  the  only  acting  person  in  ctirrying  on  the 
trade  ;  and  Chase  never  interfered  in  it. 


>«» 


of  the  excitement  to  honest  industry  which  it  is  che  in- 
terest of  all  society  to  encourage. 

The  construction  in  favour  of  the  exercise  of  trades, 
without  being  qualified,  strictly  as  the  act  directs,  had, 
before  this  case  of  Raynard  v.  Chase ^  been  carried  far 
enouffh  at  the  least,  but  never  so  far  as  by  the  determina- 
tion here,  which  is  not  only  further  in  favour  of  encourag- 
ing persons,  to  neglect  serving  apprenticeships,  or  putting 
their  sons  to  serve  them;  and  it  is  expressly  against  for- 
mer determinations,  in  which  the  courts  have  decided, 
1.  Tliat  the  person  wfao  exercises  a  trade,  is  the  trader,  be- 
cause he  emplws  the  rest,  who  work  but  as  his  servantit, 
and  the  loss  and  gain  is  to  be  hiSf  2.  That  he  that  hath  not 
served  an  appreaticeship,is  by  the  statute  restrained  to  work 
as  a  trader  either  by  himself  or  others:  for  that  the  intent  of 
this  act  iato  annex  the  benefit  of  trade  to  such  asunderwent 
the  hardship  of  learning  it,  thereby  to  encourage  learning 
m  youtb;  and  few  would  undergo  the  trouble  of  being 
apprentices  if  they  might  employ  others  to  work  for 
them.     SalL  610.  Co.  54.     See  the  same  point  reported 
accordingly  in  several  other  cases,  and  in  one,  /lot with- 
standing the  using  the  trade  was  only  for  dj/itig  cloths  to 
besmedbjfthe  defendant,  who  was  indicted,  in  his  own  trade 
of  a  dotbier;  and  it  was  upon  that  ground  only  that  Dol- 
ben,  J.  was  of  acontrary  opinion  from  the  other  iustices,a8 
appears  by  1  Shaw,  241, 266,  notwithstanding  Carthew,  in 
bU  leportofthe  same  case,  only  takes  notice  that  Do/- 
bess  VMI8  of  a  contrary  opinion,  without  giving  the  reasons 

wby  hi  was-  ao.  • 

^  B2 
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There  was  the  like  point  before  the  court  in  P.  13  G.T. 
B.  R.  Rex  V.  Driffield. 

But  per  Denison  and  Foj^rr,  Justices,  that  case  wasr 
'  never  determined  :  it  wetit  off  upon  an  objection 
to  the  jurisdiction. 

Morton  : — But  the  Lord  Ch.  J.  Lee  then  said/*  that  he 

had  never  known  a  person  exempted  from  the  statute, 

who  had  not  served  an  apprenticeship." 

.  And  as  to  his  not  interfering  in  the  trade,  the  case  of 

Hobbsy  quitam^Scc.  vers.  Youngs  reported  in  2Salk.  610. 

and  in  Carthew,  162.  and  in  3  Mod.  313.  is  a  determination 

in  point,  and  not  to  be  distinguished  from  the  present  case* 

Therefore  he  prayed  judgment  for  the  plaintiff. 

Mr.  Bishop  contra^pro  defend',  said,  he  would  first  cori- 
siderhow  this  matter  stood  before  the  statute^  with  regard 
tothefree  and  unlimited  right  that  every  man  naturally 
audlegally.had,  of  exercising  whatever  trade  he  pleased; 
1  2rf/y,  The  constructions  that  have  been  favourably  made 
upon  it,i/iei'/6/f«ionof  the  qualifications  to  exercise  trade; 
and  3(//y,  distinguish  this  case  from  the  cases  cited. 

A  nd  first.  The  liberty  of  trade  is  a  natural  and  com- 
mon law  right,  and  was  long  unrestrained.    The  statute 
of  37  ^.  3.  c.  5.  which  first  restrained  it,  was  very  soon 
repealed  by  3S  Ed,  3.  c.  2.     And  Lord  Coke  in  4  Imt.  31. 
says,  "  That  such  acts  of  parliament  never  live  long."  He 
cited  the  case  in  2  Bitlstr.  186.  DominusRex  and  /I lien 
'  plaintiffs,  against  Tooley  defendant^  as  an  authority  for  him, 
though  the  court  did  not  indeed  formally  pronounce  any 
final  judgment  therein:  and  he  also  cited  ll  Co.  53.  the 
case  of  the  taylors  of  Ipswich.   Secondly, The  before-men- 
tioned case  in  2  Bulstr.  186.  The  King  and  j4 lien  v.  Tooley, 
proves  the  constructions  to  have  been  favourable.    Jenk. 
Cent,  case  13.  pa,  284*  "  A  private  brewer  is  not  within  the 
•*  statute."  Kei7a?ey,96.jp/.  6.  proves  that  the  statute  ought 
to  be  taken  strictly ;  being  penal,  and  in  derogation  of  the 
common  law.  And  judges  have  dispensed  with  the  rigour 
of  it :  as  in  Froth* s  Case,  1  Salk.  67.  where  seven  years 
apprenticeship  beyond  sea,  though  without  binding,  was 
holden  sufficient.  So  Queen  \  Maddox^  2Salk.6\3.S.  P. 
accordingly  :  and  the  Court  there  call  this  statute  of  the 
6th  of  £//2.  a  hard  law.  Comberb.  254.  Rex  v.  GQller,per 
JSyre  Ju:<ice :  one  brother  living  with  another  seven  years 
(at  the  trade  of  a  tallow-chandler)  though  not  bound,  may 
set  up  the  trade.     1  Mod.  26.  pi.  69.  Dominus  Rex  v.  Tar^ 
nith^  proves  too  that  this  statute  ought  not  to  be  extended 
further  than  necessity  requires. 

Now  it  is  not  found  by  the  present  special  rerdict,  in 
the  affirmative,  *•  That  this  man  has  occupied,  used  and 
**  exercised  the  trade  :"  but  it  is  found  (on  the  contrary), 
negatively/*  That  he  has  not  interfered  m  it ;  but  it  Wit 
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•^wholly  carried  on  by  Core''  And  Hob.  29S.  says,  the      17 56 
rule  is,  **  That  affirmatives  in  statutes  that  introduce 
"  new  Jaws,  imply  a  negative,  ^ff."  H9wever,  here  is  an  cx- 
press  negative. 

Thirdly,  with  regard  to  the  cases  cited ' 

As  to  Ilex  T.  Driffield^  whatever  was  found  in  the  affir* 
mative  in  that  case,  is  found  in  the  negative  here.  And 
as  to  the  case  of  Hobbs  v.  Youngs  there  was  no  partfter 
skilful  in  the  trade ;  but  only  servants  :  whereas  here  is  a 
skilful  partner  to  conduct  it;  and  the  servants  are  em- 
ployed and  set  to  work  BY  this  partner^  who  is  skilful ;  and 
are  not  employed  and  set  on  work  by  the  defendant. 

Then  be  added  (4thly)  some  arguments /li  incoiivenierUL 

First,  This  will  affect  all  great  undertakings :   for  it  sel« 
dom  happens,  in  such  great  undertakings,  that  all  the   ^ 
partners  are  duly  qualifi^,  in  strictness.     So,  likewise,  it   L    ^     J 
would  affect  all  cases  where  infants  and  trustees  are  enti- 
tled to  shares  of  profitable  trades^    So  where  crediton 
have  shares  in  them. 

And  apprenticeslups  in  great  ^breweries  are  not  in  fact 
Qsual  orcustom^uy. 

M f.  Afor/o»,  in  reply,  premised^  that  the  rule  of  con- 
struction upon  this  act  must  be  uniform^  with  regard  to 
nil  the  trades  within  it :  and  breweries  cannot  be  distin- 
guished from  the  rest. 

In  answer  to  Mr.  £/«Ao/»*s  argument,  he  observed, 

1st,  It  is  of  no  importance  what  was  the  right  before 
the  statute:  the  statute  was  made  expressly^  to  restuain 
such  right  in  future,  for  th^  good  of  the  public. 

2dly,  He  said,  he  did  not  want  to  extend  this  law  :  this 
case  is  fully  and  completely  within  it,  without  straining 
it  at  all.  And  the  constructions  that  Mr.  Bishop  calls 
fevourable,  in  the  instances  which  he  hascited,  are  no  more 
than  just  and  reasonable,  upon  the  circumstances  of  the 
respective  cases  in  which  they  were  made. 

3dly,astothe  NEGAXivE^Virfiwg  in  the  present  case, 
it  amounts  to  no  more  than  *'  that  this  man  did  not  mind  his 
"business;*'  (which  the  other  partner  did.) 

And  as  to  setting  to  work,  it  is  plain  that  Coxe  is  set  to 
work  by  Chase :  and,  virtually,  he  sets  all  the  servants  to 
work.  Indeed,  Coxe'xs  here  both  a  journeyman  and  a 
partner  to  Chase:  for  CAase  pays  him  as  a  journeyman; 
and  besides  that,  gives  him  a  share  of  the  profits.  And 
my  Lord  Ch.  J.  HoA's  opinion  in  the  case  of  Hobbs  and 
Young  is  quite  applicable  to  the  present  case. 

4thly,  He  endeavoured  to  shew  that  the  construing  this 
man  to  be  within  the  penalty  of  the  statute,  could  not  be 
attended  with  any  ;«ort  of  inconvenience. 

Therefore  he  prayed  judgment  for  the  plaintiff. 
^  Aatbis  was  the  lirst  argument,  it  was  expected  (as  of 
course)  that  it  would  be  argued  agai^ :  but  Lord  JIfaiis* 
JM  gtve  his  opinion  immediately;  to  the  following  effect ; 
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17^.  hotd  Mantfield.    Where  we  have  no  doubt,  wf  ougbt 

BA  YN  ARD  ^^  ^^  P"^  ^^^  parties  to  the  delay  and  expence  of  a  farther 
argument ;  nor  leave  other  persons  who  tnay  be  interest- 
ed  in  the  determination  of  a  point  so  general,  unnecessa- 
rily  under  the  anxiety  of  suspense. 

The  defendant  is  to  share  the  profits  with  Coxe  in 
moieties, and  is  liable  to  the  debts  of  the  partnership: 
but  it  lipositirely  and  expre$sly  found,  **  That  during  all 
''the  time  charged  Ae  k  ever  acted  in  or  EXERCiS£D/Ae 
**  trade.**  He  was  not,  by  the  terms  of  his  agreement,  to  act 
in  the  trade :  the  other  partner  was  to  do  the  whole,  and 
bad  a  particular  salary  on  that  account.  It  is  pot  found 
that  either  Core  or  any  servant  under  him  was  set  to  work 
byCHA^E  ;  nor  that  Chase  did  any  act  whatever  of  exer- 
cising the  trade  i  he  was  only  concerned  in  the pro^^ 

Now  though  this  may  be  to  some  purposes  exercising  a 
trade^  in  respect  o(  third  persons,  who  deal  with  the  part- 
nership as  creditors,  and  mthinthe  meaning  of  $hs  statutn 
coHcemmg  bankrupts ;  yet  the  present  question  is,  *♦  Whe» 
•*  ther  it  be  exercifsing  a  trade,  contb  ah  y  to  this  act  ?'* 

I  think  Mr.  Bishop  has  laid  his  foundations  right  against 
extending  the  penal  prohibition  beyond  the  express  letter 
of  the  statute. 

1st,  This  is  a  penallaw  ; 

2dly,  It  is  restraint  of  natural  right;  (a)  and 

ddly^-It  '\9  contrary  to  the  general  n^i  given  by  the  com» 
mon  law  of  thiskingdom  :  fwill  add, 

4thly,  The  policy  upon  which  the  act  was  made,  is 
from  experience  become  doubtful.(6)-^Bad  and  unskilful 
workmen  are  rarely  prosecuted. 


Pa|pier^25< 


(a)  Eyre,},  in  S/iow.  266.  said  he  took  the  statute  to 
be  a  politic  law  for  the  accustoming  men  to  labour  and 
industry  in  their  youth;  and  Gregory,  J.  in  the  same  case 
said,  that  the  design  of  this  statute  was  to  encourage 
them  who  had  been  apprentices. 

(6)  I'he  Stat.  5£/?z.  c.  4.  was  not  enacted,  only  to  the  in« 
tent  that  workmen  should  be  skilful,  but  also  that  youth 
should  not  be  nourished  in  idleness,  but  brought  up  and 
i^ducated  in  lawful  sciences  and  traded.  Per  Cur,  Ips-, 
fpich  Taylors^  Case,  11  Co»  54.  a. 

He  that  hath  not  served  an  apprenticeship  is  by  the 
sts^tute  restrained  to  work  as  a  trader,  either  by  himself  or 
others :  for  the  intent  of*  this  act  is  to  annex*  the  benefit  of 
trade  to  such  as  underwent  the  hardship  of  learning  it, 
thereby  to  encourage  labour  in  youth,  and  few  would 
pnder^o  the  trouble  of  beti^  apprentices  if  they  midit 
employ  others  to  work  for  them.  Fer  Cur.  IjMbi  9.  t. 
r.XQW^,Salk.6lO.  -     * 


TbfB  siei  wn  nmde  eariy  in  the  reign  of  QueeQ  SUxa^      1756. 
ML  A  ftierwardsy  w  hen  the  great  na  mber  of  nrnn  ufidc t uretm  ^^^^  ^  ^^  ^ 
who  took  refuge  in  Englamd  from  the  Duke  cf  Aha^s  per*         ^ 
secution,  had  brought  trade  and  commerce  mrith  tbem/ta)-     -,     * 
and  enlarged  our  notions,  the  restraint  mtroduqed  by  this 
ktw  was  thought  so  unfavomrabk^  that  in  33  Biir,  in  the 
Exchequer  (4  £<oiv.  P.  fr/.  3§.)  it  was  construed  away ;  for 
it  was  boiden  clearly  by  the  judges  in  that  case  (whick 
eonstructiott,  however,  I  take  ao/  to  be  la%T  noaf),  that "  if 
**  one  hath  been  an  apprentice  for  seven  years  at  any  one 
**  trade  mentionedwithin  the  said  statute,  be  may  exercise 
^  AH  T  trade  named  in  ii^  though  be  hath  n^  been  an  np- 
*'  prentice  to  it.(6)" 

All  these  observations  only  shew  ^*That  this  act,  as 
^^  to  wbift  en&>rces  the  pennity  of  it^ought  to  be  taken  j^ricT- 
••  /jf."  And  accordingly  the  constructions  made  by  former  £  7  J 
Judges  fat&ve  been  favoorri>le  to  the  qualifications  of  the 
persons  attacked  fdr  exercisfilig  the  trade,  even  where  ibey 
nave  tkotadnaitf  served  apprenticeships.  They  have,  by 
a  liberal  interpi'etation,  extended  ihe  qwili/icaiionM  for  exer- 
cising the  trade,  nmck  beyomd  the  letter  of  the  att ;  and 
have  confined  \\ie  penalty  and  prohibition  to  c^ses  precisely 
tdthin  the  express  letter. 

Let  us  consider  whether  the  pre^tent  case  be  within  die  vide  ^Salk. 
ieiier,  or  even  the  meaning  of  this  act  ^^^-  "•  ^ 

The  general  poticy  of  the  act  was  to  have  trades  carried 
on  by  persons  who  bad,A&i7/  in  them. 

Nowhere  the  f^rKmo/skill  of  the  defendant  makes  no 
reed  difference  in  the  case.  For  the  person  who  is  skilful, 
iirtfrnety  thing,  and  receives  no  directions  i'rota  this  man: 
be  neither  did,  nor  was  to  interfere.  ^ 

The  case  of  Hobbs  and  Young  is  not  parallel.  There 
the  defendant,  a  nngle  man,  directed  the  whole  trade : 
was  the  mHaster  ;  and  directed  all  the  servants.  As  bttueen 
«i««^er  and4efTtfff/,nodoubt^  it  is  the  master  who  carries 
on  the  trade,  and  mot  the  setvant.  But  in  Uobhs  aod 
Yottng\hei^vreainapartneirslup\  nor  (what  is  the  distin- 


(a)  The  stattite  only  extends  to  such  trades  as  were 
then  used^  or  oecupied  within  England  or  Wales :  so  that 
the  maktfsof  it»bad  then  in  contemplation,  the  bringiug 
newtradesintethe  kingdbm»and  cautiously  guarded  against 
restraint  on  suchtradep.  See  ffo6^2lK  Ld.  liai^nu  514« 
but  Pd/m^-  39&  and  'ifRak  Atp.  39&.  cotdra. 

(Jp)  Thai  is,  a/ccertiing  19  the  custom  o(  London^  Sioa^ 
M6i  Mmk.  19a  B^it  see  Cr<^.  Car.  361,  617»  578.  that 
the  custom  does  not  extend  to  raaiiual  trades,but  only  to 
tfate<^ biiyhi9  anA aeUie»    iLmlb.  7  yim.  113^. {O) 


V. 
CHASE. 
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V 1756  gaishing  character  of  the  present  case)  a  mere  naked  shar- 
'  .^  '  ing  of  the  profits,  and  risquing  a  proportion  of  the  loss  ; 
without  his  acting  or  directing  at  all,  in  any  manner 
whatsoever,  (a) 

In  many  considerable  undertakings,  it  is  absolutely  ne- 
cessary to  take  in  persons  as  partners,  to  share  the  profits 
and  risque  the  loss.  And  the  general  usage  and  practice 
of  mankind  ought  to  have  weight  in  determinations  of  this 
sort,  affecting  trade  and  commerce^  and  the  manner  of 
carrying  them  on. 

It  is  notorious  that  many  partnerships  are  entered  into, 
upon  the  foundation  of  one  partner  contributing  industry 
and  skill,  and  the  other  money. 

Many  great  breweries  and  other  trades  have  been  car- 
ried on  for  the  benefit  of  infants  and  residuary  legatees, 
under  the  direction  of  the  Court  of  Chancery. 

Now  if  the  plaintiff's  construction  was  to  hold,  the 
whole  direction  and  decree  of  the  Court  of  Chancery  was 
contrary  to  law  and  to  an  express  act  of  parliament. 

So  it  is  likewise  practised  in  other  great  trades.  The 
late  Mr.  Child  directed  his  business  of  a  banker  (b)  to  be 


(a)  Be  this  as  it  may,  itdoes  seem,that  the  allowing  Chase 
to  be  exempt,  from  the  penalty  of  the  5  Eliz.  is  contrary 
to  one  of  the  reasons  for  making  that  statute,  as  appears 
by  the  authorities  cited  in  these  notes  ;  and  none  of  the 
instances  in  favour  of  extending  the  qualification  beyond 
the  letter  of  the  act  urged  for  the  defendant  (Barnard. 
Ch.  Cos,  75,  77.)  were  like  that,  in  the  present  case,  but 
were  founded  on  some  special  reasons;  whereas,  accord- 
ing to  this  case  of  Raynard  and  Chase^  any  person  what- 
ever, hath  it  in  his  power  to  enter  into  partnership  with 
any  one  who  hath  served  an  apprenticeship,  and  will  take 
him  in  as  partner,  to  share  the  profits  which  must  be 
prejudicial  to  those  entitled  to  the  trade. 

(b)  QtuEre,  Whether  this  instance  be  any  thing  to 
the  purpose ;  for  the  statute  is  confined  to  such  trades  as 
were  then  used  or  occupied  in  England  or  Wales  ;  and  it 
appears  by  Anderson  on  Commerce,  2  vol.  77, 127,  that 
the  rise  of  banking  in  En^and  was  about  1645  :  it  was 
first  carried  on  by  the  goldsmiths,  as  appears  there, 
and  IS  so  recited  in  the  stat.  Car.  2.  The  trade  of  a 
goldsmith  is  therefore  within  the  statute,  but  when 
banking  ceased  to  be  carried  on  by  them,  and  became 
a  distinct  branch  of  business,  as  in  the  instance  of  Child's 
bouse :  it  seems  then  deafly  not  to  have  been  within  the 
prohibition  of  the  statute. 

It  seems  also  that  bankers  were  not  within  the  •  bank- 
rupt laws  till  expressly  made  so  by  stat.  5  G«q«8»  csb^  ^39* 
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carried  on  for  the  benefit  of  bischildren  and  other  persons.       175^. 

Many  other  instances  might  be  mentioned.      ^  raynard 

It  would  introduce  the  utmost  confusion  in  affairs  of         y, 

trade  and  commerce,  if  this  construction  should  prevail.        cuasb. 
On  the  other  hand,  I  see  no  inconvenience  ;  it  is  exactly 

the  same  thing  as  to  the  trade,  in  ever  iota,  '*  vtrhether 

"  this  partner  has  or  has  not  served  an  apprenticeship.*' 
Therefore  I  think  the  defendant  no^  liable  to  th^pmaliy 

of  5  Eliz. 
Mr.  Just.  DenUo7i  said.  That  this  vtras  a  new  case. 
For  though  the  cases  ofRex  y. Driffield^  {a)  Bind  Jldcock  v. 

Gelly  {b)  were  indeed  before  the  Court,  y et  no  opinion  vf^iS  r      o 

delivered  in  either  of  those  cases.  L 

He  concurred  that  it  was  not  an  exercise  of  the  trade 

within  5  Eliz. 
The  true  intent  of  that  act  was,  That  no  man  should 

fTercise  any  of  those  trades,  unless  he  had  skill  in  them. 

It  has  never  been  extended,by  any  liberal  construction  of 

it,  in  point  of  enforcing  the  penakit/. 

And  the  present  question  is,  "  Whether  this  man  has 

**  exercised  the  trade,  within  the  meaning  of  it,  so  as  to  be 

"  liable  to  the  penalty  ?" 

Now  it  is  here  found,"  That  he  never  did  interfere  in 

'^  the  trade  himself y  In  the  case  of  Hobbsy.  Youngs  the 
defendant  was  the  superintender  of  the  work,  and  diaexer" 
cise  the  trade,  without  having  any  skill  in  it. —  And  this 
is  the  point  in  question,SLud  the  principal  determination  in 
that  case  of //o6i5  V.  Young;  whatever  else  might  drop 
from  the  judges  in  giving  their  opinion.  But  here  the  de- 
fendant neter  meddles  at  all^  but  leaves  all  the  management 
to  a  partner  who  had  skill ;  he  himself  never  acted  lu  car- 
rying on  the  trade. 

It  may  be  said,  indeed,  "  that  Chase  is  liable  to  the  sta» 
"  tutes  of  bankrupts'* — True;  but  the  construction  of  those 
acts  made  for  the  benefit  of  the  bankrupt's  creditors,  is 
very  different  from  the  construction  of  this proAifii^ory  and 
penal  act ;  which  ought  to  receive  a  strict  construction  in 
point  of  extending  the  penalti/. 

Therefore  for  these  reasons,  and  those  given  by  the 
Lord  Ch.  Just  he  held,  '*  That  this  was  jwt  an  exercising 
"  the  trade  within  the  act.^* 

Mr.  Just.  Foster  concurred ;  and  said,  he  had  prepared 
himself  to  give  his  reasons  o^  /arge;  but  as  the  Lord  Chief 
Justice  bad  gone  through  them  so  fully,  and  enforced  them 
in  so  clear  and  satisfactory  a  manner,  he  would  only,  in 
generai,  declare  his  concurrence. 


^MS.C.BuILl93. 
lb)S.C.  Saber's  Rip.QO. 
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\756.  ^^'  ^^^^"^  Wilmot  was  of  the  same  opinion. 

BAYNARD  By  ^^c  Couft  onaiiiniousty  j udgtnent  Wfts  givte  fof  the 
y^  defendant.  (<i) 


CHASE. 


«< 
«• 


(a)  The  words  of  the  aict  5  JB/iz.  c.i.  s.  31,  are, "that 
it  shall  not  be  lawful  for  any  person  to  set  up,  oc<iupy, 
use,  or  exercise  any  craft,  mystery,  or  occupatYon  now 
irscd  or  occupied  within  the  realm  of  England  ox  Watee^ 
except,  &c."  Now  the  defendant  did  set  up  the  tradie 
of  a  brewer,  wfrich  is  one  of  the  trades  mentioned  in  the 
statute,  Sfc.3.  and  therefore  need  not  to  be  averred  to  be 
ft  trade  used  in  England  at  the  time  of  the  act ;  now  il 
does  appear  that  the  defendant  was  guilty  of  a  breach  of 
the  law,  according  to  the  express  letter  of  it :  for  it  is  an 
established  rule  that  in  disjunctives,  it  is  sufficient  if 
erther  part  be  true. 

The  defendant  was  also  an  offender  within  the  inten^ 
tJon  of  the  act,  which  was  as  well  to  encoui*age  putting 
out  yoiitb  as  apprentices,  as  that  workmen  should  be 
sfeilfiil  (11  C(r.  54.  a.  Salk,  610.);  and  the  judgment  in  the 
crtseof  Htfbhs  v.  Tonng^  that  a  person  not  qualified  ac- 
cording to  the  law  cannot  carry  it  on,  though  he  ne?er 
works  himself,  but  employs  only  those  who  were  qiia- 
Hfied,  WW  founded  on  the  first  of  those  reasons,  [Salk.Gl6.\ 
wWchf  holds  equally  strong  at  least  in  the  present  case ; 
asid'  the  j-udgment  in  Hobbs  q.  ^  r.  Toung  may  be  easily 
c^ded  by  the  unqualified  person  allowing  a  smajl  part 
of  the  profits,  either  instead  of  a  salary,  or,  as  in  the  pre- 
sent case,  over  and  above  the  salaiy,  to  a  qualified  persoa 
fbr  carrying  on  the  same :  and  the  defend^smt  was  admit- 
ted to  be  s  ttadesman  fbr  other  purposes,  tbo'uglv  not 
within  this  act:  so  that  this  judgment  seems  to  have  in- 
troduced a  distinction  not  supported  by  any  principle^ 
and  must  facilitate'  the  practice  of  introdVicing  dormant 
partners:  {or  djbtiiori,  such  if  discovered  would  not  be 
liable  tb  the  penalty  of  the  act;  and  there  is  great  danger 
to  purchasers  and  mortgagors  by  dealing  with  such. 


r      9     -|  REGULA    GENEEAdLlS: 

sbiarged  rolei      THE  Ciiuit  dcfclared,  that  Mmiarged  rtdesi  to-  shew 
drapreoediDg  cause,  M4uab»  were  made  in  the  last  terrn^  shouid  be  niK^fu 

bl^i'^te.  ^  f^ffi^  ^A«  '^  fMtft  of  the  prcMiit  ttnm;  mim$>  /me 
ibre  Uieiait     fiar  postponing  tbum  sboold  be  paitieiiltiljr^  applied  fbn 
wMk  of  Uieen-  and  granted  :  and  this  rule  to  mttv«U»liemUir.iti  atj 
"^^^       ture  terms,  in  the  same  manner 


Monday^  15th  Hovemher  1756,  Xjoi^Mhn^Uii  took  the 
oatbs :  He  was  (as  is  usual)  swOrn  first  and  aUnui 
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tLoADWSver$u$  Baunes.  1756* 

R0A.Dfi3 

THIS  was  a  plea  of  a  stated  account,  pleaded  to  an  ao         y^ 
UoD  upon  simj^cQHttaet :  to  which  plea  there  was  a  bad    ^^  |^^  ^3^ 
replicatioD,  and  a  demurrer  to  that  replication :  coose-  r^  g,^^  ^^ 
quently,  the  question  was  only  upon  the  validity  of  the  s.  c.  under 

flmu  t^o  JDMom  of 

After  along  argument  for  the  defendant  in  support  crf^'"^-^*«^I 
the  plea,  the  Ck)urt,  without  hearing  the  other  side,  beld^^yj^^^ 
the  pleaiorf  im  $ub$tance  :  and  so,  they  said,  it  has  been  nse."^ 
determined  in  this  Court,  last  ffiTary  term,  in  a  case  of  An  account 
Atherlif  v.  Evam.    A  promissory  note  cannot  be  pleaded  s^^  uoo 
in  bar  to  to  action  upon  simple  contract :  though  a  bond  |^*dl'iiaQd  of 
may,  because  it  extinguishes  the  debt    One  bond  cannot «  debt  of  Uie 
be  pleaded  to  an  action  brought  upon  another  bond.      '    ••>"«  degrw. 

Judgment  for  the plaintiff.fa)  ^^^  ^^"* 

pleaded  in 
bar  to  an  action  upon  siniple  contract  i  though  a  bond  may,  but  qm  boii4  cannot  be 
pleaded  to  another. 

Rfixr^rs.  FoNSECA.  (A)  C     10     l 

IMTR.  Norton,  on  behalf  of  the  prosecutor,  shewed  cause  wed.i7Uk 
^^  against  discharging  the  defendant's  recognizance.     Nbi.  xr^ 

This  was  a  recognizance  entered  into  by  the  rff/ewd/iwf  ^f25!l^f* 
and  two  other  persons,  upon  his  removing  this  mdictment  mdiotment 
(which  was  for  an  assault  with   intent  to  ravish)  from  from  a  court  of 
Hicki$  Hall,  where  it  was  originally  found.  ^^J^  T^ 

The  defendant  had  been  tried,  convicted,  and  fined  in  cognizance  at 
this  Court;  and  had  paid  his  fine.  common  law. 

After  which  Ur.Morton  had  moved  to  discharge  the  de-  JVlSd  m.  ^ 
fendant*^  recognizance ;  it  being  a  recognizance  at  common  c.  1  i.  g.  2. ;' 
law,  and  all  the  terms  of  it  having  been  complied   with*  *w^  ™«y  *» 
For  he  insisted.  '        ^^t*,. 

Ist,  That  it  is  not  within  the  statute  of  5  &  (5  fT.  &  JIf. 
c.  ll.§  2.  being  from  the  court  of  O^r  and  Terminer ^  not 
from  the  Sessions :  and  this  statute  relates  only  to  indicts 
ment  found  at  the  Sessions. 

2dly,  That  the  principal  is  here  bound,  as  well  as  the  se« 
curitiea ;  therefore  also,  it  ia  not  within  the  said  act ; 
which  re<^uires  only  two  man ucap tors,  se^fMoi/^  the  prin- 
cipal. 

5dly*  The  sum  is  also  diffb^nt :  for  it  is  not  a  recog«* 
nizanoe  Hi  SOL  but  in  IQOt.  himself,  and  each  securr^ 
50L  Therefore,  for  this  reason  too,  it  is  not  within  the 
said  ad.  In  proof  of  which,  he  cited  %  Salk.  564.  Regina 
r^Btter;  vrtktte  ^  scire  facias  was  brought  on  a  recoup* 


mmmm 


(a)  See  2  Duru.  481.    5  Dum.  514. 

{t)  See  Suf^'slAiW  of  Costs,  230.  2  Ed.  269. 
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nizance  taken  before  a  judge,  upon  granting  a  certiorari 
to  remove  an  indictment  from  the  sessions  of  the  peace, 
in  the  sum  of  401.  whereas  the  sum  prescribed  by  the 
statute  is  201.  And  Lord  Ch.  J.  ifo/^  held  this  recogni- 
zance to  be  good  at  common  law  ;  but  not  to  be  a  recog- 
nizance according  to  this  statute. 

Jlf.  15  G.  2.  B.  R.  Rex  v.  Sidney^  was  also  cited  and 
relied  upon  by  him,  as  in  point  to  the  present  case. 

In  answer  to  which,  Mr.  Norton  urged, 

list.  That  the  court  at  Hicks's  Hall  is  both  a  court  of 
Oj^er  and  Terminer^  and  also  a  court  of  QMorter  Sessions. 
And  as  to  the 

2d  and  3d  Objections.  The  defendant  has  availed  him* 
self  of  this  recognizance  ;  and  has,  upon  it,  removed  the 
record :  and  therefore  he  ought  to  be  bound  by  it,  as  by 
a  proper  recognizance. 

And  Sidnet/s  case  was,  he  said,  upon  different  circum- 
stances. 

Here,  he  is  not  to  depart  the  Court  without  leave: 
Therefore  the  Court  will  first  oblige  him  to  do  us  justice, 
and  pay  the  costs,  in  the  same  manner  as  if  the  recogni- 
zance had  been  regularly  taken  under  this  act. 

N.  B'  The  sessions  at  Hicks's  Hall  sit  in  both  capacities, 
viz.  of  sessions  of  the  peace,  and  also  of  Oyer  and  Termi' 
ner :  and  they  draw  up  their  orders  with  the  one  title,  or 
with  the  other,  according  to  the  degree  of  the  offence: 
[viz.  common  assaults,  and  offences  of  a  low  nature,  under 
the  title  of  the  Court  of  Sessions ;  and  assaults  with  intent 
to  ravish,  riots,  &c.  and  offences  of  a  high  nature,  under 
the  title  of  a  Court  of  Oyer  and  Terminer:)  And  the 
certioraris  are  directed  accordingly.  And  the  present 
certiorari  was  directed  to  them  as  a  court  of  Oi/er  and 
Terminer. 

The  Court  looked  upon  the  case  of  Uej:  v.  Sidney  to  be 
in  point  [a) 

And  accordingly  Mr.  Norton*s  rule  for  discharging  the 
defendant's  recognizance,  was  made  absolute.  Vide  post 
p.  1461.  Rex  V.  Lyon. 


(a)  There  is  nothing  new  in  this  case,  for  the  case  of 
Rex  V.  Sidney,  in  Strange,  1165,  is  in  point:  of  this  case 
I  have  got  a  MS.  note,  whereby  it  appears  the  indict- 
ment there  was  found  at  Hicks's  Hall,  but  whether  it 
was  an  indictment  at  the  Court  of  Sessions  of  the  justices 
of  peace,  or  at  the  Sessions  of  Greneral  Oyer  and  Terminer, 
does  not  appear  by  that  note ;  but  in  Strange  1165,  it  is 
mentioned  as  an  indictment  from  the  Sessions  of  Oyer 
and  Terminei# 
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Macrow  vers.  Hull. 


17^6. 

MACHOW 

V. 

HULL. 


ITHHE  defendant's  counsel  shewed  cause  against  the 
■*■  Court's  granting  a  new  trial  upon  payment  of  costs ; 
which  had  been  moved  for, by  the  plaintiff's  counsel,  upon  ^^^  ^^'  ^*^^' 
the  foot  of  the  verdict's  being  aoaimt  evidence :  (^^^^^^^^^^^^ 
verdict  was  for  the  defendant:  and,  donsequently,  the  ap-  SSce,  if  found 
plication  to  set  it  aside,  had  been  made  on  the  part  of  the  for  the  defen- 

plaintiff.)  acSin*blf?w- 

Mr.  Just  Foster  (who  tried  the  cause)  reported  it  to  be  aUooi,  new 
an  action  of  trespass,  extremely  frivolous ;  but  sufficiently  trial  refused, 
proved.     He  said  that  the  defence  was  a  very  strong  one 
indeed,  in  mitigation  of  damages  ;  but  yet  was  not  a  suffi' 
cient  denial  of  the  trespass :  so  that,  in  strictness,  the  ver-  r      jg     "l 
diet  was  undoubtedly  against  evidence.      However,  he  ^ 
thought  the  action  so  triflings  frivolous^  and  vexatious^  that 
he  should  have  thought  sixpence  damages  to  have  been 
enough. 

Whereupon  the  Court  held,  that  notwithstanding 
its  being  a  verdict  against  evidence  (which  in  general  is  a 
good  reason  for  setting  aside  a  verdict  and  granting  a  new 
trial),  yet  the  action  appearing,  in  this  case,  to  he  frivolous, 
triflings  and  vexatious,  and  the  keal  damages\\tt\e  or  none, 
they  ought  to  refuse,  and  accordingly  did  refuse  to  set 
aside  the  verdict:  And, 

Lord  Mansfield  added,  that  it  would  even  be  a  cruelty 
to  the  plaintiff,  to  grant  bis  motion  ;  as  he  must  pay  the 
costs  of  the  former  trial,  if  he  should  prevail  in  it;  and 
yet  could  hope  for  such  very  small  damages  upon  a  new 
one. 

Rule  discharged.  I^idepost,  pa.  54.  Farewell  v.  Chaffey, 
S.  P.  accord*' 


Harrison,  Knt.   Chamberlain  of  London,  vers.'^^^^y\l\^}* 

GODAfAN. 

R.  Serjeant  Poo/e  and  Mr.  Eliab  Harvey  shewed  cause  lige  a  penon 


M 


against  the  issuing  of  a  procedendo  in  this  cause.       whoiia»  a  right 
It  came  into  this  court,  upon  the  return  of  a  A^i^cfl^ctt^ttTuikeup 
corpus  cum  causa,  directed  to  the  mayor,  aldermen,  and  his  freedum  iu 
sheriffs  of  London,  commanding  them  to  bring  up  the  »>me  particular 
body  of  the  defendant,  together  with  the  cause,  &c.  resTraiSt  of  '*' 

The  return  was  to  the  following  effect,  ©iz.  That  there  trade,  and  bad. 
is  a  custom  in  London,  "  that  if  any  ancient  custom  hard  r^^^^mr. 
"  and  defective  in  any  thing  newli^  arising,  wants  amend-  1322. 
**ment,  the  mayor  and  aldermen,  with  the  consent  of  **'**> '^  ^"^ 
**  the*  commonalty,  have  always,  &c.  appointed  Jit  remedy,  60^lmdCal- ' 
''iorthe  coiQnM>n  good  of  the  citizens  :  «o  as  such  tbeir  thorp  50.} 
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1756.  **  ordinances  be  consonant  to  faith  and  reason,  and  in  no 
HAKKi^oi^  "  ^'^^  prejudicial  to  the  king  or  his  people,  nor  repugnant 
Chamber-  '  "  ^^  ^^®  ^^^^  ^^  statutes  of  England^    And  that  the 

bin  of      customs  of  London  are  confirmed  by  act  oi  parliament^ 

London,    7  It.  2. 

y.  They  then  certify,  that  there  is  within  the  city  of  Lou- 

GOOMAN.  ^^^'  ^  company  oi  butchers  ;  and  that  at  a  common  coun- 
cil holden  on  the  27th  of  June^  20  G.  2.  the  lord  mayor, 
aidenmni,  and  common  council,  made  an  ordinance^  **  That 
whereas  many  persons  who  extrcise  the  trade  of  butchers^ 
have obtained/VeMioiJii o/oTH£u  companies^  by  redemp- 
tion or  otherwise;  by  reason  whereof  the  compemy  if 
butirien  is  much  diminished  and  fallen  into  decay ;  for 
"  remedy  thb&eof,  it  is  ordained  that  everj^  person,  not 
**  being  already  free  of  the  city,  occupym^,  ustug,  or 
••  exercising,  or  who  shall  occupy,  use,  or  exercise  the  art 9' 
**  trade,  or  mystery  of  a  butcher  within  the  said  city  or  its 
r  13  1**  li^^^^»  shall  take  upon  himself  the  freedom  of  the 
'-  -*  "  COMPANY  of  butchers;  and  that  no  person  now  using, 

'*  or  who  shall  hereafter  use  or  exercise  the  trade  of  a 
butcher  within  the  said  city  or  liberties,  shall  be  admit- 
ted iato  tbe  freedom  of  the  said  city,  by  the  chamberlain 
thereof,  q/*  or  in  any  other  company  than  tbe  said  com- 
pany of  611/cAfn :  Provided  always,  that  every  person 
not  being  ahready  free  of  the  said  city,  who  are  or  shall 
be  entitled  to  freedom  of  any  o  t  h  £r  company  by  patrimony 
orBervice^shall be  admitted tn^o  THiscompanyofbutch- 
{Htrd.  55.]      *•  en,  upon  payment  of  a  like  fine  and  fees  as  are  usually 
'*  paul  upon  admission  of  a  child  or  apprentice.*'   ^ 
And  thai  it  wad  then  and  there  further  enacted,  *'  That 
if  any  person  or  persons  (except  such  as  are  already 
free,  ^c.)  shall  use  the  trade  of  a  butcher^  not  being  free 
of  THIS  fompany  ofbutclters,  he,  Sfc.  shall  pay  5l."  And 
directions  are  given  how  the  penalty  of  5l.  shall  be  levied, 
and  also  concerning  costs. 

They  then  further  certify,  "That  the  defendant  was 
tik£»i,  on  an  action  brought  against  htm  in  tbe  nK^or*s 
court  o{Lo9idon,  for  the  penaltyof  this  bye-law," 
Upon  this  return,  Mr.  fViliiams,  on  behalf  of  the  plain- 
tiff ia  tbe  mayors  c*ourt,  bad  moved  for  ^  procedendo. 

Mr.  Serjeant  Poole  and  Mr.  Eliab  Harvey,  of  counsel 
for  tbe  defendaat,  objected  to  this  bye-law^  as  betag  a  bad 
one:  wai  they  principally  r^iedaaihe  following  Mtciiom 
to  it  r  vit.  '^Thatit  waa  a  bye-taw  in  ka&TitAiNT  of  trade; 
*'  and  khttefoie  could  not  be  good;  withoctt  setting 
**  forth  a  snciAJL  and  particular  c«j/om  to  support 
'*  itv"  wtucb  ia  ^o^done  by  the  present  retunw  And  they 
aisiicdtfaaiithia  bye4aw  is  by  no  means  supported  by  the 
sulSianfty  which;  ia set  forth  in  the  return  as  its  fauodation : 
«it  V  A  oMmB^  lo  apply  fiticnedy  for  the  common  Mod 
^  "if  tiHratiMBB^  wkciB  angr  ucieBt  cii8to0|.tanrd  andde^ 
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*^  fective  IP  any  thing  nmhf  ariung^  wants  aoiendinent:*'      1755. 
for  neither  is  here  any  such  amient  custom  ^fi^^9^^^uARB,i§0H 
specified,  which  want»i  amendiiient,  nor  any  hardship  or  Chtimhtr-^ ' 
defiect, stated  :  nor  is  there  any  pretence  to  say  that  this  is     ^^  ^^'^ 
^  a  matter  newly  miring  ;**  nor  does  the  return  so  much  as   L^j^j^n 
€001  alkgey  fiitber  ihat  there  was  any  such  ancient  castom         ^  ^ 
wanting  amendment,  or  any   hardship  or  defect,  or  that  «q«j/*«  . 
the  subject  of  this  bye-law  was  a  matter  newiy  arisen. 

The  cases  adduced  by  each  of  them  in  proof  of  their 
positions,  were  as  follow  : 

That  itisa  bad  bye-law,and  void,  as  being  in  RESTRAINT  f*    14     1 
oftrade,  appears  by  Wagoners  case,  9  Co.  125.  a.  b. 

TJmfgre  it  is  bad,  without  a  custom  to  support  it.  Ibid. 
in  |M>ifiL 

Yet  vo  custom  is  here  returned^  for  support  of  any  re- 
straimt  of  trade  at  all :  and  therefore  the  Court  cannot  take 
moike  tmtt  there  u  any  such  custom,  ^  Strange  1 1S7.  Sir 
Join  H^fiop  T.  Hoare  ti  oC*  The  Court  could  not  jiMtf* 
eiaUy  take  notice*' that  every  shop  in  London  is  a  market 
^'  overt  ;**  that  custom  not  hem^ found  or  stated.  1  Strange, 
IMJmJffgyir.  Hunt  (there  cited)  is  in  point,  to  the  same 
fHii^rt.  5  Mod.  108.  Robinson  v.  Groseowri  is  in  point 
witb  the  present  ease.  Carthew  75.  Watson  v.  Gierke. 
The<oourt  cannot,  ex  officio,  take  notice  of  the  customs  of 
(4mdo9.  SaUc.l^h.  Hodges  v.  Steward^  the  fourth  resolu- 
tion, 18  very  strong  to  the  same  purport.  And  Co.  Lit. 
175*  ft.  proves  the  same  position. 

Now  here,  though  the  general  custom  "  to  make  bye- 
"  laws'*  i?  set  out ;  yet,  the  particular  custom  "  to  noake 
**  such  a  bye- 1  aw  as  //<a«  is,  in  restraint  of  trade,"  is  wot 
set  out. 

As  to  the  case  of  Wannelv.  Camerar  CiviC  London,  in 
1  S^rongSt  9ib.  There  the  particular  custom  wuswt  forth, 
as  appears  upon  searching  the  record  of  that  case :  (though 
it  has  bcfen  called  as  cited  from  J.  S.  a  case  in  point)  In 
Sir  T.tUg^m.  %W^P layer  v.  Vere,  the  bye-law  made  for  the 
better  and  more  regular  ordering  of  cars  and  carts,  was 
bolden  to  h^  good:  but  in  1  Ro.  Abr^  364.  p/. 5.  (enter 
Payn^  v.Hawgkton)  a  bye-law  for  restraining  the  libeity  of 
the  trade  of  a  cariinan,  was  holden  had. 

Mr.  Williams  and  Mr.  Norton^  on  the  other  side,  argued 
hi  thf  pr9c^ndfi,  and  ceosequently  for  the  validity  of  the ' 

ThiSjI^iey  saidi  is  iro<  a  bye-law  in  beste  aint  of  trade :  '• 
it  is  only  in  r<£«^f9«  of  k.   And  the  Court  will  taie  no- 
tice of  the  custom  of  London, ''  That  no  man  can  exer- 
"  cise  a  trade  in  Lo/t Jon,  without  hexng  free  of  the  city, 

"^l^doftOttiSCoaHpanyQfiV'    t  Stowe,  BL  4.  c.9. 
W^  b«ve  returnad-  a  cusixim,  ^  That  we  have  povi^er  to 

'^atoiartaiwnAaiy  Mtciwtcaitogi»attdto  appotntfii 
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**  remedy  for  the  common  good  of  the  citizens,  cyArrc  there 
"  is  hardship  or  defect  in  it" 

1  Strange  675,  is  this  very  case,  in  the  joiners  company : 
and  there  is  no  return  there  mentioned  or  hinted  at,  of  any 
particular  custom  :  though  it  is  indeed  returned,  "  That 
by  the  custom,  no  person  can  be  free  of  the  city,  with- 
out being  free  of  oMeof  the  companies." 
In  5  Co.  62.    Chamberlain  de  Lofidren  Case,  the  bye- 
law  about  bringing  broad-cloths  to  Bkickwell-hall  %o  he 
£     15     2  searched,  &:c.  was  held  a  good  bye-law :  and  yet  there  is 
no  particular  custom  set  forth  on  which  to  found  the 
bye-law. 

In  2  RoL  Mr.  tit.  ByeJaws,  pa.  365.  o/.  9.  "  That  none 
"  shall  make  or  use  a  hot-press  in  London.*' — There  is  no 
particular  custom,  on  which  the  bye-law  is  founded :  yet 
it  was  holden  a  good  bye-law. 

8  Co.  126.  a.  fVagoner*8  Case,  and  also  Sir  T.  Raym. 
288.  Player  v.rere,prove  that  customs  in  London  may  par- 
tially restrain  trade. 

They  admitted  that  a  particular  custom  impowering 
them  to  make  this  particular  bye-law,  is  no^  minutely  set 
out :  but  at  the  same  time  they  insisted,  that  they  bad  set 
forth  enough  of  a  particular  custom,to  warrant  this  bye-law. 
Foritisset  forth,"  That  if  any  ancient  custom,  hard  or 
*' defective,  &c.  wants  amendment,  the  mayor  and  alder- 
"  men,  with  the  consent  of  the  commonalty,  have  by  cus- 
**  torn  ?i  power  of  appointing  ^^  remedy  for  the  common 
"good  of  the  citizens:  so  as,  &c."  Which  is  2l  general 
power  of  making  bye-laws  by  custom:  and  this  power, 
confirmed  too  by  act  of  parliament. 

Now  the  present  bye-law  falls  within  the  provision  of 
thisgeTi^r^r/  power. 
The  substance  of  this  byie-law  is, "  That  no  butcher  by 
trade,  though  free  of  the  city,  shall  exercise  this  trade 
in  the  city,  without  being  free  of  the  butchers  compa- 
**  ny."  And  it  was  both  a  hardship  znA  defect ^  that  they 
nmht  do  so  previously  to  this  bye-law. 

Here  is  a  custom  shewn,  "to  restrain  all  grown  or 
"  growing  evils,  within  the  city:"  which  is  a'custom  to  re- 
strain trade.  And  there  are  hundreds  of  bye*laws  inLondony 
founded  upon  this  generalpower. 

And  WannelFs  Case  is,  in  substance,  in  point :  it  is  a 
general  retuni  of  an  authority  to  make  bye-laws  under 
their  general  power  ;  and  the  same  sort  of  bye-law  with 
the  present  one  is  established  as  a  good  one.  (a) 


« 


« 


(a)  Whether  there  be  any  particular  custom  or  not 
shall  be  tried  by  twelve  men,  and.  not  by  the  judges, 
except  the  same  custom  be  of  record  in  tbe  same  court* 
Dr.mdSt.c.  10.  p.  34. 
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Lord  Man^eld:  I  suppose  it  is  a  slip  in  the  return.  17^*5. 

I  do  not  talce  the  objection  to  be,  "that  it  is.  necessary     rahui- 
^  that  it  must  be  a  particularcustom  to  m?i\ie?i  particular  son,  Cham- 
•'  bye-law  ;"  but,  "  that  there  is  no  general  power  here    berlain  of 
''  shewn,  under  the  custom,  to  lay  such  a  restraint  upon  London    y. 
"  trade,"  GOODMAN, 

This  bye-law  is  a  restraint  of  trade ;  and  no/  a  m  ere  re- 
gultttioii  of  it :  the  preamble  does  not  pretend  it  to  be  made  to 
regulate  the  trade ;  but  merely  for  the  benefit  of  the  butchers 
company.  It  is  fouHfided  upon  the  general  power  of  making 
bye-laws  in  the  city  of  iLondort. 

Now  under  VLQESEKAL power  to  make  bye4aws/\t  iscer-  [C<wijfnf,269.] 
tain,  that  a  bye-law  cannot  be  made "/o  rkstrain  trade^^ 

And  by  the  general  custom  of  Loudon^  everi^  freeman 
may  exercise  any  trade,  without  being  free  of  a  particular 
company :  which  this  bye-law  requires  him  to  be. 

The  casein  1  Strange 67 'y,  WannelCs  case,  is  not  a  full 
state  of  the  pleadings.(tf]  But  it  appears  that  the  return  sta* 


[a]  The  bye-law  in  Strange  675,  is,  that  no  person 
shall  use  the  trade  of  a  joiner  in  London,  who  is  not  free 
of  the  company,  under  the  penalty  of  lOl.  After  two  ar- 
guments and  time  taken  for  consideration,  to  a  subse- 
quent term,  the  opiniocf  of  the  court,  as  delivered  by 
Maymond^  Ch.  J.  was,  that  *'  this  is  a  good  bye-law,  being 
*•  made  in  regulation  of  trade,  and  to  prevent  fraud  and 
*'  unskilfalness  of  which  none  but  a  company  that  ex- 
"  ercise  the  same  trade  can  be  judges:  this  does  not 
**  take  away  his  right  to  his  freedom,  but  only  his  elec^ 
•*  f ion  of  what  company  he  shall  be  free,  it  is  only  to 
**  direct  him  to  go  to  the  proper  company."  The  rea- 
sons of  that  judgment  held  equally  strong  in  support  of 
the  validity  of  the  bye-law,  in  this  as  they  did  of  the  bye- 
law  in  that  case;  there  either  is  no  difference,  either  iu 
law  or  in  reason,  between  the  two  bye-laws:  or  if  there  be 
any  it  consists  in  this,  that  the  bye-law  in  this 
case,  is  less  liable  to  exception  than  that;  for  by  that, 
all  the  joiners  in  London^  whether  already  free  of  another 
company  or  not,  were  obliged  to  take  up  their  freedom 
in  the  joiners  company,  unckrthe  penaltyofl 01.:  whereas 
in  this  case,  only  suchas  were  not  free  of  any  company,  were 
obliged  to  taketheir  freedom  in  the  butcher's  company^un- 
derthe  penalty  of  51.  It  is  true  that  in  that  case  there  was 
a  return  of  the  custom  of  London,  that  no  person  could 
he  free  of  the  city  till  he  was  a  member  of  one  of  the 
companies:  but  the  court  could  not  judicially  take  notice  of 
that  custom,  as  it  was  not  returned  in  the  present  case ; 
7et  that  was  no  ground,  as  it  should  seem,  for  their  hold- 
ing the  bye-law  to  be  bad^  for  they  ought  rather  to  have 
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17-^6.      "  ted  that  no  person   could  be  a  freeman  of  the  city,  tilf 

II A  R  K I  -    "he  was  a  member  of  one  of  the  fraternities  ;"  then  stated 

SON,  Cham-  a  power  to  make  bye-laws  ;    (but  how  that  power  wa» 

berlain  of  set  out,does  not  appear :)  then  the  bye-law  itself  is  there  aet 

London,  v.  out ;  whicli  professes  to  be  a  regulation  of  trade,  and  recites 

GOODMAN,  **  that  several  persons  not  free  of  the  joiners  company  had 

"  exercised  the  trade  of  a  joiner  in  an  unskilful  Viwd  fraudu' 

"  lent  manner,  which  could  not  be  redressed  whilst  such 

pei-sons  were  not  under  the  orders  and  regulations  of 

the  company;*'  and  therefore  it  enacts  that  no  person 

shall  use  that  trade,  who  is  not  free  of  the  company. 

The  bye-law  for  ordering  and  disposing  of  carts  and  cars, 
in  Sir  The.  Raym.  2B8,  289.  is  a  mere  regulation  oi  trade.  , 
And  as  this  power  to  make  bye-laws  to reUrain  trade,  is 
NOT  set  out  9  in  the  present  case,  we  cannot  presume  it,  from 
any  printed  book,  or  any  other  way  whatsoever.  We 
caimot  ttike  judicial  notice  of  any  particular  custom  sup- 
porting such  a  bye-law  as  this;  when  no  such  particular 
custom  is  set  out;  and  it  certainly  is  not  good  under  the 
general  power  which  «  set-  out  (a) 

Mr.  Just.  Denison  concurred,  that  the  Court  could  not 
take  judicial  notice  of  ^uy  such  particular  custom  to  war- 
rant this  bye-law,  without  its  being  se/ow^ 
(I    17    ]      And  the  custom  here  set  out,  of  a  power  "  to  mend 
•*'  any  hard  or  defective  customs,*'  is  «o^  sufficient:  for 


adjourned  the  cause,  and  have  given  leave  to  amend  the 
return  on  payment  of  costs. 

It  is  also  to  be  noted  here  that  in  StrangCj  462,  this 
bye-law  was  adjudged  good,  viz.  '*  that  the  corn 
porters  should  be  a  company,  called  free  porters,  who 
should  work  at  a  particular  settled  rate;  and  that  none 
but  the  free  porters  should  intermeddle  in  importing 
or  exporting  any  corn,  roots,  &c.  within  the  bounds 
nientioned  in  the  custom,  on  penalty  of  20s.for  every  of- 
fi^nce,  except  in  time  of  danger,  or  urgent  necessity, 
**  or  in  the  case  of  bonaperitura;'*  and  the  chief  doubt 
there  was  with  respect  to  the  extent  of  the  custom,  or 
whether  it  was  confined  within  proper  bounds,  being  not 
limited  to  the  walls  of  the  city. 

{a)  If  there  be  a  custom  in  London,  the  court  ought 
to  take  notice  of  it,  if  a  judgment  given  there,  be  brought 
before  them ;  otherwise  the  court  might  reverse  the  judg- 
ment without  cause,  I  RoL  Rep.  106.  And  qu(tre^  if  it  is 
not  so  in  the  case  of  a  hub.  eorp,  cum  causa  to  the  city 
courts?  though  it  seems  not,becau8e  the  court  below  hath  an 
opportunity  of  informing  the  superior  court  of  the  custom 
by  stating  it  in  the  returo,  and  therefore  they  ought  to 
return  the  cuetom. 


« 
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here  is  no  hard  or  defective  custom  particularly  set  out*       1756. 
And  every  man,  free  of  the  city,  had  a  right  to  set  up    harri«/ 
any  trade:  which  original  right  is  here  taken  away  by  bok,  Cham* 
this  bye-law,  berlain  of 

Indeed  they  may  make  bye-laws  to  regulate  trade  ;  London,  v. 
but  not  lo  restrain  it,  unless  they  have  a  particuiar  custom  good  mam* 
to  support  such  bye-laws.     As  to  the  case  of  the  ordering 
anddisposing  of  carts,  cars,  carters  and  carmen,  in  Raym. 
288.  Player  T.  Vere,  that  was  a  bye-law  for  regulation  of 
trade,  and  prevention  of  nuisances  in  the  streets  and 
lanes:    but  this  is  a  bye-hiw   to  restrain  trade,  not 
warranted  by  any  particular  custom.    Therefore  he  held  . 
it  bad. 

Mr.  JusLFaster  concurred;  and  spoke  to  the  same  effect. 

Mr.  Jubt.  IV ilmot  expressed  himself  to  the  same  purport. 

By  the  Court  unanimously,  the  bye-law  was  holden  a 
bad  one:  and  the  rul^for  shewing- cause  "  why  apro- 
"  cedendo  should  not  go,"  was  discharged.(a)  >" 

R£Xreritl5KlLLINGHALL. 

I^TR.  Serjeant  Poole  and  Mr.  Clayton  shewed  cause  inquisirioQ 
^^  against  a  rule  which  had  been  moved  for  by  Mr.  ^"<^  }»y  iJ»« 
Norton^  "  to  auash  a  presentment  or  inquisition  found  Se  «neri[|fef» 
**  by  the  grand  jury  of  the  county  of  York,  at  the  general  iIom  of  oyer 
"  sessions  of  oyer  awd  trnniwer  for  that  county :"  which  "^  f*""'^" 
Mr.  Norton  objected  to,  as  being  coram  nonjudice ;  for,  '^"■•'**°' 
he  said,  the  grand  jury  had  no  authority  to  make  such  a  {s.  c  Um/re. 
presentment,  or  find   such   an   inquisition  under  their  t^'*  ^^r.Azi, 
GENERAL  charge  from  the  judge  of  assize;    whatever *^*' *^^"^ 
might  be  the  case  if  the  judge  had  particularly  directed 
and  presided  over  an  inquisition  of  this  kind,  upon  the 
neglect  of  the  coroner. 

The  fact  found  was,  "  That  the  mare  of  Johtt  Killing- 
•*  kaU,  Esq.  was  the  cause  of  the  death  of  one  IVilliam 
•*  Steiling^  and  was  of  the  value  of  lOl." 

It  happened  that  the  coroner  had  not  taken  any  iiw 
quiaition  at  all,  upon  his  death:  so  that  the  lord  of  the 
manor,  finding  him.self  likely  to  lose  his  deodand,  had 
made  this  application  at  the  assizes;  where  the  grand 
jury  found  this  inquisition  or  presentment;  which  was 
afterwards  removed  hithec  by  certiorari. 

Mr.  Segeant  Poole  and  Mr.  Clayton  endeavoured  to 
support  it* 


{a)  It  is  somewhat  remarkable  that  the  very  same 
bye-law  in  totidtm  verbis  as  that  here  holden  to  be  a  bad 
one,  was  afterwards,  in  3  I^mit.  1322,  holden  to  be  a  good 
bye-law. 

C9 
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1756.  This   iDquisition,  they  said,  before  a  grand  jury  is 

»EXV,  KiL- '''^^^''*^^^^>  (which  a  coroner's  inquisition  is  fK)i;^  and 

XfiMGUALi..  therefore  does  no  body  any  injury.    And  as  the  coroner 

had  taken  ttone  at  all,  upon  the  present  occasion,  this 

method '^'hA  necessary  to  be  taken,  in  order  to  come  at  the 

.deodand. 

\  H.H.  P.  C.  419.  c.  3-2.  Of  Deodands,  shews  most 
expressly  that  this  may  be  done,  before  commissioners  of 
gaol  delivery,  oyer  and  terminer^  or  of  the  peace,  if 
omitted  by  the  coroner.  So  does  1  H.  P.  C.  414.  in  treat- 
ing of  Inquisitions;  where  Laughtoris  case,  Jf.  37  Eliz.  is 
cited;  and  it  is  said  to  be  *'  inquisible  before  the  justices 
o{  oyer  and  terminer^  yea,  or  of  the  peace ;  and  that  it 
had  been  adjudged  accordingly,  m.  1656,  in  Greete^s 


•*  case." 


<c 


3  Inst.  55.  c.  8.  note  b,  in  margin^  makes  a  difference  be^ 
tween  inquisitions  taken  before  the  coroners,  and  inqui- 
sitions taken  before  justices  of  the  peace,  as  to  having-a 
traverse. 

2  Ro.  Jbr.  96.  p/.  3.  proves  that  an  indictment  may  be 
taken  before  justices  of  peace,  and  of  oyer  and  terminer. 

2  Lev.  140.  Rex  v.  Parker^  is  in  point,  **  that  the  coro- 
ner's omission  may  be  supplied  by  commission  of  in- 
quiry;^r/)  or  the  justices  of  peace,  or  of  assize,  may 
inquire  of  it,  without  commission." 

3  i/.  //.  P.  C.  58,cflp.  8.  concerning  the  coroner  and  his 
court,  and  his  authority  in  pleas  of  the  crown,  proves 
that  grand  juries  have  this  jurisdiction  in  case  the  coro- 
ner neglects  it 

[«  X^p.i52.ac.]  *  H.  H.  P.  C.  59.  ad  idem.  It  is  there  said  **  that  jus- 
"  tices  of  peace,  or  oyer  and  terminer,  or  of  the  King's 
"  Bench,  may  inquire,  if  the  coroner  do  not:  but  that 
"  THAT  presentment  is  traversable;  which  the  present- 
"  ment  of  the  coroner  oivifelo  de  se  is  not.** 

Upon  these  authorities,  they  said,  roy  Lord  Falcon-^ 
bridge  (the  lord  of  the  manor)  was  advised  to  take  this 
method:  but  the  judge  of  assize  (Mr.  Just.  Birch)  de- 
clined to  meddle  with  it,  or  to  have  the  inquisition  taken 
before  h'ltn  particularly,  or  to  give  any  jEMrr^tcirftrr  direction 
about  it. 

They  added  these  cases  also,  1  Fentr.  352.  in  the  note 
at  bottom.  Foph.itOQ.  Anon.:  and  S.  C.  (apparently,) 
in  VoyWl.  "Itufffybe  done  before  justices  of  peace.** 
1  Ventr.  181, 182.  Stanlack*%  case.  «'  If  a  coroner  omits 
•*  to  enquire,  this  court  may  do  it,  as  supreme  coroner  of 


(c)So  abo  if  the  inquisition  taken  by  the  coroner  be  re- 
moved by  certiorari^  and  quashed.  3  Let^  lb% 
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«< 
« 


England;  or  may  make  commissioners  to  enquire:  or      1756, 

commissioners  of  oyer  and  terminer  may  inquire.     But  r  bx  v.  k  i  l- 

then  it  is  not  euper  visum  corporis ;  and  therefore  may  linghalLc 
••  be  traversed." 

Mr.  'Sorton  contra. 

This  is  a  presentment  ex  parte  \  and  a  presentment  of[Tbeaio«t 
entitling^   in  order  to   found  an  odious  and  supei  stitious  \'^^^^*'^  f 
claim  ;  and  all  transacted  in  secret.  '*  J||**  |i,^*"  *" 

The  cases  cited  only  prove,  *'  That,  in  default  of  the  iad«&«itor 
"  coroner's  bavii^  inquired,  the  justices  of  oyer  and  rer- fafo  ketping 
**  miner,  and  of  the  peace,  may  make  the  enquiry;  and  *"^^'"*'*J 
"  that  it  is  traversable/' 

I'hey  say  '*  That  we  could  not  have  traversed   the 

coroners  inquisition;**  (which,  however,  I  deny .)  "  but 

this  we  may  traverse;  and  therefore  catmot  be  injured 

by  it," 

But  will  it  be  said  "  that  iheputting  a  man  to  a  traverse 
*'  is  no  injury  ?" 

4  Inst.  19(>,197, 198.  enters  largely  into  the  subject  of  [3  Lcr.aao.J 
traverses ;  and  condemns  secret  inquests  and  odices. 

Now  this  is  an  office  of  entitling;  and  therefore  ought 
to  be  publicly  and  openly  found. 

Lord  Mansfield,     By  express  statutes.  [li  Ed.  3.tt  i. 

And  I  remember  a  case  of  the  late  Duke  of  Buckings  "*?g^5*?'^' 
hanis  heirs;    wliere,  upon  application  to  the  Court  of  HeQ.8?c  t. 
Exchequer,  notice  was  directed  to  be  given:  though  in««3' 
general,  notice  is  not  necessary.  «  v«nt.  344. 

Therefore  I  think  this  inquisition  cannot  be  supported.  *  J"*'*  ^^^ 

And  inquisitions   before  the  coroner  Arc   traversable^      '•22o-j 
[F.  2  H.  H.  P.  C.  440.  wheie  that  author  declares  his 
own  opinion  accordingly.] 

Mr.  Just.  Denison:  I  think  it  cannot  be  supported. 

Mr.  Just  Foster:  I  am  of  the  same  opinion. 

Rule  to  quash  the  presentment  made  ubsolute.(a) 


Friday y  19th  Notember^  1756. 

C     20     ] 
MEMORANDUM.  On  this  day,  the  great  seal  was  y. 
put  into  COMMISSION  ;    being  delivered  by  his  Majesty  p„t*inu*com- 
(immediately  upon  the  Earl  of  Hardwicke's  resignation  mission. 
of  it,)  to  SiH  John  Willes,  Lord  Cb.  J.  of  the  Common 
Pteas,  Sir  Sidney  S-taffokd  Smythe,  third  Baron  of 
the    Exchequer,    and  Sir  John   Eahdley    Wilmot, 


(a)  If  deodands  were  to  be  abolished,  the  parliament 
should  do  it;  but  it  should  not  be  lef4;  to  the  coroner  to 
find  it  or  aot  as  be  cbusesi  without  controuL 
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1756.      youngest  judge  of  this  Court:  which  prevented  Mr.  Jus- 
jiEX  V.     ticeWiLMOT  from  sitting  much  in  /A/5  Court,  the  re- 
KiLLiso-  mainder  of  the  present  term  and  the  whole  of  the  two 
HALL.       subsequent  terms. 

OpPENHElMy  QUI  TAM,  VerS.  HaRUISON. 


THE  proceedings  were  set  aside  for  irregularity  in  the 


6at«iday, 
SOib  Ntjvem- 
ber,  1136. 

A*^«>'^'^  -*•  want  of  an  attorneys  »ame,  being  duly  set  to  them: 
pISccti  wiUioot  it  appearing  that  although  they  had  the  name  of  a  regu- 
hitauthoTiiy,  lar  attorney,  in  fact  tet  to  them;  yet  it  was  so  set,  with- 
ictasid*.  Qux  any  authority  from  him. 

And  the  Court  also  granted  on  a//(icAm^;?/ against  one 
Habin^  who  acted  as  attorney  for  the  plaintiff,  and  had 
so  put  Mr.  Grauger'%  name  (an  attorney  of  this  court) 
tcithout  authority  or  leave  from  Mr.  Granger.(a) 


Tuctdsy,  23d 

November 

1156. 

The  property  of 

ft  bankrupt's 

giuod»  i«,  after 

aMigament,  in 

the  assignee, 

froin  act  of 

bankruptcy. 

[1  Black.  65. 

BuU.4]  S.  C. 
T  Jones,  19C. 
3  Wils  314. 
Balk.  108.] 


Cooper,  and  another.  Assignees  of  William 
Johns,  a  bankrupt, rers-CniTTY  and  Blackiston, 
Esquires,  Sheriffs  of  London.  ////.  27  Geo. 2. 
Rut.  8GP. 

THIS  cause  was  twice  argued:  it  caip^  first  before  the 
court,  on  Monday  Qth  June  ^7 5b;  and  again,  upon 
Tuesday  the  Kith  instant  It  was  an  action  of  trover 
brought  by  the  a^^signees  of  William  Johns,  a  bankrupt, 
AGAINST  Mf  SHERIFFS  of  London,  who  had  taken  and 
W(/ the  goods  of  Johns  in  execution  under  ^  fieri  facias 
which  had  issued  against  JoA/is,  at  the  suit  of  one  Jrilliam 
Goflffey.[b) 

( )n  the  trial,  a  special  case  was  settled : 

Which  case  states.  That  Johns  was  regularly  declared  a 
bankrupt,  on  the  8tb  of  Deccmb.  17.*)3.  And  as  to  the 
rest,  the  following  times  and  facts  were  stated ;  viz.  That 
on  the  5th  of  December  17o3,  one  Godfrey  obtained  jud«^- 
ment  in  the  Common  Pleas,  against  the  said  Johns,  and  on 


(a)  Vide  3  J«c.  1.  c.  7.  s.  2.  2  Gfo.'-t.  c.  23.  s.  10,  17,  27. 
aud  that  an  attorney  may  not,  but  in  special  cases,  give 
leave  to  another  attorney  to  practice  in  his  name,  see 
1  East,  367.  4  East,  533.  6  East,  412. 

(J)  Sec  Strange.  981- 3  JVfoef.  236.    1  Durn.  138,  476, 
478.     See  also  Powell  v.  Morrice.    4  L.  261,  w.  29.  that 
this  action  does  not  lie  against  the  sheriff  without  notice. 
2  Durn.  764.  and  Qu.  1  Corny.  633.  (D.)  20.  and  1  Lev. 
173.1  SWcr,  271.  there  cited. 
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ihe  same  day   (3th  December  1753)  execution  upon  the       17^6. 
said  judgment  was  taken  out  against  him  by  Godfrey^  cooper  r. 
and  the  guoeis  seized  by  the  sheriii's,  under  it ;  that  Johns    cuttty 
committ^  the  act  of  bankruptcy  4th  Decembrr  1753,  and        and 
on  the  8th  of  the  same  December,  a  commission  of  bank-    blackis- 
ruptcy  was  taken  out  against  him(a);  and  on  the  very  same        ton. 
day,  the  commissioners   of  bankruptcy  executed  an   as- 
signment ;  and  afterwards,  viz.  on  the  28th  December,  a 
^i7/o/*sa/e  of  the  goods  was  made  by  the   shenlfs.    The 
plaintiffs  are  the  assignees  under  the  commission :  the  de« 
fendants  are  the  sheriffs  of  London,  who  seized  the  goods 
under  the  execution. 

The  point  was.  Whether  the  assignees  under  the  com- 
mission of  bankruptcy  can  maintain  an  action  of  trover 
against  the  sheriffs  (who  executed  this  process  under 
a  regular  judgment  and  execution  ;)  for  seizing  the  goods 
under  2l  Jitri facias  issued  and  executed  after  the  act  of 
bankruptcy  was  committed ;  and  selling  them  ajier  the 
assignment  was  executed  }(b) 

The  counsel  who  argued  for  the  plaintiffs,  nnade  two  j|^,^„,^i^„, 
q  uestions,  viz.  the  pUiDtifft. 

1st,  Whose  property  the  goods  were,  when  seized  by  the 
sheritrs,  by  virtue  of  th'x^Jierifacias'f 

2dly,  nhose  property  they  were,  when  sold  by  the 
sheriffs? 

1st  Question.  Jfier  the  act  of  bankruptcy,  they  ceased 
to  be  the  property  of  the  bankrupt  himself  (they  said  ;) 
wheresoever  else  the  property  might  be  between  the  act 
of  bankruptcy  and  the  assignment. 

This  relation  to  the  act  of  bankruptcy  is  like  that  of 
administrations  to  the  time  of  the  death  :  and  they  cited 
Kiggil  V.  Player,  1  ^alk.  111.  (c)  as  S.  P.  with  the  present 
case  exactly. 

The  utmost  that  the  bankrupt  himself  could  be  pre- 
tended to  have  was  a  special  property,  defeasible  by  the 
assignment  It  is  like  the  case  of  a  distress  for  rent,  where 
the  seizor  may  sell  the  distress  after  five  days;  but,  if 


{a)  Qudsre  whether  this  was  notice  to  the  sheriff  or 
not  ? 

[b]  This  action  should  have  been  brought  against  the 
plaintiffs  without  the  officer,  as  in  the  case  in  Strange, 
996. 

(c)  There  is  an  adjournatur  hi  the  end  of  it.  But  Holt 
there  said  **  the  assignee  was  in  by  relation  from  tlie  time 
*'  of  bankruptcy,  so  as  to  avoid  all  mesne  acts,  but  not 
•«  so  as  to  be  actually  in  vested  with  the  property.'* 
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1756.      the  money  be  paid  within  the  five  days,  be  cannot  sell :  ao 
COOPER  V.  that*  in  the  interim^  the  right  is  defeasible. 
CHiTTY        Here  the  plaintitfs  have  declared  as  assignees  under 
and        the  commission  of  bankruptcy :  therefore  their  interest 
BLACKI5*    ^^^'*  asyroia  the  time  of  the  act  of  bankruptcy. 

JOS.  If  the  bankrupt  Am5€^  had  delivered  the  goods  to  a 

r      QQ      -I  stranger,  it  had  been  the  same  thing :  the  stranger  would 
L  J  be  answerable  to  the  assignees. 

Sheriffs  execnite  process  at  their  peril :  they  are  aus wer- 
ablectriVi/er,  for  what  they  do  upon  it.  11  £f.  4.90.  14 
IJ.  4.  25. 

A  man  may,  without  his  own  fault,  be  possessed  of  a 
horse  which  has  been  stolen:  but  nevertheless^  he  is  an- 
swerable, ciriVicr,  to  the  true  owner  for  it. 

The  sheriff  had  no  authority  to  take  any  goods,  in  exe- 
cution, but  the  goods  of  the  defendant :  if  be  does  take  any 
other  goods,  he  is  a  trespasser. 

In  writs  of  execution,  it  is  at  their  peril  if  they  take 
<arwoMcr  man's  goods.  In  Carthew ^  38\.  Hallett  s,  Bi/rt, 
it  is  so  laid  down  by  Ch.  J,  Holt  expressly. 

Now  these  were  goods  of  the  assignees ;  and  they  may 
maintain  an  action  ei/Aer  against  thep/aiV/^i^inthe  cause, 
or  the  sheriff,  or  the  vendee  of  the  goods  :  and  the  sheriff 
is  the properest  person  against  whom  to  bring  the  action. 

The  gist  of  an  action  of  trover  is  the  conversion  :  the 
finding  is  not  the  material  part. 

And  they  cited  several  nisiprius  cases  of  actions  brought 
by  assignees  of  bankrupts:  tiz. 

M.  li  G.  1.  Trover  by  Fanderhagen  Sf  aF ,  assignees 
of  Daniel,  a  bankrupt,  r.  Revise,  a  Serjeant  at  mace  of  the 
city  orX/o;/rfo»  ;  S.  P.  with  the  present.  Lord  Ch.  J. 
Pratt  held  the  action  maintainable. 

The  S.  P.  was  also  before  Lord  Ch.  Just.  Lee,  in  a  case 
of  Bloxholm,  assignee  ofMiUs,  a  bankrupt,  v.  Oldham  Sf 
fl/*,  at  the  sittings  after  Tr.  1750,  at  Guildhall:  in  trover 
against  a  sheriff,  and  the  former  plaintiff^  and  the  vendee, 
(all  of  them  together.)  It  was  objected  **  That  the  sheriff 
"ought  to  be  acquitted:'*  but  over-ruled;  and  verdict 
against  all  three. 
,  The  seizure  there  was  before  the  commission,  but  after 

the  ACT  of  bankruptcy. 

The  second  question  is,  **  Whose  the  goods  were  at  the 
"  TIME  OF  THE  SALE  ?"    The  wHt  ouly  commands  the 
sheriff  "  to  sell  the  defendant's  goods:**  and  if  he  sells 
the  goods  of  another  person,  it  is  a  conversion, 
r      33     1      It  is  beyond  doubt,  thai  the  assignment  has  relation  to 
f-      '^        -^  the  act  of  bankruptcy  :  and  the  assignees  stand  in  the  bank- 
rupt's place  from  that  time.     1  Fentr.  193,  Monk  v.  Morris 
and  C/oy/on,  proves  this. 
Here  then  the  assignees  had  all  the  property  that  the 
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bankrupt  had,  at  the  time  of  his  dct  of  bankruptcy  ;  conse-       17^6. 
quently  the  absolute  dominion  was  in  (hem:  and  the  sheriff  cooper  v. 
could  not  AFTER  such  assignment  xW/ them,   a$  the  de- 
fendant's. Indeed  sheriffs  seldom  do,  in  fact ^  sell  the  goods 
without  indemnity.    But  the  sheriff  has  here  committed 
an  error  in  selling  them  ai  ell:  for  they  were  not  the 
defendant's.     He  might,  it  is  true,  have  summoned  a  jury 
*'  to  inquire  whote  goods    they    were.'*    But  still,  even 
their  verdict  cannot  affect  the  right  of  the  true  owner  of 
the  goods. 

The  point  about  relation  backwards,  does  not  at  all 
affect  the  question,  as  to  the  s  ai«e  ;  for  the  assignment  was 
prior  to  the  sale,  though  not  to  the  seizure. 

And  they  affirmed  that  the  sheriff  not  only  might,  but 
even  ought,  in  this  case,  to  have  returned  '*  nulla  bona  :*' 
that  would  have  been  the  proper  and  the  true  return ;  and 
if  it  had  been  disputed,  he  then  mi^ht  have  brought  the 
money  into  court.  There  is  a  case  of  Rex  v.  Brein^  bailiff 
of  the  Savoy ^  I  Keb.  901."  where  the  goods  were  claimed 
under  a  bill  of  sale  ;  the  sheriff  returned  **  nulla  bona;'* 
and  the  money  was  ordered  to  be  brought  into  court  by 
the  sheriff:  and  the  return  to  be  made  agreeable  to  the 
event  of  a  trial  of  the  vaUdityofthe  pretended  bill  of 
sale,  after  such  validity  should  be  tried  in  an  action. 

In  the  present  case  the  defendants  knew  of  the  assign* 
ment  before  they  sold  thegoodn :  whatever  they  might 
do  when  they  seized  them ;  and  they  could  not  possibly 
be  obliged  to  sell  them  :  it  is  contrary  to  an  express  act 
of  parliament,  which  vests  the  property  in  the  assignees.  So 
that  here  the  sheriff  has  sold  the  goods,  not  of  the  bank« 
rupt,  but  of  the  assignees. 

And  supposing  that  the  plaintiffs  may  being  an  action 
against  the  plaintiff  in  the  original  action,  on  against  the 
Tendee  of  the  goods ;  yet  they  seem,  both  of  then,  to  have 
better  excuses  than  the  sheriff  hz%y  and  are  more  innocent 
Therefore  why  should  the  assignees  be  turned  round  to 
litem,  when  they  can  undoubtedly  maintain  either  trespass 
or  trover  against  the  sheriffs,  who  have  sold  the  goods; 
which  is  a  conversion,  and  will  support  an  action  of  tro- 
ver ?  That  the  plaintiffs  have  this  election,  to  bring  either  . 
trespass  or  trover,  appears  from  Cro.  Eliz,  824.  Bishop  v.  L 
Laay  Montague,  and  Cro.  Jac.  50.  S.  C. 

Therefore  they  concluded  that  the  action  was  well 
brought. 

The  counsel  who  argued  for  the  defendants,  the  sheriffs,  Argument  fot 
agreed  that  the  matter  would  turn  upon  the  solution  of  the  defendanti. 
the  two  queations  made  by  the  other  side. 

As  to  the  first  question,  They  said  it  would  be  very 
hard  if  thii  actioa  should  lie  aqaxmst  the  sheriffs^  and 
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1756.      th^he  put  to  controvert  the  act  of  bankruptcy,  which 

COOPER  V.  is  a  matter  not  at  all  within  their  knowledge. 

CHiTTY         They  argued  that  the  sheriffs  shall  not  be  considered 

and         as  WROvcdoers :  and  to  prove  it  cited  1  Lev.  95.  Turner  v. 

BLACKis-    Felgate.    Raym.  73.  S.  C.  2  Sidetf.  l^.  S.  C.  and  1  Keb/e 

Toy.       fi2«.  S.  C.  I  Lev.  173.  Bayki/  v.  Bunning;  1  Siderf.  271. 

&  C.  and  2  Kebk  3%  33.  S/C. 

The  only  acts  of  the  sheriffs  that  can  be  considered  as 
a  conversiotif  are  the  acts  of  mxure  and  $ale. 

Now  they  were  compellable  by  the  writ  oi fieri  facias 
to  teize  the  goods  and  kvy  the  debt 

For  TILL  the  commisiion  and  assignmeftt^  the  property  was 
in  the  bankrupt :  and  it  did  not  appear  that  a  commission 
EVER  vro  VLB  be  taken  out, 

1  Salk.  108.  Cartf  v.  Crisp,  is  express  in  point,  "  that 
"  the  property  is  in  the  bankrupt,  tili  assignment'*  It 
was  there  resolved  that  the  property  of  the  goods  is  not 
transferred  out  of  the  bankrupt  ////  assignment  2  Str. 
08 1.     Brassey  Sf  al\  v.  Dawson  6f  al\  accord^. 

1  Lev,  173.  Baytey  v.  Sunning.  Judgment  was  for  the 
officer ;  be  being  obliged  to  execute  the  writ,  and  could 
not  know  of  the  act  of  bankruptcy,  or  that^ny  commis- 
sion would  ever  be  sued  :  an^  the  sheriff  was  boUlen  not 
to  be  liable,  although  he  had  notice  of  the  assignment. 

1  Siderf.  272.  S.  C.  The  taking  washolden  lawful. 

Comber b.  123.  Lechmere  v.  Thorow^ood,  The  officer 
shall  not  be  made  a  trespasser,  by  relation.  3  ModL  236. 
&C.  lSA(M»er,12.  S.C. 

I'he  commission  of  bankruptcy  makes  no  alteration, 

L    ^^    J    TILL  amgnment:  and  ^(ttr  assigkment^  there  shall  be  a  re- 

/ationy  soffit  as  to  avoid  all  mesne  acts  of  the  bankrupt, 

and  even  to  over-reach  this  judgment'Credxtor,    Thus  far 

they  admitted. 

But  they  insisted  that  the  action  ought  not  to  have  been 
brought  against  the  sheriff. 

The  sheriff  is  to  seize,  sell,  and  return  his  writ.  In  proof 
of  this,  they  cited  2  Ld.  Raym.  1072, 1074.  Clerk  \,  fVi- 
thers,  1  Salk.  322,  323.  S.  C.  {3d  point)  6  Mod.  203, 
299.  S.  C.  1  Siderf.  29.  Harrison  v.  Bowden,  Cro.  Eliz. 
23d.  Moimtney  v.  Andrews,  1  Ro.  Abr.  Execution  893. 
Letter  B.  pi.  2.  X)yer,  98,  b.  and  99,  a.  %  bl,  and  the  two 
cases  there  cited  in  the  margin ;  and  Cro,  Eliz.  597.  Char- 
ter  v.  Peeter.  From  all  which  caies,  it  appears  that  the 
sheriff  is  not  liable  to  be  molested. 

1  Safk.  321.  Kingsdale  v.  Mann,  proves  that  the  seizure 
is  the  essential  part  of  the  execution :  and  an  execution  is 
^Ti  entire  thing;  and  cannot  be  stopped,  after  it  is  once 
begun.    2  Show.  79.  Cockram  v.  Welbye. 

And  after  the  sheriff  had  seized  these  goods,  the  ori- 
ginal  plaintiff  (fTtV/fVm  Godfrey)  could  oblige  the  sheriff 
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to  return  hit  writ :  and  yet  upon  the  principles  advanced 

the  sherifFmust  be  put  under  the  greatest  hardships.  And  c^qper  v 

he  had  no  m£thoi>  to  make  the  assignees  of  the  bank-     chitty  * 

ruptcy  to  give  him  any  assistance  towards  proving  the  act 

of  bankruptcy. 

Indeed  the  execution  is  good,  though  the  writ  be  never 
returned.     5  Rep. 90,  a.  Hoe*s  case:  (1st  resolution.^ 

The  only  return  the  sheriff  could  make,  must  be  "  That 
"  he  hadievied  the  money :"  (which  could  only  be  by  sale.) 
Therefore  he  was  obliged  to  sell.  Consequently  the 
law  will  not  make  blm  a  wrong-dobrAy  selling. 

The  following  cases  they  said  were  in  point  for  them, 
viz.  1  Leo.  173.  Bayley  v.  Banning,  2  Keble,  3^,  33.  S.  C. 
1  Siderf.  271.  S.  C.  3  Lev.  191.'  P/nlips  v.  Thompson,  1 
Show.  1%  Leehmere  4f «/',  v.  Thorowgood  Si;  uF,  Comb.  123. 
S.  C.  3  Mod.  236.  S.  C.  and  Cole  v.  Davies  S^  aV,  1  Ld. 
Raym.  724.  per  Holt,  in  pointy  as  against  the  sheriff  most 
expressly. 

And  the  present ,  plaintiffs  may  have  an  adequate  and 
complete  remedy  against  the  plaintiff  in  the  original  action. 

As  to  the  cases  cited,  the  gentlemen  who  have  ar-  r 
gued  on  the  other  side,  put  it  upon  the  question, "  Who  *" 
"  had  the  property  of  the  goods  ?" 

Now  the  property  was  in  the  bankrupt  at  the  time  of 
the  execution:  it  was  kot  in  abeyance;  as  it  is  in  the 
case  of  an  administration.  (Which  is  an  answer  to  the 
case  of  Kiggil  v.  Player.) 

The  sheriff  is  not  in  the  case  of  a  stranger:  for  he  was 
OBLIGED  to  execute  and  return  the  writ. 

Indeed  the  sheriff  is  to  execute  the  writ  at  his  peril;  and 
Carihew  381.  is  so:  the  reason  is,  because  the  sheriff  may 
impanel  a  jury,  to  inquii^  "  whose  the  goods  are."  But 
here  there  were  vo  means  for  the  sheriff  to  indemnify 
himself:  the  goods  were  undoubtedly  then  the  goods  of 
William  Johns ;  even  though  he  had  then  committed  an 
act  of  bankruptcy. 

Theassiguees  have  not  a  right  to  recover  the  specific 
goods,  but  only  damages. 

Trespas  m\\  lie  against  the  plaintiff  in  the  original  ac- 
tion, even  before  he  receives  th6  money ;  though  trover 
indeed  would  not  till  aftek. 

It  is  not  certain  that  an  action  will  lie  against  the 
vendee  of  the  sheriff. 

As  to  Vaiiderhagens  case  it  is  not  sufficiently  clear  how 
it  was,  or  why  it  was  determined. 

But  as  to  the  case  of  Bloxam  v.  Oldham,  Mr.  Henley 
did  not*  insist  on  the  objection,  **  That  the  action  would 
*'  not  lie  against  the  sheriff;"  because  it  would  not  help  his 
client:  for  in  that  case  the  sheriff  and  the  plaintiff  in  the 

original  action  were  both  of  them  defendants.    And  the 
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17^6.       case  of  1  Lev.  173.  was  not  indeed,  by  Lord  Ch.  J.  Lee, 

COOP£&  V.  thought  apposite  to  that  case :   but  it  was  mo^  overruled 

CiiiTVY    ^y  l^in^-    And  the  goods  were  certainly  the  goods  of  the 

and        bankrupt  till  assignment. 

BiiiACKiS*        *  N.  B.  Mr.  Ilume^  who  was  counsel  for  the  defendant 

TOir.  in  that  case  of  Bloxamy,  O/dAum,  agreed,  "That 

'*  the  objection  against  the  sherift'*8  being  a  defendant'* 

was  NOT  insialed  upon ;  because  the  plaintiff  in  the 

original  action   (wno  was  also  a  co-defendant  with 

r     97     1  ^^^  sheriff  there)  had  indemnijUd  the  sheriff:  so  that 

^  -'it  was  really  a  point  quite  immaterial  to  the  plaintiff; 

(who  was  at  all  events  liable  to  the  action.) 
They  added,  that  this  was  a  point  of  great  consequence 
to  all  sheriffs  and  officers  r  on  the  other  hand  creditors 
cannot  be  i[\jured,  though  sheriffs  should  be  excusablo, 
and  the  original  plaintiff  oi»/^  should  be  liable  to  the  ac«* 
tion. 

As  to  what  has  been  said  o(  security  taken  by  the  she- 
nff«*~tbe  Court  can  take  no  notice  of  a  sheriff's  taking  se« 
curity;  nor  can  they  suppose  him  conusant  oio.  private 
unknown  act  of  bankruptcy :  and  it  would  be  very  hard 
if  an  innocent  officer  should  be  hurt  by  retrospection  and 
relation. 

They  agreed  that  this  execution  may  be  avoided  as 
against  tlie  original  plaintiff:  9  Strange  981.  Brassey  if 
uC  v.  Dawson  t^  aC.  is  a  proof  **  that  it  may."  But  they 
denied  it,  as  to  rendering  the  ojieer  liah^  to  an  action ; 
for  he  is  excusable,  as  appears  from  the  cases  before 
cited. 

As  to  the  second  question.-*-The  foundation  of  this 
aetion  of  trover,  is  property  in  the  ptai/Uiffy  ^itbe  time  of 
the  seizure,  and  a  torii&us  and  illegal  aet  of  conversion  ; 
lor  without  both  these  circumstances^  this  action  will  not 
lie. 

Now  the  PROPERTY  iam  the  bankrupt,  till  assign* 
ment :  and  the  subsequent  sale  cdLHuot  make  the  sheriff  a 
wrongodoer  by  9. fictitious  retaiion.  Ra^m.  161.  BUton  v. 
Johnson  6i  al\  **  The  relation  of  a  teste  shall  not  Justify 
**  a  tort." 

It  is  said  that*'  thisrdation  is  grven  hf  act  ofpasUa" 
*'  ment'*  But  there  are  no  words  in  Ibe  Kt  of  parliament 
that  can  make  the  sherift'a  wrang^doen 

If  the  seizure  was  lawful,  the  sale  was  so  too.  -2  XdL 
Raum.  1074, 107&  Clewh  v;  WUhert.  tVov  Joe.  515.  Sly 
V.  Finch.  Cro.  £/iz.  440l  Beuchery,  Wiseman*  March  Id^ 
Parkinson  v.  ColKfordSf  afy  executors^ a  shtrnjf.  Cro.  Car. 
539.  S.  C.  1  Jones,  430.  S.  C.  ttifk.  ^Mi  Speake  r.  Bi^ 
€hard$.  Cjo.  MHz.  2dT-  Mounteney  v.  Andrews.  The  law- 
eonsiders  tliie«Ao£r  e^ecutiom^s  one  entite  act:  tbe  inter* 
ttMdiate  dayftaiieoftljr  aUowed  fof  thesake  of  the.alMti£ 
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Consequently  he  may  execute  the  whole  at  once;  be      1756. 
may  seise  and  sell  directly.    The  execution  is  an  entire  coopsb  y* 
thing,  and  can  not  be  stopped.    Cro.  Eliz.  697*  Charter  ▼•    cuittt 
Peeter.     6  Mod,  293.  Clerk  v.  Withers.     Therefore  the       and 
•fp«r  shall  ^protected.  blackis* 

Suppose  an  action  should  be  brought  against  the  she*        joy. 
Tff  for  the  money.    He  might  avail  himself  perhaps  ^Y  f     98     1 
special  plesrding,  provided  he  was  able  to  make  out  the  ^  A 

faqts  be  should  specially  plead :  but  how  could  he  be  able 
to  prove  the  act  of  bankruptcy,  trading,  or  assignment? 
to  all  which  he  is  an  entire  stranger.  Therefore  it  would 
be  hard  to  snifer  such  an  action  to  be  maintained  against 
Arm.  But  ir// these  matters  are  in  the  privity  of  the  origin 
nal  plaintiff^:  against  tfAom,  therefore,  the  action  ought 
to  be  brought 

It  is  said,  "-the  sheriff  acts  at  his  peril.*' 

But  it  is  admitted  that  the  method  of  impanelling  a 
jury  would  be  no  protection  to  him. 

The  counsel  for  the  plaintitls  repUed,  That  it  is  stated  ^«P^y- 
"  That  the  assignment  by  the  commissioners  of  bankrupt- 
"  cy  vfts  previous  to  the  billofBAhE  by  the  sheriffs." 

The  sherifl'^s  being  always  a  responsible  person,  and 
therefore  most  likely  to  be  made  defendant,  is  the  very 
reason  why  he  ought  to  be  liable  to  the  party  who  has 
received  the  injury. 

The^finding^  or  even  the  taking  possession  of  goods  found 
is  fio  wrong:  but  it  is  the  conveksiok  that  makes  the 
person  a  tort-feasor. 

They  admitted  that  the  sheriff  is  not  answerable  for  the 
irregularity  of  a  judgment',  (for  he  is  bound  to  execute  the 
command  of  the  writ.)  ftut  if  he  take  the  goods  q/' an- 
other PERSON,  r/isffado^ the  goods  of  the  defendant,  he 
fls  answerable  for  that. 

It  has  been  said,  indeed,  that  **  they  were  at  that 
*•  time  the  goods  of  the  bankrupt  himself." 

But  be  the  taking  lawful,  or  notlawful,  yet  here  is  an 
actual  CONVERSION,  an  cicltfir/ disposition  of  the  goods; 
which  makes  him  a  trespasser  ab  initio. 

It  has  likewise  been  said,  that  "  the  Court  will  protect 
"  the  sheriff."  But  the  relation  goes  back^  quite  up  to  the 
ACT  of  bankruptcy. 

They  denied  that  the  execution   is  so  entire  that  the  [Dalton'sSberiff 
slieriff  can  not  siop  in  it,  after  seizure  and  before  sale  of  the  i46»  3  wus. 
goods.    Suppose  the  sheriff  had  confessedly  seized  o/t-^'^l 
ifther  person's  goods,  should  he  be  obliged  to  sell  them  9 
Daltons  Cffict  of  Sheriff  says  "  The  sheriff  may  impanel  r      go      1 
'•  a  jury ;  and  after  that  shall  not  be  answerable."     Now  L        ^      J 
here  he  might  either  have  impanelled  a  jury,  or  have  , 

kept  the  money  in  his  hands,  or  brought  it  into  court, 
tHt  the  pruyerty  ifS  the  goods  bad  been  determined. 
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1756.  Tbey  admitted  the  genersA  principle  of  the  cases  cited 

cooPBA  V.  ^^  the  head  of  executions ;  but  denied  the  application  of 

CHiTTY    them  to  the  present  case.    They  also  denied  the  princi* 

and         pIc.  "  That  a  sheriff  shall  never  be  a  tort-feasor  by  rela- 

fiLAjCKi^    "  '^'^^  »*'  f'^r  he  shall  in  some  cases  be  so,  as  where  he 

TOir*       ^^^^  the  ^oods  with  a  bad  original  intention. 

As  to  Bayley  v.  Bunning^  they  endeavoured  to  distin-- 
guish  it.    In  order  to  which,  the]r  remarked  that  there 
is  nojinding  of  an  actual  conversion^  or  of  what  could 
be  jcalled  so  by  the  Court ;  it  is  only  a  demand  and  refusal, 
which  is  ONLY  evidence  to  a  jury.     And  the  opinion 
of  the  Court  there  went  upon  the  takings  which   they 
held  to  be  legal ;  whereas  here  is  an  actual  conversion 
stated.     An  action  would  lie,  one  would  think,   against 
the  vendee  of  the  sheriff  in  point  of  reason,  and  tlie  prac- 
tice does  strongly  support  it;  for  nine  in  ten  of  these  ac- 
tions are  brought  against  the  vendees  of  the  sheriff. 
In  the  case  of  Bloxam  v.  Oidham  there  was  a  very  ma- 
•    ttrial  difference^  whether  the  sheriff  should  have  a  verdict 
for  him,  or  a  verdict  against  him ;  for  in  the  one  case  he 
would  receive  costs,  in  theo^A^  he  must  pay  them. 

The  plaintiffs  bad  no  right  to  call  upon  the  sheriffs 
TILL  the  iiETuuN  of  the  writ;  and  they  might  then  have 
returned  "  nulla  bona.'*  Therefore  this  is  «(rf  such  a 
hard  case  upon  the  sheriffs  as  is  suggested.  And  this  is 
not  the  only  case  where  the  sheriff  is  to  act  at  his  peril \ 
for  in  taking  of  bail,  6ic.  he  must  do  so,  as  well  as  here. 
If  the  sheriff  had  returned  "  nulla  bona,''  the  onus pro» 
bandi  would  have  lain  upon  the  original  plaintiff. 

In  the  case  of  Turner  v.  Fel^ate,  the  sheriff  was  cer- 
tainly excusable  by  virtue  of  ht^  writ 

In  the  case  of  Cole  v.  Duties  if  aV  in  1  Ld.  Raym.  724. 
the  goods  were  sold  before  the  commission  and  assign- 
ment For  the  case  is  there  put  of  a  commission  and 
assignment,  both  of  them  subsequent  to  the  sale  of 
the  goods.  The  words  are,  **  If  be  seizes  and  sells,'* 
and  then  a  ^*  commission  is  granted,  and  the  goods  as- 
"  signed ;  the  assignee  may  maintain  trover  against  the 

C^n  1 "  ^^"^^^  •  ^^^  *W)  action  will  lie  against  the  sheriff,  be- 
^^  J  *^  cause  he  obeyed  the  writ"  But  our  reasoning  in  the 
present  case  is  founded  upon  the  sale's  being  ^Xi  unlawful 
act. 

In  the  ease  of  Brassey  If  aT  v.  Dawsom  Sf  aC,  there  was 
no  assignment  previous  to  the  seizure. 

They  did  not  deny  that  the  bankrupt  had  in  the  pre* 
sent  case  a  sow  of  property,  ^defeasible  property  in  him, 
at  the  time  of  taking  the  goods.  But  in  the  case  of 
Ckrk  V.  Withers  (reported  in  6  Med.  290.  and  in  1  Salk. 
323.  and  in  2  Ld.  Kaym.  1702,)  the  defendant  in  the  ac- 
tion had  the  whole  indefeasible  property  in  bim ;  and  the 
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sberiffought  to  have  gone  on  ;  but  that  case  is  not  appli-       17^6. 
cable  to  Uie  present  case,  where  the  property  was  only  coovsa  v. 
defeasible.  c  hit  t  y 

As  to  the  cases  cited  from  Hob.  906.  and  March,  13.        and 
they  agreed  to  them.  blackis- 

The  time  allowed  to  the  sheriflT  makes  no  difference^       ton. 
(they  said ;)  because  he  has  done  wrong. 

And  however  Mtire  a  thing  an  execution  in  general 
may  be ;  yet  here  it  was  irregularly  executed. 

The  truth  of  the  return  of  ''  nulla  bona,'*  in  this  case 
depends  upon  the  present  question. 

It  is  very  frequent  for  sheriffs  to  be  entangled  in  dif-« 
ficulties  about  their  returns.  Here  he  might  have  taken 
a  vfntdeproprieiate  probanda. 

Bajfle^  V.  Bunning  turned  upon  the  taking. 

Leckmere  Sf  at  v.  Thorowgood  only  proves  ''  that  the 
"  goods  were  in  cuitodia  legis.**  And  so  they  were ;  but 
to  the  purposes  of  the  law  wiiich  in  the  present  case  is 
for  the  benefit  of  the  creditors  of  the  bankrupt. 

CUKIA  ADVISARE  YULT. 

And  now  (Tuesd€af,  23d  Novemb.  1756)   Lord  Mans- opinion  of  ihc 
FIELD  delivered  the  opinion  of  the  court,  and  said  they  Court. 
were  all  agreed,  as  well  his  two  brethren  then  present  in 
court,  as  his  brother  Wilmot,  (who  was  at  present  en- 
gaged in  another  place,)  in  their  opinion. 

There  ^re/ew  facts  euential  to  this  case;  and  it  lies  in 
a  nar/ioir  compass. 

He  then  stated  the  case,  (which  see  in  p.  ^.  ante;)  and  f     3 1      3 
was  very  particular   in  specifying  the  ciato  of  the  several 
transactions. 

The  general  quostiop  is,  **  Whether  or  no  the  action 
*^  is  maintainable  by  the  assignees,  agaiut  the  defend-^ 
**  ants,  the  «Arr{^,who  have  taken  and  sold  the  goods?'' 

It  is  an  action  of  taover. 

The  bare  defining  the  nature  of  this  kind  oi*  action, 
and  the  grounds  upon  which  a  plaintiff  is  entitled  to  re- 
cover in  it,  will  go  a  great  way  towards  the  under- 
standing, and  consequently  towards  the  solution  of  the 
question  in  this  particular  case. 

Inform  it  is  a  fiction  :  in  substance  a  remedy  to  recover 
the  value  of  personal  chattels  wrongfully  converted  by 
another  to  his  own  use. 

I'he  form  supposes  the  defendant  may  have  come  law- 
fully by  the  possession  of  the  goods. 

This  action  lies,  ^id  has  been  brought  in  many  cases 
where,  in  truth,  the  defendant  has  got  the  possession /au^ 

Where  the  defendant  takes  them  wrongfully,  and  by 
trespass,  the  plaintiff,  if  he  thinks  fit  to  bring  this  action, 
waves  Ihe  trespass,  and  admits  the  possession  to  have 
been  latrfulljf  gotten* 
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[SI  Jac.  1. 
c.  19.  s.  9.] 


17^6.  Hence,  if  the  defendant  deliirers  the  thing  upon  de- 

coopfiu  V.  mandy  no  diunages  can  be  recovered  in  this  action,  for 
having  taken  it. 

This  is  an  action  of  tort :  and  the  whole  tort  consists 
in  the  wrongful  conversion. 

Two  things  are  necessary  to  be  proved,  to  entitle  the 
plaintiflf  to  recover  in  this  kind  of  action:  1st,  Property 
in  the  plaintiff;  and  2diy,  a  verongful  conversion  by  the 
defendant. 

As  to  the  first,  it  is  admitted  in  the  present  case,  that 
the  property  was  in  the  plaintiffs,  as  on  and  from  the 
4th  of  December^  (which  was  before  the  seizure,)  by  r^- 
lation^ 

Th\%  relation  the  statutes  concerning  bankrupts  intro* 
duced  to  avoidfrauds.  They  vest  in  the  assignees  alt  the 
property  that  the  bankrupt  had  at  the  time  of  what  I 
may  call  the  crime  committed,  (for  the  old  statutes  con- 
J  sider  him  as  a  criminal  *.  they  make  the  sale  by  the  com- 
missioners good  against  all  persons  who  claim  by,  from, 
or  under  the  bankrupt,  after  X\\e  act  of  bankruptcy,  and 
against  all  executions  not  served  and  executed  before  the 
act  of  bankruptcy. 

Dispositions  by  process  of  law  are  put  upon  the  same 
foot  with  dispositions  by  the  party :  to  be  valid,  they 
must  be  completed  before  the  act  of  bankruptcy. 
'  Till  the  making  of  19  G.  2.  c.  35&.,  if  the  bankrupt  had, 
bonafide^  bought  goods,  or  negotiated  a  bill  of  exchange ; 
and  thereupon,  or  otherwise,  in  the  course  of  trade,  paid 
money  to  a  fair  creditor,  after  he  himself  had  committed 
a  secret  act  of  bankruptcy ;  such  bonajide  creditor  was 
liable  to  refund  the  money  to  the  assignees,  afler  a  com- 
mission and  assignment ;  and  the  payment,  though  really 
and  bona  fide  made  to  the  creditor,  was  avoided  and  de- 
feated by  the  secret  act  of  bankruptcy. 

This  is  remedied  by  that  act,  in  case  no  notice^zs  had 
•by  the  creditor,  (prior  to  his  receiving  the  debt,)  •*  That 
-'^  his  debtor  was  become  a  bankrupt,  or  was  in  insolvent 
*•  circumstances." 

Therefore  as  to  the  first  point,  it  is  most  clear  that  the 
'property  was  in  the  plaintiff s,  as  on  and  from  the  4th  of 
December^  when  the  act  of  banlcruptcy  was  committed. 

2dly.  The  only  question  then  is,  "  Whether  the  de- 
•*  fendants  are  guilty  of  a  wrongful  cokversion  ?" 
That  the  conversion  itself  was  wrongful  is  manifest. 
[3  Will.  307.] :  The  sheriffs  had  no  authority  to  stf  ll  the  goods  of  the 
plaintiff's^  but  of  William  Johns  Only ;  they  Ought  to  have 
delivered  these  goods  to  the  plaintifiTs  the  assignees.  Upon 
the  foundation  of  the  legal  right,  the  Chancellor,  even  in 
jt  summary  way,  would  have  ordered  tbem  t9  be  de<* 
•livered  to  the  assignees. 
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It  is  admitted^  on  the  part  of  the  defendants,  (a)  that       17^6. 
the  innocent  vendee  of  the  goods  so   seized  can  have  no  cooper  v. 
title  under  the  sale,  but  is  liable  to  an   action  ;  and  that     chittt 
Cod/ret/ the  plaintiff  would  have  no  title  to  the  money        and 
arising  from  such  sale,  but  if  he  received  it  would  be  &l\cki3- 
iiable  to  an  action  to  refund.  ton. 

If  the  thing  be  clearly  wrong,   the  only  question  that  * 

remains  is,  "   Whether    the    defendants  are   excusable, 
"  though  the  act  of  conversion  be  wrongful."  f      "1*3      1 

Though  the  statutes  concerning  bankrupts  rescind  ^H  Xi^g^^^^y^^gl 
contracts  and  executions  not  completed  before  the  act  of  jac.  i.  c  i9. 
bankruptcy,  and  vest  the  property  of  the  bankrupt  in  b.  yisexprcM 
the  assignees  by  relation,  in  order  to  an  equal  division  (b)  J*o^^i*^"**' 
of  bis  estate  among  his  creditors,  yet  they  do  not  make 
men  tmpaisen  or  criminal  by  relation^  who  have  innocently 
received  goods  from  him,  or  executed  legal  process,  not 
knowing  of  an  act  of  bankruptcy ;  that  was  not  necessary 
and  would  have  been  unjust. 

The  injury  complained  of  by  this  action,  for  which 
damages  are  to  be  recovered,  is  not  the  seizure,  but  the 
wrongful  conversion  ic) 

The  assignment  was  made  upon  the  Sth  o(  December : 
the  uile  not  till  the  28th  of  December;  the  return  not  till 
theoctave  of  Saint  Hilary,  (which  is  the  ^Qihoi  January.) 

The  sheriff  acts  at  hisjE>^n7,  and  is  answerable  for  any 
mistake:  infinite  inconveniences  would  arise  if  it  were 
not  so. 

At  the /tW  of  the  salean^  return,  it  was  more  notorious 
"  that  these  goods  belonged  to  the  plaintiffs,"  than  it 
could  probably  have  been  in  the  case  of  any  third  person ; 
because  commissions  of  bankruptcy  and  the  proceedings 


(a)  This  is  not  consistent  with  what  is  before  reported, 
p.^G.  though  the  same  admission  as  here  is  repeated,  infra, 
34. 

(b)  Post  35  ac.  36  ac.  with  a  good  reason  for  it. 

\c)  There  is  no  difference  with  respect  to  the  sheriff 
between  trover  and  trespass:  he  may  just  as  well  be  liable 
to  the  one  action  as  the  other:  the  measure  of  damages 
would  be  the  same  in  both,  and  he  must  pay  costs  in 
both :  and  the  court  of  B.  R.  have  since  determined  trover 
to  bean  action  founded  on  a  tort,  and  on  that  ground  not 
maintainable  against  an  executor  for  a  conversion  by 
his  testator;  and  see  Cowp.  371.  and  1  Durn.  473. 

In  general  a  judgment  in  trespass  to  trover,  and  so  vice 
versa  with  proper  averments,  I  Show.  146.    2  BL  Rep. 

Vol:L  '  D 
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17*56.      under  them  are  public  in  the  neighbourhood,  and  indeed 
COOPER  V.  all  over  the  kingdom. 
CHiTTY         This  conversion  is  20  days  after  the  assignment. 

and  The  defendants  have  here  made  2id\Tect  false  retttm: 

BLACKis-  they  have  returned  "  That  they  took  the  dbfendant's 
TON.  "  goods,  ^c."  whereas'they  were  (at  the  time  of  the  return] 
notoriously  the  goods  of  the  assignees'  when  they  were 
taken.  They  certainly  might,  and  ought  to  have  returned 
"  nulla  bona^'  which  was  the  truth  ;  for  the  goods  taken 
were,  beyond  all  manner  of  doubt,  the  goods  of  the  assign 
nees^  at  the  time  when  the  sheriffs  took  them ;  and  the 
bankrupt  could  have  no  goods  after  the  4th  of  December^ 
when  he  had  committed  an  act  of  bankruptcy.'  They 
would  have  been  justified  by  the  truth  of  the  fact,  if  they 
had  made  this  return  ;  for  the  bankrupt  neither  had  nor 
could  have  any  goods  of  his  oopit,  at  that  time.  It  is 
arguing  in  a  circle  to  say  "That  they  could  not  return 
"  nulla  bona,  because  they  were  obliged  to  sell-,  and  they 
**  were  obliged  to  sell,  because  they  could  not  return 
'' nulla  hojiar 

The  seizure  is  here  out  of  the  cast ;  for  the  point  of 
this  action  turns  upon  the  injurious  conversion. 
r     34     1     Therefore  we  are  all  of  opinion  that  the  plaintiff  is  enti- 
tled to  recover  in  M/s  action. 

But  objections  have  been  made  by  the  gentlemen  who 
have  argued  this  case  on  behalf  of  the  defendants. 

It  has  been  said  ''That  the  execution  '\h  entire;  for 
•*  fhe  debt  is  discharged  by  a  seizure  in  li.fa.  That  being 
•*  entire,  if  once  lawfully  begun  it  must  be  completed; 
"  for  goods  taken  by  ^.fa,  shall  be  sold  by  the  repre- 
"  sentative  of  the  sheriff" 

"  That  they  shall  be  sold,  though  the  plaintiff  dies ; 
"  and  the  money  arising  by  the  sale  shall  not  be  recovered 
•*  back  by  the  defendant :"  which  is  the  case  of  C&rft  v. 
Withers,  I  SalL  323.  ZLd.  Raym.  1072.  S.  C.  and 
6  Mod.  290.  S.  C. 

•'  That  a  writ  of  error  is  no  supersedeas^ 

"  That  the  sale  by  the  sheriff  shall  not  be  avoided 
"  against  the  vendee,  by  a  subsequent  writ  of  error  and 
**  reversal:*'  which  is  the  third  point  in  Matthew  Man- 
ning^s  case  in  8  Co.  96. 

Answer.    All  this  is  true,  (and  upon  the  plainest  rea- 
son,) as  between  the  plaintiff  and  defendant,  parties  to  the 
.  judgment  in  consequence  of  which  the  execution  issues ; 
but  no  way  applicable  to  the  case  of  a  third  person. 

None  of  these  crises  authorise  the  sheriff  tosell  the  goods 
of  a  THIRD  person:  and  it  is  admitted  that  th^  vendee  i^ 
not  protected  here;  because,  at  the  time  of  the  sale^the 
sheriff  had  no  authority  to  sell. 
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[He  then  went  minutely  through  the  cases;  shewing      1756. 
the  grounds   upon  which  the  determinalions  proceeded,  coopeh  v. 
as  against  tUe parties  to  the  judgment,  who  are  bemud  by    chitty 
it,  and  every  thing  done  in  consequence  of  it.]  i^^ij 

But  theargument  from  these  principles   to  the  present    blackis- 
raseisthis:  *' Here  the  taking  was  laufal,  and   there/ore       ton. 
••  the  sheritr  was  bound  to  complete  the  execution    by  a 
**  sale."  Answer.  The  premises  are  not  true ;  and  if  they 
were,  the  conclusion  would  not  follow.  * 

The  takiug  was  not  lawful ;  because  they  were  t/ten  the 
goods  of  a  third  person. 

But  if  the  taking  were  lawful,  the   sheriff  ought  not  f     3i     "| 
to  go  on  to  a  sale,  after  a  full  discovery   that  the  goods 
then  belonged  to  a  third  person. 

To  prove  the  taking  lawful,  and  that  therefore  the 
sheriffs  shall  not  be  liable  to  an  action,  were  cited  the 
cases  of  jBtf^ey  i^.  Banning,  {a)  reported  in  1  Leon.  173, 
174.  1  SiderK  272.  and  2  Keblt  3i,  33.  [r.  ante  24, 25.] 
Lechmere  v.  Thoruwgood,  in  Comb.  123.  1  Shower,  12. 
and  3  Mod.  23G.  [F.  ante  24, 25.]  and  Cole  v.  Davies  4"  al\ 
1  Ld.  Raym.  724.     [V.  ante  26.] 

The  follacy  of  the  argument  from  the  authority  of 
these  cases,  turns  upon  using  the  word  "  laufuC  equivo- 
cally in  two  senses. 

To  support  the  act,  it  is  tu)t  lawful:  but  to  excuse  the 


{a)  The  only  distinction  between  the  principal  case, 
and  that  of  Bai/ley  v.  Banning,  is,  that  this  was  an  action 
of  trover,  and  that  an  action  of  trespass ;  that  the  former 
is  founded  on  a  tort,  and  that  no  man  ought  to  be  made 
criminal  by  relation   tliat  the  other  is  not  founded  on 
tort;  but  that  distinction  isnot  only  trifling,  for  the  rea- 
sons mentioned  in  the  notes,  a/i/e;  but   seems  also  in* 
consistent  with  the  judgment  in  the  casein  Cowp.Zll. 
where  it  was  adjudged  that  trover  doth  not  lie  against  an 
executor  for  a  conversion  in  the  life  of  the  testator,  be- 
cause it  is  an  action  founded  on  tort,  and  therefore  mori^ 
iur  cum  persona :  it  seems  also  not  consistent  with  the  rea- 
siwisgiveii  by  Ld.  Mansfield  \n  p.  377,  of  the  same  case, 
in  delivering  the  opinion  of  the  court,  "  there  are  express 
**!  aulhorHi^f  that  trover  and   conversion  does  not  lie 
"  agftiost  the  executor  where  the  commission  is  by  the 
"iestatpr;  tlvB  form  of  the  plea  was  decisive,  viz.  that  the 
"  testMwrjwa&^ot  guilty;  and  the  issue  is  to  try  the  guilt 
t*:of  Ae'.t^tator;"  ajfter  which  hA.  Mansfield  adds,  '*  that 
"  no  mischief  is  done,  ibr  an  action  for  nioney  had  and  re- 
"  cetved  may  be  brought.**  But  ^e/^r^?  for  no  such  action 
was  ever  brought,  the  allowing  it  would  be  contrary  to 

5  Burr.  269^. 

Da 
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1756.       mistake  of  the  sheriff  through  unavoidable  ignorance,  it 
COOPER  V.  ii  lawful.     Or,  in  other  words,  the  relation  introduced 
CHiTTY     hy  the  statutes  binds  the propei ty :  but  men  who  act  in- 
and  nocently,  (a)    at  the   time,   are  not  made  criminaU   by 

BLACK18-  relation;  and   therefore  they  are  excusable  from   being 
TON.       punishable  by  action  or  indictment  as  trespassers.   What 
they  did  was   innocent,  and  in  /^a/ sense  lawful :  but  as 
a  groun A^to  support  a  wrongful  conversion  by  sale,  after 
a  commission  publicly  taken  out  and  an  actual  assignment 
made,  it  was  tiot  lawful. 
[B»th  S9.  Bu»-      In  the  case  of  Bayley  v.  Biwning^  the  goods  wereclear- 
fcr,  131.  ly  bound  hj/  the  teste.     It  is  best  reported  in  Levinz.     The 

I  Durn.479.1  question  referred  by  the  special  verdict  was  upon  the 
TAKING,  riz.  **  Whether  the  party  was  guilty  in  thcTAK- 
**  iwo?*'  and  thecourt  excuse  the  bailiff  for  his  inno- 
cent executing  his  writ.  The  case  of  Philips  v.  Thomp^ 
souj  in  li  Levinz,  192.  expressly  says,  "  that  this  resolu- 
**  tion  in  the  case  of  Bayley  and  Bunning  was  nnly  in  ex- 
"  cuse  (b)oi  the  ia/Zj^for  executing  the  writ." 


(a)  This  excuse  iB  nothing,  for  that  being  subject  to 
trover  is  much  the  same  in  its  effects. 

(b)  The  excuse  was  not  confined  to  its  being  an  excuse 
in  trespass  and  not  in  trover  ;  and  his  excuse  would  be  of 
no  use  to  him,  at  least  not  after  the  judgment  in  this 
case;  for  then  the  action  would  always  be  trover,  in  \vhich 
the  same  damages  would  be  recovered  precisely  as  if  it  wa» 
trespass,  except  the  attorney   sliould  blunder  and  bring 
the  wrong  action:  and  that  is  a  further  reason  against  the 
judgment,  as  it  induces  distinctions,  that  tend  only  to 
vexation;  but  the  true  reason   is,  that  the  sheriff  ought 
to  be  protected  in  paying  obedience  to  the  writ,  and  ought 
not  to  be  exposed  to  the  danger  of  being  injured  by  facts 
out  of  his  knowledge ;'  and  the  old  cases  were  so,  and  the 
money  in  the  sheriff's  hands  was  by  the  courts  declared  to 
he  in  cttstodia  /rg/s, for  which  none  could  give  a  discharge, 
but  he  who  was  a  party  to  the  record.  Cro.  Car.  166, 176. 
Therefore  the  assignees  or  the  creditors  under  the  commis- 
sion ought  to  move  the  court,  and  not  bring  an  action 
against  the  sheriff,  if  he  paid  the  money  into  court :  for 
that  at  all  events  to  be  his  indemnity,  and  so  ought  pay- 
ment to  the  plaintiff.  If  before  notice  of  the  property,  the  • 
effect  of  such  notice  ought  to  be  nothing  more  than  to 
oblige  them  to  pay  it  into  court:  and  thisjudgment  hath 
had  very  mischievous  effects,  not  only  against  sheriffs  and 
their  ollicers  ;  but  by  exciting  creditors  to  take  out  com- 
missions, and  bring  actions  founded  on  acts  of  bankruptcy, 
often  pretended  probably,  br*if  not  unknown  at  the  time 
of  the  execution,  and  which   would   hare  continued 
unluiown,  had  there  been  no  execution  \  for  the  reasoning 
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Sirfer/f»  does  not  seem  to  know  what  thecourtwasgoing      \7S6. 
wpon  ;  for  the  court  tied  it  up  to  the  taking  ;  whereas  he  cooper  v 
does  not  seem  to  distinguish  between  the  trover  and  the    chitty  ' 
trespass.     [F.  1  Siderf.  272.]  ^,jj 

The  case  of  Lechmere  v.  Thorowgood  is  best  reported    bLackis- 
inl  Show.l9.     And  this  report  (which  is  the  only  clear        ton." 
state  of  it  in  any  of  the  reportsjputs  it  fingly  upon  the  nnak-  t^  .  , 
ing   the  officers,    who  had  gcod  authority   and  took  the  jaw"!  Dun. 
goods  lazrfutli/, trespassers  by  relation.  405. 

Comherbach,  in  giving  the  judgment  of  the  Court,  (^  36  ] 
which  is  the  only  sensible  part  of  his  whole  report,(for  it 
18  plain  to  me,  that  he  did  not  understand  the  former  ar- 
gument on  the  former  day,  which  is  the  first  part  of  his 
report  of  thecase,)  agrees  v/'\ih Shower ;  andsays  that"  the 
Court  were  of  opinion  that  a  construction  should  not 
be  made,  to  make  the  officer  a  trespasser  hj  relation  :(a) 
for  the  takim  was  lavrfuU  ot  the  time. "  But  he  must  be 
mistaken  in  the  first  part  of  this  report:  for  Lord  Ch- 
Just.  Hoit  could  never  say  •*  That  the  property  of  the 
"goods  is  vested  by  the  delivery  of  the  fieri  focias ;  and 
**  the  extent  for  the  kine  afterwards  comes  too  late.**  No 
J/weprfort  of  an  execution  can  bar  the  crown.  This  mat- 
ter was  lately  fully  discussed  in  the  Court  of  Exchequer 
in  the  case  of  the  King  and  Cotton. 

As  to  the  case  of  Co/e  v.  Davies  ^  at,  reported  in 
1  La.  Raym.  72i.  "  That  wo  action  will  lie  a^cainst  the 
"sheriff^,  who,  of  ie*- the  bankruptcy,  seizes  and  sells  the 
**  goods,  under  ^Jierifacias  to  him  directed;*'  (which  is 
there  said  to   be  ruled   by  Lord  Ch.  Just.  IJolt  at  AVst 


in  this  case  goes  that  length,  and  hath  had  that  effect,  ac- 
cording to  the  maxim,  7/1  relatione  juris  semper  est  aquitas^ 
under  pretence  that  all  creditors  ought  to  be  paid  equally  : 
which  is  true  in  genera1,butnot  when  applied  agains^tsucji 
particular  creditors  as  have  used  due<Jllligence  and  been  at 
the  ex  pence  of  recovering  their  debts,  in  favour  of  others, 
who  are  allowed  by  this  fiction  to  defeat  the  legal  pro- 
ceeding, and  recover  upon  their  own  oaths  before  com- 
missioners, equally  with  those  who  have  taken  a  legal 
course,  and  ought  to  be  reimbursed  their  costs,  by  the 
others  who  have  acquiesced,  and  ought  to  do  equity,  if 
they  will  have  equity:  this  holds  wh^re  there  is  no  di- 
rect fraud  in  the  otheis,  which  no  one  can  doubt  fre- 
quently^s  the  case;  and  to  which  this  judgment  gives 
great  encouragement,  and  even  in  this  case  the  act  of 
bankruptcy  found  by  the  jury,  was  but  one  day  before 
the  execution  was  taken  out  and  the  goods  seized. 

{a)  See  4  Durn.  407.  and  ^de  412.  contra.  Qu.2  Black. 
1296.   Parker^  125.  and  4  Durn.  402. 


37  Michaelmas  Term,  30  Geo.  2- 

1756.      Prius,  in  Hil.  10  Will.  3.)Th€se  notes  were  taken  in  10  W. 

COOPER  V.  3.  when  Lord  Kat/mond  was  young, as  short  hints  for  his  own 

CHiTT  Y     t*^^  ••  but  they  are  too  incorrect  ana  inaccurate,  to  be  relied  on 

and        fl«  authorities.    The  note  states  four  general  resolutions 

BLACKis-  upon  evidence,  in  a  trial  at  Nisi  Prius\  but  does  not  state 

TON.       the  case  or  question  to  which  the  resolutions  were  applied: 

[5Duro.6i2.]  (though,  by  the , particularity  of  the  fourth  resolution,! 

conjecture  Mflf  to  have  been  most  immediately  adapted  to 

the  case  then  in  judgment.)     The   first  resolution   is  an 

obiter  reference  to  the  determination  in  Baylei/?LT\d  J8ii«- 

ning;  audit  might  not  be  at  all  material,  to  attend  to  the 

distinction  between  trovef  and  trespass.  Besides,  the  case 

there  put  is  of  a  sale  by  the  sheriff,  before  the  commission ; 

and  the  conversion  might  be  as  excusable  as  the  taking, 

because  he  obeyed  the  writ:  whereas  here,  the  goods  were 

not  sold  till  AFTER  both  commission  and  assignment     It 

is  a  loose  note  for  what  was  said  obiter :  it  manifestly  refers 

to  the  case  of  Bayley^nd  Banning;  but  is  no  authority 

applicable  to  the  present  case. 

There  are,  in  the  course  of  trade,  numberless  acts  of 
hdiukvupicy  in  fact  c«i/iiiii/^e(2,  where  no  commission  is  ever 
taken  out.  I'herefore  it  would  be  very  hard,  to  make  the 
sherift'a  trespasser  for  taking  the  goods  of  a  person 
who  might privatelif  and  secretly  have  committed  an  act  of 
bankruptcy,  and  perhaps  mvLtiy  years  before  too,  and  ou 
which  no  commission  might  ever  afterwards  issue;  and 
which  the  sheriff  could  not  possibly  know.  But  none  of 
these  reasons  hold,  to  justify  the  making  a  false  return,VLnd 
selling  the  goods,  after  a  commission  and  an  assignment, 
r  37  1  Arguments  hav^  been  urged  from  inconvenience,  if 
the  sheriff  should  be  made  liable,  because  he  is  c6* 
liged  to  sell,  {a) 

But  the    sheriff  may  take  an  indemnity  (b)  from  the 


(a)  The  court  cannot  command  the  sheriff  to  take  an 
issue  with  any   person.     21  H.T.  foLg.a.pLQ. 

(A)  Ld.  Raym.  278,  279.  Lutw.  08(),  687.— And  quafe 
whether  he,  (or,  which  is  the  same  his  bailiff,)  being  shewn 
the  goods  and  informed  by  the  plaintifi'  that  they  were 
the  defendant's,  could  have  refused  to  levy  thereon  the  ex- 
ecution :  it  seems  reasonable  if  there  wiy  a  doubt  about 
the  property  that  he  should  have  an  indemnity.  And 
quiBre,  if  the  plaintiff  would  not  give  it,  whether  he 
might  not  shew  it  for  cause  for  not  returning  the  writ  .> 
For  as  he  was  shewn  the  goods,  it  seems  he  could  not 
lawfully  return  «i///ci  6o«tf,  but  he  might  sue  out  a  writ 
deproprietateprobanda,and  take  an  inquisition  thereon  and 
act  accordingly ;  and  that  seems  to  be  the  proper  way  for 
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pkintiff,  in  case  there  be  a  doubt  concerning  the  pro-  1756* 
pertyof  the  goods.  Possibly,  this  Court  mieht  interfere,  cooper  v. 
if  the  sheriff  was  reasonably  doubtful  about  the  property  ; 
at  least,  they  would  have  given  him  time  to  make  his  re- 
turn: or  he  might  have  put  it  on  the  parties  concerned 
in  interest  to  litigate  their  right,  by  tiJing  a  bill  in 
Chancery  against  them,  to  oblige  them  to  interplead,  in 
order  to  aacertatn  to  whom  the  property  beiongeo.  Or  he 
might  o6£|ge  the  assignees  to  prove  the  act  of  bankrupt- 
cy, and  the  assignment. 

And  notwithstanding  what  has  been  urged  as  to  the 
hardships  that  sheriffs  will  be  under,  there  can  hardly  a 
case  exist  where  there  will  be  any  hardship  upon  the  she* 
riff,  where  the  taking  onJ  sale,  or  even  the  sale  only^  are 
SUBSEQUENT  to  the  asstgnmefit ;  but  in  the  present  case, 
the  sheriffs  knew  of  the  bankruptcy  before  titey  sold  the 
goods. 

Th€r«  a're  much  greater  hardships    upon  other  third 

£er8on8(a)  concerned  in  pecuniary  transactions  with 
ankrupts;  which  hardships  they  are  nevertheless  left  sub- 
ject to,  because  it  was  necessary  that  they  should  be  so,  in 
order  to  secure  the  end  and  intention  of  the  acts  relating 
to  bankrupts;  namely,thesecuringtheireffectsfor  theequal 
satisfaction  of  their  creditors. 

The  commission  and  assignment  are  both  notorious 
transactions;  so  that  a  sheriff  cannot  well  be  hurt  by  being 
left  liable  to  this  action:  whereas  there  would  be  danger, 
if  it  were  otherwise,  of  great  collusion  being  practised  by 
sheriffs,  on  these  occasions ;  which  might  be  encouraged 
by  a  contrary  resolution.  The  seizure  here  is  alter  the  act 
of  bankruptcy  committed,  and  therefore  after  the  property 
by  relation  is  vested  in  the  assignees:  but  that  was  innocent  f-Q„^  g^^i,  ^^ 
anderrifsaAZe;  and  the  sheriff  shall  not  be  liable  by  relation  12  Mod.  324.] 
as  a  WROfiG-doer.  The  gist  of /A;>  action  is  the  wrongful 
CONVERSION  bythesfl/c  ^nA  false  return^  long  fl/?er  the 
commission  and  assignment. 


him  to  avoid  the  dilemma  of  being  subject  to  an  action 
for  a  &lse  return  by  the  plaintiff,  in  case  he  should  re- 
turn nulla  bona,  and  the  goods  should  appear  to  be  the 
defendant's;  or  an  action  by  the  owner  of  the  goods,  in 
case  he  should  levy  them,  and  they  should  not  prove  to 
be  the  defendant's  goods. 

(a)  Though  voluntary  payments  are  not  protected,  yet 
payments  enforced  by  coercion  of  law  are  valid  against 
the  assignees  iu  case  any  commission  should  afterwards 
be  taken  out.  2  Dum.  479.  r/. 
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1756.  Therefore,  per  Cur.  unanimously.*  Thie  action  is  main- 

noBTKSoN  tainable,  in  Mi>  case,  against  the  defendants;  and  there 

V.  must  be  judgment  for  the  plaintiffs. 

ROBINSON.  Judgment  for  the  plaintiffs.ia) 

^         •'  Robinson  t;erst/&' Robinson. 

Devise  of  all  *    . 

real  eiute  (ex-       This  was  a  case  out  of  Chancery,  on  a  will,  (i) 

ceptibatAt  E  )  ' 

petuUy  ofhi7"  t\^  the  27th  of  J ul^  1123, George  Robinson,  of  Bochym, 
preMDtations  ^^  in  the  county  of  Corw a'a//, Esq,  duly  made  his  will, 
b?  ^lifc  a^'d  ^^'  ^^^^^  giving  his  wifeone  guinea, and  his  father-  in-law 
longer, 'prorid  a ^roat,  he  deviscd  as  follows:—"  I  bequeath  all  my  real 
ed  he  uke  the  **  estate  (excepting  my  estate  in  the  parish  of  Endellyvn^ 

t^taiol^  wid     *^  *^^^  '^^^  ^^^^^^^'y  ^^d  ^^^  "^y  presentations  in  the  said 

live  at  his        "  countv],  lo  Lancelot  Hicks,  of  Plymouth,  in   the  county 

houseitB.jand  **  of  Devon,  gentleman,  for  and  during  the  term  of  his 

afte  hisde-^^  f«  natural  life,  AMD  NO  longer;  provided  (c)  that  he  al- 

soii  ashe*ihau"  ter  his  name,  and  take  that  of  Robinson,  and  live  at  my 

hav^ lawfully     "  house  of  Buchi/m;  and  after  his  decease,  to  such  son  as 

tokin^ule        "  '^^  ^^^^^  have,  lawfully  to  be  begotten,  taking  the  name 

Bamt' of  R.,  and  foi  default  of  such  issue,  then  to  W.  R.    in  fee  ;   is,  an  estate  in  tail'male 

IB  L.    H.     (he  nnd  the  heirs  of  his  body  taking  the  name  of  R  )  in  ordei  to  effectuate  the 

general  iotentof  the  testator,  notwithstanding  the  express  estate  devised  to  L.  H.  for  life  and 

DO  longer. 

[S.  Q.  17  vol.  of  Cas.  in  Dom.  Proc.  p.  139.  3  A«k.7G6.    2  \>s.  225.    231.  Q51  Cases  in  the 

fima   of    Lord  Talbot,  262.    Connyns,    2S9.    Viner,  Devise   Y.   (a)  p.   233,134.   1   Atk. 

432.lB0s.2n.] 


(a)  This  judgment  is  against  a  former  solemn  determina- 
tion in  1  Lev.  173,  and  is  in  other  respects  new ;  and  many 
suits  have  followed   therefrom.  See  Doug.  244. 

(b)  This  case  has  been  often  recognized,  and  very 

strongly   in   1  East.  "235.  2  Wils.  324 ;  see  also    5  Durn. 

303,  323.    6  Durn.  513.  8  Durn.  7.  7  Durn.  533.     2  f'es. 

jun.  70S.    4  Durn.  87,  ac.   3  East.  550.   5  East.  202,  551. 

1  East, 13b.  2  Brown, 513.  4  Fez.  304.  Dowg.  4 15.  4  Durn. 
49.  'I  Bos.  andPul.  489.  3  Brown,  414.  1  Brown,  249. 
3  Burr.\  ()33.  S.  C.  alsocited  in  the  appellant's  second  reason 
in  his  printed  case,  C^e/p/Tk/zi,  lessee  oi  Oliver,  and  others  v. 
Brown  and  others,  Feb.  1767,  in  Dom.  Proc.  2  Wits.  88. 
322.  See  also  3  Bvsan.  623.  The  principle  is  this,  that 
where  there  are  tuo  intents,  one  general,  and  the  other 
particular,  if  both  cannot  take  effect,  the  general  intent 
shall  prevail.  fVilmot,  272. 

(c)Lucas  402,  10  MS.  344.  Fin.  Devise,  p.  233.  3  Burr. 
1574, 1580,  1633.  1  Fent.  231.  non  aliter.  See  also  1  Vent. 
232.  2  Harg.  Jrg.  311. 

Qu.  Etvide  S  Fin.  ISA.  Ambler  355. 3,  And  as  to  general 
and  particular  intents,  see  Park,  3h  and  2  Fez.  195. 
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•'  ofRolntison:  and  for  defaultof  such  issue,  (a)then  I  be-      1756. 
"  queath  the  same  to  my  cousin  [the  defendant]  William  robinson 
*'  Robinson^  rector  of  Landewedneck^  and  bis  heirs  for         v« 

ever.   \b]  robimson. 

Item.  My  will  and  desire  is,  that  he  [meaning  Wil- 
Ham  R.  rector  o( Landctcedtieclc]  have  liberty  to  present 
whom  he  pleases  to  any  vacancy  that  shall  happen  in 
any  of  my  presentations,  during  his  life ;  and  in  case  any 
of  his  children  shall  take  or  be  designed  for  holy  orders, 
"  then  it  is  my  desire  that  in  case  of  any  vacancy  in  either 
"  of  my  presentations,  that  bonds  of  resignation  be  taken, 
"  to  such  child  or  children,  if  the  vacancy  happen  before 
•*  he  or  they  attain  such  orders:  and  after  the  same  shall 
"  be  disposed  of  as  aforesaid,  then  I  give  the  perpctu  xty 
•'  of  the  said  presentations,  to  the  said  Mr.  Laruielot  Hicka^ 
"  in  the  same  manner^  and  to  the  same  uses  as  I  have  given 
"  my  estate." 

And  after  bequeathing  some  legacies,  he  gave  all  the 
rest  of  his  goods  and  chattels  together  with  his  estate  at 
Fjitdellyon,  to  his  said  kinsman  William  Robinson,  and  made 
him  sole  executor. 

This  William  Robinson  was  heir  at  law  to  the  tes« 
tator. 

On  the  30th  September  17^5,  the  testator  died  with- 
out issue;  leaving  the  said  William  Robinson  his  heir  at 
law. 

La/icWol  iF/fcAf  was  then  living,  and  took  the  name  of 
Robinson ;  2Lud  after  the  testator's  death   had  two  sons; 
George,  his  eldest;  and  the  plaintiff  Edmund  (both  of  r     gg      -i 
them  born  after  the  testator*s  death.)  Lancelot  Hicks  en-  L  J 

tered  upon  the  estate,  and  lived  at  the  testator's  house 
at  Bochym  :  and  his  eldest  son  George  was  called  by  the 
name  of  Ko^mioAt,  and  dibd  in  March  1738,  an  infant; 
in  the  life-tin^  of  the  said  Lancelot  Hicks,  his  father, 
and  of  the  plaintiff,  his  younger  brother. 

Lancelot  Hicks,  alias  Robinson,  died  in  July  1745,  leav-  fSeea  Vtrn. 
ing  the  ]}W\ni\S  Edmund  Hicks,  alias  Robinson,  his  only  **^] 
suRViTiNGSon,  an  infant ;  who  brought  his  bill  in  chan- 
cery to  have  a  conveyance. 
Short  state  of  the  case.— The  title  of  the  plaintiff  ap- 


(a)  Blackstone,  when  of  counsel,  said  the  determination 
inthis  case  went  clearly  upon  the  words  default  of  such 
issue,  which  overpowered  the  words  and  no  longer,  in 
the  devise  to  Lancelot  Hicks,  1  Black.  305.;  but  qu.? 
as  observed,  jw^f.  47.  if  one  son  only  could  take,  it  does 
not  follow  of  course,  that  the  words,  and  for  default  of 
such  issue,  are  restrained  to  such  one  son  only. 

lb)  No  differeace  between  ibis  and  3  LetK  442. 

2 
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1756.      pears  to  bcBtated  thus — That  Lancelot  Hicks  took  the 

ROBINSON  ^^^  and  complied  with  the  condition ;  and  then  had 

y^  two  sons  born  ;  the  eldest  son  died  an  infant,  in  his  lift' 

ROBINSON.  ^'^^*    Then   Lancelot    himself  died;  on   whose    death 

William  Robinson  claims  the  estate;  the^n^  devise  "  to 

"the  hon  of  the  body  ofLancelot^**  being  already  satisfi  ed 

by  the  birth  and  death  o{  George    Lancelot's  eldest 

son,  as  the  claimant  supposes. 

Question.  **  Whether  as y,  and  what  estate  or  interest 
is  vested  in  the  plaintiff  £!</mKii(2  Robinson^ihe  infant, 
( Lancelot's  second  son,)  by  virtue  of  the  said  will  ?" 
This  case  was  thrice  argued:    1st,  in  P.  26  G.  2.  on 
I5ih  May  17oi,by  Mr.  Pratt  for  the  plaintiff,  and  Mr. 
YorkefoT  the  defendant;  again,   in  P. 29  G.  2.  on   I4th 
Mat^  1756,  by  Mr.  Norton  for  the  plaintiff,  and  Sir  Antony 
Jbdy  for  the  defendant;  and  lastly,  in  M.  30  G.  2.  on  23d 
"November  1756,  by  Sir  Richard  Lloyd  for  the  plaintiff,  and 
Mr.  Perrot  for  the  defendant. 
Arfiimtnt  for        For  the  plaintiff  (E(2mii7i^  Robinson)  it  was  urged  that 
thtpiuntiff.      the  testator  certainly  meant  to  give  an  estate-tail  to  Mr. 
Jjancelot Hicks  ^uA,all  his  issue:  and  the  intention 
shall  prevail  where  it  may.     Ow.  29.   Co5f w's  case.     Cro. 
Jac,  448.  King  v.  RumbalLDoc  ex  dimiss.  Barnard  v.  Rrp- 
sonf  Tr.  28  G.  2.  JB.  R.  That  the  estate  to  Lancelot  Hicks 
VfBiB  intended  to  bean  estate  tail  ;  but,  at  least,   here  is 
either  an  estate  in  fee,  or  for  /i/e,  in  his  son,  the  plaintiff. 

As  to  the  condition,  **  to  take  the  name  of  Robinson^'* 
the  estate  inu9t/irst  vest,  before  the  condition  can  be 
performed. 

This  is  a  condition  subsequepU :  as  appear  by  Plowd, 

23.  Colthirst  v.  BeiusIUn:  and  therefore  has  nothing  to  do 

with  the  vesting  of  the  estate.     Cases  in  Chancery  in  Lord 

Talbot's  time,  166.     Sir  John  Robinson  v.  Comyns.  **  No 

*'  particular  technical  words  are  requisite  to  make  either 

*'  precedent  or  subsequent  condition.*'    And  it  was  hoi- 

[     4©      ]  den  by  the  Lord  Chancellor,  in  the  case  of  Trafford  ^  Ux 

V.  Sir  Ralph  Ashton  6s  a/*,  2  Vern.  661.  that  this  clause 

in  a  will,"  taking  on  him  the  name  and  arms  of  Favasor,'* 

was  a  coxid'ition  subsequent 9  to  defeat  the  estate ;  and  not 

preeedent.    Therefore  they  should  lay  this  condition  out 

of  the  case. 

And  then  the  simple  limitation  will  stand  thus:  it  will 
be  to  Loncf/o^  f/tcA:5  for  life  ;  remainder  to  such  son  as 
he  shall  have,  lawfully ^Sfc.  ;  remainder  (for  default  of  tucA 
issue)  to  the  testator's  cousin  William  Robinson  in  fee. 
This  is  the  simple  limitation,  putting  the  condition  subse- 
quent out  of  the  case. 
First  point.  And  this  is  intended  to  be  an  scstate  tail  in   Lancelot 

Hicks. 
It  may  be  objected,  that  this  qannot  be  an  estate  tail  in 
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Lancelot^  because  here  are  no  words  of  limitation  ;  for  that      1756. 
the  word  "son"  is  a  word  oi  purchase  not  of  limitation, ^ytti  aoBiNSoir 
if  it  was  in  the  plural ;  and  that  here  "  son"  is  in  the  sin-         y^ 

?ular  number,  (*•  and  to  such  son  as  he  shall  have  law-  robiksow- 
uUy  begotten  ;")  which,  it  may  be  urged,  cannot  be  con- 
sidered  otherwise  than  as  a  word  of  purchase. 

Another  objection  may  be  raised,  because  it  is  limited 
to  Lancelot  Hicks  himself  for  hislife^  **  and  vo  longer:** 
and  therefore  it  may  be  urged  that  the  court  cannot  raise 
an  estate  tail  by  implication^  contrary  to  these  negative 
words. 

But  1st,  the  word  "  son**  must  here  be  taken  as  a  word 
of  limitation:  because  otherwise  it  would  not  be 
agreeable  to  the  testator's  manifest  intention,  "  that  the 
"  issue  of  such  son  should  have  it  afterwards,  and  that  ^lY- 
"  Ham  Robinson  should  not  take,  till  the  issue  of  Lancelot 
*•  MiVA;«  should  ben// of  them  extinct.** 

The  change  of  name  shews  that  the  intention  of  the  tes- 
tator extended  to  the  frAo/fyiim%  of  the  Hicks* s.  So  do 
the  words  "  lawfully  to  be  begotten  :**  which  words  pro- 
perly belong  to  estates  tail.    So, . "  for  default  of  such 


"  issue. 


The  words  will  bear  this  construction.  They  are, 
••  To  sucAson  as  he  shall  have,  lawfully  to  be  begotten  V' 
t.  e.  lawfully  issuing  from  his  body. 

**  Son**  is  here  nomen  collectivum.  King  v.  Melling 
is  in  point ;  (a)  and  so  is  Bi(fielJ*s  case  there  cited  (1  Pentr. 
231.)  and  many  other  cases  there  cited,  [b) 

So  that  William  Robinson  was  not  to  have  it,  till 
Lancelot  /firA:5  should  be  dead  without  any  issue,  (o) 

^dly.  As  to  the  words  **  for  life,  and  no  longer  :**  there  f     4 1      1 
had  been  no  difficulty  or  impediment,  if  the  latter  words 
"  and  no  longer"  had  not  been  added.     1  Ld.  Raym.  203. 
Luddington  v.  Kime.    1  Peere   Wms.  605.  Blackbom  v. 
Hewer  Edgely.  9  Co.  127.  6.  Sunday* sc&se. 

Andyet  they  have  really  no  force  at  all  in  them,  be- 
yond the  former  words  :  they  are  certainly  tautologous, 
and  have  no  additional  eflect  An  estate  for  life  was 
given  by  the  former  words :  and  such  an  estate  can  last 
no  longer  than  that  life  lasts. 


(a)  Not  so  exactly ;  but  very  like  in  1  Fent.  233. 

{b)  It  appears  that  this  case  of  King  \,  Melling  vfBs 
much  relied  on  in  the  argument  of  this  case;  but  Ld. 
Raym.  2  Str,  804.  in  delivering  the  opinion  of  the 
court,  said,  that  case  appears  to  have  been  ruled  with 
mat  difficulty ;  and  Hale  himself  was  of  two  opinions^ 
but  that  it  must  now  be  taken  to  be  law. 

(c)  It  should  be ''  son." 


42  Michaelmas  Term,  30  Geo.  2. 

1756.  In  Archers  case,  1  Rep.Qd,  6.  it  was  ruled  £o  be  anes- 

ROBXMSON   ^^^^  for  life  in  Robert  J rcher  i  because  it  was  an   express 
.  y^  estate  for  life,  devised  to  him.     But  tautology  does  not 

ROBINSON.  ^^^^  it  MORE  expre$s. 

♦Note-  thi  ^  ^^'  ■^*^'  *  ^^^*  ^^  in  point,  contrary  to  what  my 

case  Is  cited 'in  Lbrd  Ch.  J.  Hale\s  reported  in  1  Ventris  5,31.  in  the  case 
1  Ventr.ssi.  as  of  Ki)ig  V.  MclUng^  to  have  said.  He  there  cites  from 
J'^^'^J^o^'®^^- llo//e  839.  (as  that  report  says)  the  case  of  a  devise**  to 
misuke  of  the  "  ^^e  testator's  eldest  son  for  life,  ^  non  aliter  ;**  (for  so, 
page  J  for  it  ig  Bays  he,  were  the  words,  though  not  printed  in  the  book ;) 
mUy  in  1  Ro.  «  and  after  his  decease,  to  the  sons  of  his  body."  This, 
Estate*.  *         ®^ys  '"y  Ld.  Ch.  J.  /ffl/e,  was  but  an  estate   for  life,  by 

letter  P.  page     VeoSOn  of  the  words  "  NON  ALITER." 

S37.  pi.  13,.         Byt  the  true  reason  of  the  determination  of  that   case 
«12.  pL  13.J     ^  Rollers  Abridgement^  appears  from  what  Leviiiz  says  in 
bis  own  argument  oi  King  v.   Melling.     [^F,  2  Lev.  oS, 
59.  ]  For  Coleman,  who  argued  "  that  Bernard  took   only 
"for  life,"  had  cited  that  case  from  Rolte  as  an  authority 
on  his  side.     LevinZj  contra^  argued  that  Bernard  took  an 
estate  tail.  And  in  answering  the  cases  cited  against  him, 
he  says  ,  "  And  as  to  the  case  1  RoL  it  there  appeared, 
**  the  devisor's  intent  was,  that  the  father  should  be  only 
"  tenant  for  life,  the  estate  tail  to  the  son  :  for  that  the 
**  clause  to  restrain  alienation   is  added  only  to  the  estate 
**  ofthesow."So  that  if  this  was  not  a  mistake  of  the  repor- 
ter, it  is,  at  the  most,  but  an  extrajudicial  opinion  of  a 
single  judge,  and  not  the  point  of  the  case  then  under 
consideration.     Therefore  that  could  not  be  the  principle 
of  law  upon  which  that  case  was  determined:    it  must 
have  been  a  regard  to  the  intention  of  the  testator ;  and 
the  particular  words  must  have  been  considered  as  a  key 
to  that  intention.     And  the  same  observation  will  hold 
with  regard  to  the  cases  of  Loddington  v.  Kime,  Backhouse 
v.  fVellSf  Lomaxv,  Homeden^Plunket  v.  jHo/me5,and  Shaw 
V.  Weigh  ;  and  will  serve  to  reconcile  them. 

The  true  rule  is,  that  where  the  issue  cannot  take  an 

estate  tail,  without  taking  it  through  the  father,  the  father 

[     42     3  shall  have  ao  estate  tail :  otherwise  not.     Archer's  case, 

1  Rep.  66,  Where  the  estate  is  given  over.     Cro.  Eliz. 

313.  Clerk  v.  Day.     1  Ro.  Abr.  139.  letter  IJ.pl.  4.  S.  C. 

Backhouse  y.  Wells^  in  Equity  Cases  Abr.  184.  pi  27.  in 
Trin.  11  Ann.  B.  -R.  "devise  to  J.  B.  for  his  life  only, 
"  without  impeachment  of  waste."  J.  B.  was  not  meant 
to  be  tenant  in  tail.  [See  Fortescue*s  Reports  133.  and 
XwcGS  1S1.S.C.] 

Langley  v.  Baldwin  is^  in  Eauity  Cases  Abr.  185.  pi.  29. 
said  to  have  been  certified  to  be  an  estate  for  life  only,  (a) 

(a)  It  is  not  so  said  in  either  ofHilFs  editions,  which  are 
the  3d  and  4th  pf  Eq.  C.  Ab.  but  on  the  contrary  it  is  said 
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But  this  is  a  mistake  :  for  it  was  certified  [aiid  so  it  ap-       I756. 
pears,  as  Lord  Aftf/js/FeW  said,  by  the  register's  book,]  to   robinson 
bean  estate  tail.  ^ 

However,  the  principle  of  that  determination  was,  to  robinson. 
pursue  the  testator's  intention  :  which  was"  that  it  should 
"  go  to  all  the  children  of  his  grandson." 

Loddingfon  v.  Kitne^  3  lev.  432.  1  Id.  Raym.  203. 
was  an  estate  devised  to  theisswc  of  the  issue  male.  So 
no  violence  done  to  the  intention,  by  construing  Wie  first 
esint*  to  bean  estate  for  lite. 

Slars  V.  JVeiirh,  P.  1  G.  2.  B.  R.  reversed  in  Dom'  Proc: 
and  (It  te:  mined  to  be  an  estate  tail.  [See  Modern  Cases  in 
LazLfind  E(riilf/y  2.^2,  389.  Fitz-GibbonSyl.  and  Parliament 
Cates  o-  ,^pri/  1 7*20,  and  Fortescue's  Reports^  58.] 

Be  ttie  circumstances  as  they  may,  yet  the  testator  C^  *•■*»  ^^'3 
plainly  means,  not  merely  an  estate  for  life  to  Lancelot 
Hicks;  but  he  also  means  to  give  an  estate  tail  to  the  Hicks 
FAMILY.  Therefore  let  the  intention  of  a  life-estate  be 
ever  so  strong,  yet  the  court  will  construe  his  plain  and 
clear  intention  for  the  benefit  of  the  tamily,  to  prevail. 

2dly,  But  if  it  be  not  construed  an  estate    tail,  but  Second  point. 
"ton'  be  considered  as  a  word  of  purchase ;  then  these  ques- 
tions will  arise  ;  1st, Who  shall  be  the  taker?  2dly,  At 

WHAT    TIME?    3dly,  What  ESTATE? 

1st,  The  present  case  was  indeed  uncertain  at  the  crea* 
tion :  though  rendered  certain,  by  the  event.  And  per- 
haps it  was  not  a  rested  remainder;  from  the  uncertainty 
who  should  take. 

2dly,  But  supposing  it  to  be  a  contingent  remainder,  yet 
the  original  uncertainty   was  removed  within  sufficient 
time.  The  limitation  over  seems  to  confine  it  to  the  time    r   4.3    "{ 
of  the  father's  death:  and  Men  the  plaintifi'  Edmund  was    ^  ^ 

the  ONJCY  son.     And  the  continsjent  remainder  vests  time 
enough,  if  it  vest  then, 

3dly,  It  is  a  devise  of  all  his  real  estate,  except  that  at 
Endellyon  ;  which  alone  will  pass  the  fee-s»iiiple.  6  Mod. 
109.  Countess  of  Bridgwater  \.  Duke  of  Bolton.  1  Salk.* 
236.  S.  C.  Scott  V.  Alberry.  Comyns  337,  340.  Ibhetson 
v.  Beckwith,  reported  by  Mr.  Forrester,  in  his  Cases  in 
Equiti/,pa.  157- 

And  the  exception  shews  that  he  did  not  mean  the  rest 
to  go  to  his  heir  at  law. 

The  testator  plainly  meant  it  to  bea/ee:  he  would  never 


to  have  been  certified,  and  also  decreed  an  estate-tail ;  and 
there  is  a  reason  added  there  (as  said  by  Lord  Raj/mond, 
C.J.)  because  the  devise  was  not  to  all  the  sons,  but 
only  to  the  sixth  son,  and  then  a  devise  over  if  the  father 
should  die  without  issue  male; 
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17^6.       oblige  the  devisee  to  part  with  his  family  name,  and 
ROBINSON  ^^^^  ^^^  name^  only  for  an  estate  for  life. 

y^  Then  he  gives  the  perpetuity  of  all  presentations  in  the 

BOBiMSON.  *^'^^  manner  as  he  had  given  his  estate :  which  must 
mean  a  perpetuity  in  6o/A  ;  and  consequently  proves 
him  to  Imvemeant  a  fee  in  tt^e  land. 

And  the  limitation  over  proves  the  same,  viz.  **  That 
"  William  Robinson  yf^s  never  to  take,  but  on  L,  Hicks' s 
"  dicing  WITHOUT  is8UE."{<f )  Howcver,  if  this  was  not  a 
devise  of  a  fee,  it  must  then  be  an  estate  tait.  I  Fcntr.  225. 
70  232.  Kingv.  Melling,  Moore,  397 >pL  15.  1  Anderson, 
43.  No.  110.  S.  C.  Bendloe,  30.  pL  1-24.  S.  C. 

But  it  is  at  least  an  estateybr  life:  otherwise,  all  this 

part  of  the  will  must  be  r^ected. 

ArjpineBt  for        The  counsel  for  the  defendant  William  Robinson  made 

the  defendant,   two  questions — First,  what  estate  is  devised  to   Lancelot 

HickSj  the  father  of  the  plaintiff ;  viz.  Whether  for   life, 

or  in  tail  9 

Secondly,  If  for  life  ;  then  whether  the  contingent  re- 
mainder is  to  test  UPON  the  birth  of  a  son,  during  the  life 
of  Lancelot  Hicks  the  father;  (which,  if  it  be  so,  has  been 
satisfied  by  the  birth  of  George  Hicks  the  son  ;)  or  whether 
it  vested  on  the  death  of  the  father,  in  his  then  eldest 
son  ?  (which  then  eldest  son  is  the  now  plaintiff.) 
They  laid  out  of  the  case — 

1st,  The  words  of  condition  annexed  to  the  estate    of 
the  father;  conceding  that  they  were  conditions  subse- 
quent,  to  defeat  the  estate,  and  not  precedent,  to  hinder 
it  from  vesting. 
r    44    1        2dly,Thesow'5  taking  the  name :  for  they  allowed  that 
the  construction  of  the  words,  ct5  to  the  son,  must  be  the 
same  as  of  those  relating  to  ihefather. 
But  they  considered  as  material — 
ist^nestioo.         1st,  Whether  the  estate  to  Lfl/icefo^  /fit As  be  an  estate 
for  life  or  in  tail  9  Which  they  subdivided  into  two  other 
questions;  vjz. 
[«Brown,573.]      First,  **  Whether  the  Court  can   ruise^n  estate  tail 


(a)  The  words  are,  "  and  for  default  of  such  issue;"  and 
therefore  there  is  no  ground  in  reason  or  authority  to 
raise  a  larger  estate  by  implication  in  L,  H.  than  was 
before  expressly  and  in  negative  terms  devised  to  him  : 
the  word  such  refers  to  the  precedent  devise  to  the  son  ; 
and  the  words  for  default  of  such  issue,  are  used  only  to 
connect  the  subsequent  devises  with  those  that  are  pre- 
cedent ;  and  for  authorities  hereon,  see  Forrest.  262, 
267.  1  Bulst.  163.  1  Wms.  605.  So  that  this  case  though 
adjudged  in  B.  R.  and  ^(Firmed  in  Dom.  Proc.  seems  not 
Consistent  with  former  cases. 
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If 


6y  IMPLICATION,  a/  fl/Z,  in  /Ats  case;  this  being  an       1756. 
EXPRESS  estate  for  life,  and  even  confirmed  by  negU'  hobinson 
tive  words  ?"  ^ 

Secondly,  "  Whether  the  Court  can  raise  an  estate  tail  robinsox. 
"  by  implication^  upon  either  of  these   expressions:  viz. 
•*  After  his  decease,  to  such  son  as  he  shall  have;"  or,  * 

"  and  for  default  of  such  issue  ?'* 

First— In  the  case  of  If  iwg  v.  Melling^  Lord  Ch.  Just. 
Hale  was  the  first  great  judge  who  put  the  cases  toge- 
ther to  raise  an  estate  tail  bi/  implication*  But  succeeding 
judcfes  differed  from  him  :  and  in  the  case  of  Luddington 
V,  Kime,  in  1  Ld  Raym.  204.  Mr,  Just,  Powell  argued 
against  Lord  Hales  opinion ;  Ch.  Just.  Trelry  agreeing 
with  Lord  Ch.  Just.  Hale, 

In  I  Peere  Wms,  605.  Blackborn  v.  Hewer  Edgeli/,  et 
e  contra y  Lord  Chancellor  Parker  explodes  that  opinion, 
that  words  of  implication  should  ?/o/  turn  an  express 
estate  for  life  into  an  estate  tail :"  and  says  "  That 
**  a  devise  to  J.  for  life;  and  after  his  death  with- 
**  out  issue;  then  to  J5.,  oi// give  an  estate  tail  to  ^."  Yet 
this  construction  would  be  directly  contrary  to  the  words 
of  the  testator.  1 

But  the  present  case  is  within  Lord  Ch.  Just  Hale^s 
distinctions.  He  says  that  **  now  aliter"  is  sufficient  to 
make  it  an  estate  for  life  only;  viz.  where  the  devise  is, 
"  to  ^.for  life,  S^  nan  aliterJ*     1  Ventr.  231. 

In  Backhouse  v.  Wells j  Fortescue  differs  from  Lord  Ray* 
mond  in  the  account  of  it;  and  lays  stress  upon  the  word 
"  ow/y,"  as  being  explanatory  and  restrictive  in  a  doubtful 
case,  [See  Backhouse  v.  Wells  reported  by  Lucas^  fo.  ISl. 
and  Fort(%cue  181.  and  cited  in  2  Ld.  Kaym.  1439,  40.] 
And  in  Bagshaw  v.  Spencer,  Lord  Chancellor  said  it  was 
determined  upon  the  word"  07//y,'*  in  that  case  of  Back- 
house v. Wells. 

In  Bamjieldv.  Popham,  1  Peere  Wms.  54,  55.  Lord  Ch.  [  45  ^ 
Just.  Trevor  reasons  against  Lord  Ch.  Just.  Hale.  So  also 
does  Mr.  Just.  Pozcell,  in  the  same  case,  fo.  57.  And 
surely  nothing  can  be  stronger  than  express  words,  tvith 
NEGATIVE  owes  ADDED  to  them.  And  they  shall  not  be 
rejected ;  according  to  2  Bulstr.  \76.  Mirritlv.  Nicholls^ 
and  2  Peere  Wms, '282.     Barker  v.  Giles.  Plowden^b'ZS. 

In  the  case  of  Humphry  v.  Taylor,  5th  February  1752, 
the  Court  of  Chancery  held  resulting  trusts  to  be  rebutted 
by  negative  words. 

Goodtitle  ex  dimiss.  Cross  v.  Wadhold,  Mich.  19  G.  2.  C. 
jB.  was  a  devise  to  the  testator's  eldest  son,  oNLY/or/i/Jr, 
and  in  the  case  of  failure  of  issue,  Src.  it  shall  descend  and 
come  to  his  (the  testator's)  n^ale  children,  S^c.  And  they 
held  this  to  be  an  estate  for  life  only  ;  because,  being 
expressed  to  be  given  for  life  only,  with  n^ativt  wor49*it 
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1756.      ^^^W  not  be  enlarged  hy  implication :  and  Lord  Hale  sopi* 
ROBINSON  "'^^>  ^^  the  case  of  Ki/tg  v.  Melting,  and  the  determina- 
^         '  tion  in  Backhouse  v.  WW/s,    were  there  relied  on  by  the 
HOBiNsoN   Court  of  Common  Pleas. 

2d  subdivision  of  the   first    point,  viz.  Whether  the 
Court  can  raise  an  estate  tail  by  implication,  upon  either 
of  these  expressions^  viz.  **  After  his  decease,  to  such  son 
"  as  he  shall  have,"  or,  "  and  for  default  ofsuch  issue?" 
And  they  argued  that  they  could  not.  For, 
First  the  word  **  son''  must  be  taken  as  a  word' of  pur- 
chase:" and  from  and  after  his  decease,  to  such  sow  as 
"  he  shall  have,  lawfully  to  be  begotten."  "  Son'*  is  here  a 
w^ord  of/?i/rcAtf5c;  whether  it  be  taken  singularly  or  col- 
lectively. 

//one  son  ONLY  be  meant,  then  the  words  **  for  de- 
**  fault  of  5f/cA  issue"  refer  to  such  sow,  taking  an  estate 
for  life.  And  the  word  ''son"  is  singular ;  not  collective, 
here.  He  might  have  used  the  terms  "  heir,"  "  heir  male," 
«^c.  1  Ventr,  230.  Burleys  case,  there  cited ;  where  the 
remainder  is  limited  to  the  next  heir  male.  Miller  v.  Se- 
grave  J  M.  10  G.  1.  JB.  U.  cited  in  Robinson's  Treatise  of 
Gavelkind^  96.  The  remainder  was  **  to  the  next  heir 
**  male :"  (which  case  was  cited  to  shew  the  construction 
of  the  word  "  heir"  in  the  singular  number.) 

In  Trollop  v.  Trollop,  in  C.  B,  (F.  Robinson  on  Gavel- 
kind, 96.)  JSyreargued  against  the  opinion  of  Lord  Coke  in 
the  easeof  C/erA  v.  Day,  Moore,  593.  (the  best  report  of 
that  case.) 
r     46     1       They  cited  2  Fiew/r.  311.  Burchrtv.  Durdant,  only  to 
•*  shew   that  no  application  can  be  made  of  those  cases  to 
the  present. 

2d   branch    of   this   2d  subdivision,    viz.   as    to  the 
word  •*  issue." 

This  word,  taken  technically,  is  indeed  a  word  of  pur- 
chase. 

King  V.  Mellins  was  the  first  case  where  it  was  holden  to 
operate  as  a  word  oi  limitation  in  a  will. 

The  word  "  children"  is  less  operative  than  the  word 
*' iisue."     Each  of  these  is  a  nomen  collectivum :  but  "son" 
is  designatio  persona ;  unless  other  words  explain  it.   1  Ro. 
Abr.  837.  letter  P.  pi.  12, 13. 
[Hut  41.]  As  to  Byfield's  case,  mentioned  only  in  Lord  Ch.  Just. 

//a/e*5  argument  in  1  Fewfr.  231.  and  in  no  other  book — 
It  comes  the  nearest  to  the  present  case,  of  any  other  cited 
on  the  part  of  the  plaintiff*.  The  word  **son"  was  there  hol- 
den to  be  nomen  collectivum.  But  there  was  no  express 
devise  to  the  son :  it  is  a  devise  to  A. : "  and  if  he  dies,  not 
**  having  a  son,  then  to  remain,  6fc."  Whereas  here  the 
words  are,  **to  such  son  as  he  shall  baYe,  lawfully  issuing 
from  bi»  body.*' 
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Bat  if  "  son"  be  taken  as  a  word  ofpurchase — it  is  asked       1756, 
WHAT  son  is  meant?  And  nhat estate ?  robijimv 

Answer.    It  can   mean  but  one  son:    The  sons  of.       y,  , 
Lancelot  Hicks  could  not  all  take  as  tenants  in  tail,  or  as  ROBivaoir. 
joint-tenants.     In  the  case  of  Luddingtony,  Kime,  I  L(L 
Rai/m.  20d.     Lord  Ch.  Just.  Treby  is  very  express  on  this 
head,  *^  that  if  it  had  been  the   word  son,  it  had  been 
*•  without  controversy.'* 

2  Leon.  35.  Leonard  Lovelace*s  case,  [Cro.  Eliz.  40. 
S.  C.  Savile,  75-  S.  C.l  and  Moore^  371.  S.  C.  cited,  is  very 
strong  to  the  same  etfect  Devise  to  A.  and  to  his  eldest 
issuc'  male  de  corpore  suo  exeunt i ;  (or  **  seniori  exitui  mas* 
*•  culo  suOf*  according  to  Moure :)  it  is  only  an  estate  for 
life  in  A.  renr.ainder  to  his  eldest  son,  &c.  for  life. 

In  Cane  :  In  anotlier  part  of  this  very  (present)  case, 
on  this  very  will,  17th  Jpril  1733,  Sir  Joseph  Jekyil  held 
Lancelot  Hicks  to  be  entitled  to  an  estate  for  hie ;  re-* 
mainder  to  his  eldest  (and  but  one)  son  for  life;  remain- 
der to  William  Robinson^  the  devisee  over.  This  cause 
was  between  the  widow  of  the  devisor,  and  Lancelot^ 
the  first  devisee.  And  the  deecfs  were  brought  into  court:  f  47  1 
whereas  they  must  have  been  delivered  to  Lancelot^  if 
he  had  been  tenant  in  tail.  In  1734,  Lord  Talbot^  on  a  re- 
hearing, was  of  the  same  opinion.  And  we  cite  it  for 
their  opinions  only :  we  do  not  say  that  the  present  plain- 
tiff  is  bound  by  this  decree. 

Then  if  ove  sen  only  could  take,  it  follows,  of  course, 
tliat  the  words  *•  and  for  default  of  sitch  issue^*  are  rc- 
strained  to  such  one  son  only. 

And  as  to  the  estate,  it  is  only  an  estate  for  ///e,  in  that 
one  son  :    for  here  are  no  uords  of  limitation^  at  all. 

As  to  the  arguments  drawn  from  the  advowsonsy  and  the 
oblig:,tion  to  take  the  name  of  the  testator. — The  ad-* 
lojcsoNS  are  given  for  the  benelit  of  any  of  Lancelot's  cJiil- 
dren  that  should  go  into  orders :  and  tlien  the  testator 
gives  the  perpetuity  of  them  to  Lancelot  Hicks  for  his  life; 
and  afterwards,  to  suchson^is  he  shall  have  lawfully  issu- 
ing from  his  body.  Now  it  can  never  be  supposed  that  the 
testator  meant  to  give  Lancelot  a  fee  in  the  land ;  because 
he  gives  him  the  perpetuity  of  the  livings.  And  the  latter 
devise  shall  be  construed  by  and  agreeable  to  the/briNf  r ; 
Consequently,  neither  did  he  iiiean  to  give  Lancelot  s  son 
a  fee,  became  he  gave  him  the  perpetuity  of  the  livings. 

A 8  to  taking  the  ?/tfwic — no  case  has  been  determined, 
on  that  point.  And  Lancelot  Hicks  is  here  enjoined  to 
take  the  name  of  Robinson;  though  the  estate  is  expressly 
given  to  him  **  for  life,  and  no  longer." 

By  Mr.  Shepheard  of  Cambndgeshires  will,  the  namo 
of  Shepheard  is  to  be  taken  by  the  tenant^or  life.    Tht 
case  of  Ibbetson  v.  Bcckwtth,  repone'd  in  Mr.  Forreiter's 
Vol.  h  K 
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17M-      CdM,jl.  157,  w«i  a  devise  to  teeUtor's  motberfbf  lif<e^ 

H«Bt«sosr  after  which  to  his  n^h^w  Tho,  Dodson^  ^f  he  wiU  take 

'y.  hi%  Mi^e   of  Beckmth ;    if  not,  <m\y  301.  Lord  !2'tf//w^ 

tL6Bthv&si%  tltOught  Md^  alone  to  be  tooslight  a  ground  for  a  construe- 

tiOH  '*  that  it  shoyid  6e  a  fee  to  Thy.  Dedsony 

tti  ukAet  to  ttizke  it  an  estate  tail^  tlie  expression  ought 
tdbe^tcA  aft  will  put  it  beyond  r/j/  possibility  of  doubt  z 
according  to  the  cases  of  Lajiglej/  v.  BiUdma^Shau  v. 
Weighs  and  Bdlnfield  v.  P^kam, 

The  case  of  CoHkou  v.  Coulson,  2  Sfr.  1125,  was  fty 
2»»^^#t£MAiNDByt ;  not  by  givitig  the  father  an  estate 
tai4^  bM  is  distingolssliabie  trotn  all  those  that  have  been 

t.  rt     -J  nfi€?fiti6lied. 
SMaond    net^      The  ncxt  qucstion  is,  "  trAf w- the  remainder  shall  vest  ?'* 
tioD  (made  by   w«^.  "(vhclfeet  this  cotitiiigent  reoiaiirder  in  the  son  is  to  t^est 
thedefeiMlani't  v^p(m  tfieik'rfA  of  a  soYi^duriag  the  life  of  Lancelot  Hick$^ 
«ouasei.>         ^  n^|.  ^^jjj  y^^  cf  lifter  tin  death  ^f  Lancelot  Hides,  (the 
father.)  [^.  «>tr^,  p.  43.] 

•*  After  the  dec^fese  ^{Lancelot  /i/fcife«,"(the  JBitberJ  ate 
the  Wdfdb  «of  the  xvill.  Whidi  can  sospead  it  no  icnger 
ttfan  tliH  ttie  ifrr^'lft  <of  his  i? i rst  son ;  for»  here  are  no  words 
l»4eadt%o4  t^iftrary  determination. 

Itiiftiist  vest,  enttver  befofe  the  i?tt mediate  -estate  ceases^ 
oY^otMH^tfi^ethat  it  dcres  'cease.  Hytton^  119.  NajiperVm 
SahiBkfN.    ChiOMfry  Case$j  3d.  Sackxnlle  v.  Lockwood. 

Smnbum^part  I.e.  11.  proves,  **  that  the  words  shaUL 
*^  iiot  9'^Me  l!0  itibe  t^me  of  the  t^stAtor^  dxatu  ;  bii«t  to 
**  tbe  timfeHDi*  3|.AKiM<j  ^het^:\  And  at  tliattime  1««- 
re/o^  ///e/r^  had  no  son ;  nay,  ivar  even  at  the  tinreof  the 
PeJ^atVt's  dtd^  Acc«itii|g6Rt!*dnmi«Kleriinisttake<^ct 
as  soeb  as  '&tiy  person  is  borti,  M'ho  comes  within  tbe 
d€^Efe^ti<yh  :  ^t<^^-relnai<iiao  longer  cocitrngent.  There- 
fore ^  here  vk^te-d  byVhe^i^t^t  of  a  son:;  and  loas  tiiek 
<y>if '^aer^bV  SATlfeti«t>:  the  t^te  for  We  vested  in 
)ri!nn,dh  b1s  bikth;  and  ceased  W'hh  him,  on  his  death; 
aMd  tb^  w^art  over  to  tiie  flefendaiiit  William  Rdbinsan, 
tliedevfsee'O^er. 

Indted  the  son  fnight  4(S^'e  been  boim  between  tlie 
lihakAig  the  ^M^nd  the  death  of  tlie  teslalor :  and  have 
tied  *}mbre  U>e  ^temstt^T.Tfirustoia  v.  J^eak  8fal\  l  ^Simmge 
12.  AYid  'SO,  ifi'the  case  <A'  Lotnax  v.  Uotmdef^  ^-tMy 
VntQ^^KiancW  'soti  *w«te  born  and  died  vu  ttie  liie-time  of 
the  testator.  Bift  'bere^  the  Msutor  di«d  ^Mifore  either  t^ 
imietlat  Hitkse  sons  was  born.  H^ifQ  flhe  elder  i^rotber 
(C^^gt)  *t(ras  1!he  first  Who  Ooold^e,  atfiter  (the  death  of 
IbetefiitatcA'. 

And  as  to  the  intention  of  the  tesiator^-it  is  out  of  the 
presetot-ease':  fbr  Ihe  iMTcm^Mo^^r  of' the^Htattjr  'CAN^bx 
Det>urstled  tajr  Afifr^  construdticffi  upon  tUs^iAyX^UkM 
^tfxihfiftg  -the  'fuks  o/lal». . 
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There^re  the  plaintiff  can  take  pothing  by  it  1756* 

The  piaintifi>  couu^el  replied,  tl)jit  the  wprd  ^*  W*"  BOBiifspK 
is  here  g.  word  of  liniH^tion*  v. 

Sonie  words  are  words  of  purchqise :  and  may,  by  cir-  ROBijjiSQV, 
cumiuficesj  be  turned  iq0  words  of  limitation:  otlier$  j^^  j ; 
zxe,prim&  facie <,  word9  of  limitation;  and  may,  bj^citv. 
twnUanccs^  be  turned  into  lyordj?'  of  purchase*    'I  he  worda  \     49      ] 
"  son, children,  issue,  and  hieir/*  in  a  will,  where  qo  $Qn 
is  ip  being  at  the  time  of  the  devise,  are  npifiina  cpUecfivUf 
9iid  suii)I:ient  (in  a  will)  to  icreate  an  estate  pf  luberkr 

iiow'f  hfre^ARB  suc/i  circumstffi^pcs  a3  sj^all  deteroii^e 
the  word  "  son'  to  be,  heue  in  th^  will,  a  WQrd  of  finfir 
ttUion. 

Th^  C)^e  of  Taylor  v.  5ayef ,  41  JE//|5.  i^  oot  J^w :  I^gfd 
Ch.  Justice  //flZe  says,  **  it  is  too  rauk."    [l  f^etUf.  p^.\ 

They  agjreed  to  the  case  of  Trolwp  n,.  fjroW^pf  as  thte 
words  stan4  singly  t^ere :  but  Alledgied  th«  f\i\^  to  \ii^ 

that  the  intention  of  the  ttst^tor  e^aU^  tfucon? 

struction  of  such  words,  as  may  be  of^i^vu^ed  either  ^ 

word^  of  linutajtipn,  or  of  pur^h^." 

Jind  if  this  word  ";»on*'  be  a  ^yord  oNifwtat^,  timi 
)irh9Lt  headers  this  /rpm  bein^  an  eitaUfaiJ^  A«)d  tlvey 
insisted  that  this  was  sp.  And  they  a^4  ^^t  though 
here  w^sajnciP^ssary  .implication,  yat  they  i^eded  opt  to 
rely  a^ijpgly  pj?  ,its  being  an  estatertaiji  b^  i^^f^iCAT^Pfi  •' 
for  Jhere-isevei;i  an  EXPRESS  eUate  taild^^s^. 

Id  the/caseof  ^AazE'  v.  JVeigh,  the  iuleiiiiip^  vtrfis  plain. 
9ujt  the  j^ppg/ent  inieatio/i  '*  to  give. oh  estate  ^ai'/'tOithc 
*'  .iasue,"  py^rrruled  it.  And  this  is  t^  last  c^e,  in  point 
of  time. 

Iq  tUe  case  of  JB^acklip^se  y.  tVeiU  it  is  nojt  ^reed. 
tihich  ofti^  two  jeKpce^ioos  itbe  x:p.\M*t  lyent  upon :  viz. 
"  wit/104^  impeacJunenf  of  ^vfiste  ;**  .or  **  fpr  -his  jpatur^d  life 
«o«V  -  " 

TJtierpfoce  th^y ^pncluded  th^  the  J>laii\ti|r  jls  entitled  to 
f^i  esit;^  tail,  iu  the  pi;e^v^t  case. 

•2dly.  The  son  ]:pust.be^^c^^9^  jui  qpujd  ialifi,. 

Xhey  ..^d,  .t;hey  pever  p^n t^c^^  j;^  the  sons  should 
Ufe*  iisjpin^t-jfeajmUj,  pr  t^^ni^^us^m^i^'  ti^y  were 
tp<ftkei>;^f<^eM^(W. 

l^ivi^d  ".ip»"  m?iy  Jbe  .4\^^^\»rge4 aMp  "wwt^." 
Itt  does  npt  ,^t  all  ^pqar  Xj^af.  t^e  t^Witor  .meant  tauce- 
Iqtjddi;^  sqp,AP.d,b>?  4^,m^  W^'-  ^P  tbe.cony;ary, 
)m  VWterttW  #HPSftts  JS)  .i^e  Jt^e  ^f^f.  .j^Aj^e  of  fM{ii^,   " 

And  the  cases  cited  by  the  other  sidle  do  wot  prove 
^ix  ^W.    fy^^'w^  jf^.^.  Leamrd  f^oasdaUh  case, 
^e  wcMed  '"^M^"   HR|i0  ONMifiAly  atlded  ,to  ihjp  words  [     ^    J 
"^mtfimiffi '  (l%iievi|^  tbfuyog^  ihe  i^tli^, m4  «to  his 
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174(6.  "  eldest  issue  male :")  so  that  it  was  the  same  as  "  eldest 
ROBINSON  "«««;"  9^nd  it  better  answered  the  testator's  purpose, 
that  the  children  of  this  devisee  should  take  as  purchasers. 
As  to  the  determination  said  to  have  been  made  in  1733 
and  1734,  of  this  point,  upon  this  same  fciil,  by  Sir  JosepR 
Jekylly  and  Lord  Chancellor  Talbot;  the  widow  of  ttie 
testator  there  claimed  paramount  the  will ;  she  brought 
a  bill  to  establish  her  jointure :  and  there  was  indeed  a 
cross  cause.  But  non  constat y  zthat  Lancelot  claimed;  nor 
does  it  appear  how  it  was  defended.  However,  it  is 
plain,  that  the  ;}resew(  Lord  Chancellor  does  not  rest  satis- 
fied with  these  opinions :  Bec*ause  he  has  sent  it  hither 
for  the  opinion  of  Mis  court. 

The  words,  **such  son"  raust,let  in  a// sons  ;  and  can- 
not excKide  all  sons  but  the  eldest.  It  was  a  contingent 
remainder,  that  the  court  will  keep  open,  till  there  is  a 
necessity  lo  determine  it.  And  there  is  no  need  to  deter- 
mine it,  (for  there  is  no  need  that  the  remainder  should 
vest,)  TILL  the  death  of  the  tenant  for  life :  then  indeed  it 
must  vest,  eo  inUanie, 

In  Hutton,  119*  and  in  Chancery  Cases^  3^j  it  was  sn 
eldest  SOD :  whereas  here  it  is  not  necessarily  an  originally 
eldest  son ;  but  may  be  any  other  son,  who  becomes  eldest 
before  the  contingent  remainder  vests. 

All  the  sons. of  Lancelot  could  not  t^ke,  unless  the 
father  took  first:  2l  posthumous  son  certainly  could  not. 

As  to  the  contingent  remainder  vesting — it  is  enough  if 
it  vested  eo  instanie  that  the  particular  estate  determined. 
And  as  to  the  devise  of  the  perpetuity  of  the  advowsons, 
the  latter  devise  is  not  to  be  construed  by  the  former: 
but  both  the  former  and  the  latter  words  are  to  be  taken 
together^  and  a  reasonable  construction  made  upon  them, 
agreeable  to  the  general  intention  of  the  testator. 

Upon  the  whole,  this  is  an  estate  either  in/ee,  or  in 
tail ;  or  at  lowest,  for  life. 

The  JUDGES  OF  THIS  court,  on  the  Ist  of  December 
1756,  unanimously  certified  to  the  court  of 
Chancery,  in  the  words  foHowing : 
f«V6».  186.  ^'  We  are  of  opinion,  that,  upon  the  true*  construction 
4  Burr.  2162.  "  of  the  Said  will  of  the  tesfeUor  George  Robinson,  the  said 
Qu^Saik!  238.  **  Lancelot  Hicks  must,  by  necessary  implication ,  to  ^c- 
pi,  17,  livi^n.  ^*  tuate  the  manifest  general  intent  of  tne  said  testator, 
:^i.  pi.4.        «  construed  to   take    an   estate  in   tail  malcy  he   and 

Svtee\*A.B.  "  ^^^  ^^^^  ^^  ^'®  *^y  ^ki"?  the  name  of  Robinson; 
Q.)i  Wms.  *  *'  notwithstanding  the  EXPRESS  estate  devised  to  the 
«05.]  "said  Lancelot  Hicks  "for  his  life  and  no  longbr.*' 
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Note;  The  course  has  always  been,  for  the  judges  not 
to  give  any  reasons  in  courts  upon  a  case  sent  out  of 
Chancery  for  their  opinion.    But  the  above  cer* 
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tificate  seems  carefully  penned,  to  mark  the  grounds      1756, 
upon  which  it  was  founded*  robinson 

The  estate  tail  i&  said  to  vest  in  Lancelot  Hicks^  the         y^ 
father.    The   manifest  intent    of  the  testator,    ex-  jtosiNSON. 
pressed  by  his  will,  was,  that  the  estate  should  not 
go  over  to  his  heir  at  law,  till  failure  of  issue  male 
oi  Lancelot  Hicks, 

The  difficulty  was,  how  to  mould  an  estate  agreeable  to 
tfie  rules  of  laWy  to  effectuate  the  testator  s  intent ; 
and  to  construe  his  sense  and  meaning  into  apt  words 
of  limitation. 

If  the  father  could  have  taken  an  estate  for  life,  an^d  the  [vaugh.  264.] 
sons  successively  an  estate  in  tail  male,  the  whole 
intention  of  the  testator  would  have  been  better  an- 
swered :  for,  by  such  construction,  all  the  words  in 
the  will  would  have  received  their  natural  sense  and 
meaning,  without  rejecting  any  words,  and  none 
should  be  i*ejected,  unless  the  testator's  intent  cannot 
be  otherwise  attained.  But  that  could  not  be,  by 
law.  An  estate  to  the  heirs  male  of  the  body  of 
Lancelot  Hicks^  is  implied^  though  an  estate  for  life 
only  is  given  to  him ;  because  the  testator's  heir  was 
not  to  take,  till  failure  of  such  heirs  male.  But  by 
law  the  testator  could,  by  no  words,  have  made  the 
father  tenant  for  life,  and  the  heirs  male  of  his  body 
j)urcba!iCrs, 

If  he  had  devised  "  to  the  father  for  life,  remainder  to 
"  the  son  for  life,  remainder  to  the  heirs  male  of  the 
"  body  of  the  father;'*  Or,  "  to  the  father  for  life,  re- 
"  mainder  to  the  son,  and  the  heirs  male  of  the  body 
"  of  the  father;"  In  either  of  these  cases,  the  father 
must  have  taken  an  estate  in  tail  male.  The  case  put 
iiiLiV.  Sect.  30.  and  the  determination  mentioned  in 
Lord  toAVj  comment  upon  that  section,  (in;?a.  2().  b.) 
on  the  gift  '*  to  Roberire  and  to  the  heirs  of  John  de 
"  Mandevile,  her  late  husband,  on  her  body  begotten," 
are  no  exception  to  this  rule :  For,  in  both  cases, 
\\\t  father  was  dead  at  the  time  of  creating  tlie 
entail. 

It  is  said  too, "  That  he  must,  by  necessary  implication, 
"  to  effectuate  the  manifest  general  intent  of  the  tes- 
"  talor,  be  construed  to  take  an  estate  in  tail  male ;  []     52     ]| 
*' KOTWiTHSTANDiNG  the  rxj^f^'ss  estatc  devised  to 
"  him,  for  his  life,  and  no  longer.'* 

Those  words  seem  intended  to  express  the  governing 
reason  in  this  case,  to  have  been  the  manifest  main 
intent  of  the  testator,  collected  from  all  the  parts  of 
his  will  taken  together ;  without  shaking  the  autho- 
rity of  Backhouse  v.  fVells^  and  other  cases  which  have 
laid  a  stress  upon  the  words  **  o/ify,"  **  not  otherwise,'* 
or  lik$  expressions;  after  an  estate  for  life  together 
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1756.  ^^^^  ^^^^"^  disuses  fthd  ci4-cUftl9tatifce8  l«  fllVour  of 

ftbBtxsoif  ^*^^  manifest  intent  of  a  tfe!ltat5f,  id  iti&ke  the  issue  or 

y.  heir  take  asH  put-chaser  deslghed  by  a  {jersotiAl  de- 

itHllt^so)^  scHptibH.  (a) 

TlUii  cettificale  t^as  cortfirrti^d  Id  Chfendefy  5  and  a  de- 
vti^  itt^d^  actofdingly. 

On  appeal  to  the  House  of  Lords  frbtrt  that  decree, 
the  opihloft  of  all  the  Jtttfg^  tras  asked.  It  Was  dfelWered 
by  LordGh.  Baron  FAiic^r,  with  the  fe^sons  at  large; 
MA  they  dhanitnously  agt^  with  thfe  abote  certificate, 
vpon  the  above  grounds  suggested  thereby. 

Whereupdh  the  ikcfre  Was  ^Affirmed,  by  the  lolrds,  oi^  the 
l4fch  of  Mftrttdi^r  1768.(6) 

(a)  Thisseemsto  be  the  true  reasoh  :  in  other  cases,  the 
ipain  intention,  as  sometimes  calIed,or  the  general  or  prin- 
cipal intention^  hath  been  preferred  to  an   intent  of  an 
interior  nature,    i  yeiit.  379.   3  Lev.  3Vl.  1  Vez.i% 
,  (fc)  1*he  construction  of  the  court   in  this  case  does 
apdear  to  be  the  worst  that  could  be  put  on  the  will, 
and    in    itself   absurd;  for  under  pretence  of  support- 
ing   an     implied    general    intiention,    it  defeated    the 
\rhoie  Will,  by  enabling  tbe  first  devisee,   contrary  to 
the  most   determined   intention  ot  a  testator,   and  de- 
clared in  the  strongest  terms,  by  recovery  to  dispose  of 
the  estate:  this  surely  was  sufficient  to  stigmatize  this 
case,  as  there  was  no  technical  term  that  would  have 
been  violated  by  a  contrary  construction.  Where  that  is 
tfae  case,  there  may  be  good  reason,  for  the  sake  of  cer« 
tainty  in  property,  to  determine  according  to  the  settled 
legal  operation  of  technical  terms,  notwithstandinff  such 
determination   be  contraiy   to  the  intention.      The  de- 
termination in   this  case  was  against  the  legal  opera- 
tion as  wdl  as  the  most   express  declaration   of  the 
testator.      If  the  principle  on  which  the  determination 
was  founded,  viz.  that  a  particular  intention^  though  dular* 
ed  ever  so  itrovgl^^  shall  not  prevail  against  a  general  in- 
tention  to  be  ififetredfrom  the  will^  be  right,  and  applicable 
to  this  case,  then  the  son  of  the  present  devisee  ought  to 
have  taken  a\i  estate  to  bim  and  his  heirs  male  of  the  body 
of  his  father.     But  besides  this  a  rule  of  law  and  reason 
was  violated  by  this  determination,  which  is,  that  *'  the 
**  testator's  heir  at  law  shall  not  be  disinherited  without 
"  express  words,  of  a  necessary  implication.^'  There  have 
been  opinions,  that  an  implication,  though  not  strictly 
necessaYy,  if  strong  will  be  sufficient :  and  doubts  have 
been,  in  particular  cases,  whether  the  implication  was  or 
was  not  siifficiently  strong  to  disinherit  tbre  heir  ;  and  it 
has  always  been  i^reed  that  a  slight  iinplication  is  not 
'sufficifiit:  but  in  the  present  case,  theVe  is  no  implication 
at  an ;  but  express  jvords  to  prevent  any  sXich  being  raised 
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REGULA  GENERALIS.  ii©JU«f©ir 

The  court  declared  a  new  order  conceriuog  $peciai  causes  rq«|  JoQif 
in  the  paper;   which  was.  in  suhst&nce,  that  all    It*     ■ . 
causes  should  coniQ  on  to  be  argued,  in  the  same  n"rember^ 


1756. 
'''~*'"""*~"~"  Causes  in  j»pe- 


to  disinherit  the  heir  oi  the  reversion  in  fee,  in  case  tjie  ar^J^S^^^ 
•devisee  should  never  have  a  son ;  and  yet  the  court  diain-  come  on  la  le- 
herited  the  heir  by  their  judgment.  guUrcouwt. 

If  it  be  objected  thai  Lancelot  Hicks  might  have  sons 
by  different  wives;  tlie  answer  is,  that  it  was  a  remote 
event,  which  probably  never  occurred  to  the  testator,  and 
therefore  was  no  objection  to  the  construction.  There  is 
also  another  ground,  on  which  a  fee  might  have  been 
construed  to  have  passed  to  the  son,  which  is  thasamQas 
one  of  the  reasons  given  by  Lord  Talbot  for  parsing  9 
fee :  for  there  the  testator  devised  to  his  mother,  all 
his  estate  at  N.  for  her  life,  and  to  his  qephew  after 
her  death,  if  he  would  change  his  name  to  Beckufith, 
And  Lord  Talbot  in  Forrtit.  \&L.  held  that  the  word 
'*  estate"  carried  a  fee;  and  held  that  the  limitationt 
to  the  mother  for  life,  in  the  first  instance,  '^  where  th^ 
"  second  limitation  is  general,  could  make  no  differeRQ^'* 
See  also  2  Sautid.  388. 

There  may  be  cases  where  a  testator  had  two  inten- 
tions, viz.  **  a  general,  and  a  particular  intept  \x\  a  wil);  and 
"  that  the  lat^r  must  give  way  when  the  former  cannot 
^  otherwise  4)e  carried  into  e^^Qutipi),*'  us  observed  by 
lA^Kenyon^  in  ]  Eas($  Rep.  ^34, 

This  case  of  Robintm  v,  Robinson  h^th  beiep  yndesefv-- 
edly  oieationed  asoDCof  those  cases  oftep,  ^nd  in  pfirtii^VI'^ 
lar  in  the  case  above  mentioned  in  East's  Afp.  i  yet  theril 
tie  several  others  mentioned,  8  Lev.  371,  37*2.  ^nd  mI^HI 
in  2  Wils.  22,  23, 75.  In  that  in  3  Lev,  it  ws^p  argu^  by 
counsel,  that  a  deed  shall  not  op^r^ie  by  w?y  pf  n^e,  wipcn 
fay  the  scope  of  the  dead,the  iot^t  ^ppegrs  tphf  va  i(:9pefat# 
by  tb6  commoo  law.  N'ow  cert^iniy  where«  by  ^  4^,  it^ 
appears  that  the  intent  was  thit  the  p^vty  sbpul4  h^ve  tbfi 
estate,  it  is  a  more  worthy  con^ideratioq  how  to  make  his 
intent^ood,  by  passing  the  estate,  if  by  f^ny  mapnei*  ^t  m^y 
he  doM,thao  by  coAsidering  tba  maimer  pf  pi^ipg  it  to 
defeat  bis  int^iit,  in  Uia  pri^piU  ^iz.  the  p^jog  ti^ 
eitate,  than  in  iim  manMr  hov  it  shall  pdW«  w4  so  ^&f 
tkt  law  bam  ofiten  taken,  aa  3  LeQ»;  9Pd  fso,  #  Rsf^  4f^rf 
786,  J$1.  hY  which  eas^  it  gippfdr^*  (h^t  tb#  jiidges  1% 
these  later  times,  have  had  more  consideration  of  the 
substance,  viz.  the  passing  of  the  estate,  than  the  shadow^ 
viz.  the  manner  of  passing  it,  and  was  afterwards  adjudged 
accordingly. 
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1766*        "     ^^^^^  ^^^^  ^h^y  ^^^6  entered ;   and  that  they  should 
R0BIK80N  continue  to  stand  in  the  paper,  in  the  same  order,  till 

y^  they  should  be  argued,  (without  being  entered  anew :) 

ROBXtrsoK.  ^^^  ^^^^  no  cause  should  be  put  off,  without  a  special 

.    '  application  to  the  court,  upon  some  sufficient  ground^ 

before  the  day  upon  which  it  stood  in  the  paper 
for  argument 
Note; 
o?oI3erto^n     '*  ^^y  "^*  ^  amiss,  to  mention  a  general  rule  for 
inovil.]  entitling  all  cases  arising  upon  ordeus  of   removal  r 

the  want  of  knowing,  or  the  want  of  attending  to  which 
general  rule,  has  been  the  occasion  of  infinite  confusion 
in  tabling  and  citing  cases  of  this  sort. 

The  constant  method  of  entering  them  in  the  rule-book^ 

is  to  name  the  king  as  prosecutor ;   and  the  parish  hut 

charged  with  the  paupers,  and  consequently  appealing  to 

^  this  court,  as  defendants.     For  instance — Two  justices 

f  '  53     ]  remove  a  pauper  from  A,  to  B.  and  B.  appeals  to  the 

sessions.    If  the  sessions  confirm  the  order,  and  B.  brings 

the  certiorari^  the  rule  thereupon  is  entitled  "  Rex  versus 

**  inhahitantes  de  B. ;"  but  if  the   sessions  disc/targe  the 

original  order,  and  consequently  A.  remains  charged  with 

the  pauper,  and  brings  s,  certiorari  to  remove  the  orders, 

then  the  rule  bears  for  its  title,  "  Rex  versus  Inhabitantes 

•^  de  jr 


^ 


This  case  of  Robinson  v.  Robinson  was  determined  con- 
trary to  two  princfpjes. — 1st.  That  no  implication  shall 
be  raided  against  express  words  (though  this  principle  was 
long  exploded  before  this  case)— 2dly,  The  power  of  suf- 
fering a  recovery  has  been  considered  as  affording  an  ar- 
gument against  estates  tail,  where  it  would  plainly  de- 
stroy the  whole  of  the  intention,  except  where  technical 
ivoitls  are  used,  which  necessarily  compel  the  court  to 
takethem  in  the  technical  sense. 

But  to  make  the  principle  apply,  the  power  of  a  reco- 
very by  the  first  taker  is  not  to  be  presumed :  and  it  is  so 
mentioned  in  Roe  v.  Grew,  Wilmot,  278,  279.  and  the 
same  is  mentioned  in  several  other  cases;  and  yet  in  some 
the  contrary  is  mentioned  by  the  court.  As  to  the  above 
principle,  vide  2  Fonb.  58, 59. 

N.  B.  This  case  has  been  often  approved  by  Lord  Kem^ 
y^m,  and  very  strongly,  as  above  mentioned,  so  late  as  in 
.1  Easf$Rep.  235.;  and  theretoo,  he  seems  to  have  fully  set- 
tled the  catee  as  far  as  possible.  Doe  ex  dem.  of  Cooks 
alias  Hopkins  v.  Cooper,  Uil.  T.  41  Geo.  3.  East's  Rep.  229. 
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Rex  versus  Inbab.  de  Aythrop  Roobing.  1756. 

[Mr.  Justice  Wilmot  was  absent;   sitting  in  Chancery         ^^ 
as  one  of  the  commissioners  of  the  great  seal.]  cHArFsv. 

See  this  case  mbridged^  in  the  Table;  and  ii(  larfte  in  the  guj  others. 
quarto  edition  of  my  Settlement  Casks,  No.  131.  Mondiy  29Ui 

p.  412.  Nov.  1756. 

Farewell,  Esq.  versus  Cvlk^he^y  and  others^         L     ^      J 

npHIS  cause  was  tried  upon  the  western  circuit,  the  last  AnewtrUinot 

-■"   summer  assizes,    before  Mr.  Serjeant  Willes^  who  J^  *^»?*tu.^ 

certified  "  that  the  weight  of  the  evidence  vf  2^  against  theg-,JJJ^jJ^. 

**  verdict*'    But  a  new  trial  was  denied,  upon  the  nature  mous. 

of  the  action,  the  value  of  the  matter  in  dispute,  and 

other  circumstances  oi  ihe  C2Ae.^  .      tV.Rote,p.  ir 

Lord  MansJield^xA,  A  new  trial  ought  to  be  grant-  H^,*ii^**^^nd 
ed,  to  attain  real  justice  \  but  not^  to  gratify  litigious  Postpa.  C64. 
passions,  upon  every  point  oi  sutnmum  jus :  and  cited  Or.  Burton  t. 
Smith  V.  Bramston,  and  Smithv,  Frampton  in  2  Salk.  644 ;  n^^^p.^- 
and  an  anonymous  case  there  also  mentioned,  of  P.  8  W.  [3  Vez.  664. 
3.  B.  JR.  and  likewise  Smith  v.  Page,  M.  8  JV.  3.  R  R.  i  Bos.  339.  n.] 
ibidem;    also    Deerlg   v.  the   Duc/iess  of  Mazarine,   H. 
%W.  3.  B.  R.  2  Salk.  646.  and  Sparks  v.   Spicer,  H. 
10  W.  3.  B.  R.  in  the  same  book,  pa.  648.     To  which 
may  be.  added,  what  is  said  by  the  court,  in  the  case  of 
Dunklu  V.  Wade,  P.  5  Ann.  2  Salk.  653. 

Id  these  cases,  the  verdicts  were  against  evidence  and 
the  strict  rule  of  law,  or  obt'iinnd  through  surprise :  but 
the  court  would  not  give  a  second  chance  of  success  to  a 
hard  action,  or  an  unconscionable  defence. 

Therefore  the  court,  upon  tlie  same  principles,  refused 
to  grant  a  new  trial  in  the  present  case,  ana  discharged 
the  rule  to  shew  cause  why  there  should  not  be  one. 

Rex  versus  Joseph  Smith. 

i  N  indictment  for  a  nuisance  had  been  removed,  ^y^^Sore^v^ 
f^  certiorari,  from  the  quarter-sessions  in  Devonshire^  dictmeDt  from 
into  this  court,  by  the  defendant :  which  indictment  was  yw'ons,  not 
afterwards  tried,  and   the  defendant  was  found  guilty.  £1^^'^^;^;^ 
He  then  moved  in  arrest  of  judgment:  but  his  objections  cosu  to  prose- 
were  over-ruled.     After  which,  the  prosecutor  moved  for  c«t«  «fter 
his  costs;  and  obtained  a  rule  to  shew  cause.    And  now  ^"^*^^'*« 
Mr.  Seijeant  Hewitt,  on  behalf  of  the  defendant,  shewed  E^^^f^g^i* 
cause,  ^  why  the  prosecutor  should  not  have  his  costs,  be-  8is,267.9ded. 
.  **  fore  the  recognizance  should  be  discharged ;  and  why  ^^  ^  Ooro. 
**  it  should  not  be  referred  to  me,  to  tax  such  costs."         *'''3 

His  cause  was  this,  1'hat  no  name  of  any  person  as  be* 
it/j  either  the  party  grieved  or  injured,  or  9^  public  civil 
(jfficer,  isiMSOBSED  upon  the  indictment^  according  to 


8]ffXTH. 


55-56  Michaelmas  Term,  SO  Geb.  3. 

1756.  ^^^  directions  of  5  hGfV.S^ M.  c.  11.  ^^  8^3.  And  he 
RCx  argued  thattriVAoi^/  such  indorsement^  no  costs  were 
payable  to  the  prosecutors. 

Mr.  Hussey  conira^  for  the  prosecutor,  acknowledged 
that  there  was  no  name  indorsed :  but,  at  the  same  time, 
insisted  that  an  indorsement  of  the  name  of  the  pro- 
secutor, as  being  the  party  grieved  or  injured,  or  a  civil 
officer,  is  not  at  all  necessary^  in  order  to  the  court's  giving 
him  costs ;  though  the  second  section  does  indeed  direct 
the  recognizance  to  be  certified  into  this  court,  with  the 
certiorari  and  indic^ent,  and  the  name  of  the  prosecviar 
[Bal.  191.]  (i{  be  be  the  party  grieved  or  injured)  or  some  public 
officer  to  be  indorsed  on  the  back  of  the  indictment. 

He  said  he  had  an  affidavit  **  that  the  prosecutor 
**  was  a  civil  officer,  ^c."    And  the  words  of  the  Sd  sec- 
tion of  the  act  "are  th^t  if  he  be  *o,  the  recognizance 
**  shall  not  be  discharged,  till  the  costs  shall  be  paid.'* 
ij/  But  the  act  does  not  say  **  That  the  prosecutor  shallno^ 
"-       **  have  his  costs, tfii/fsshisname be  INDORSED." 

'  Lord  Mansfield:  It  isenough  if  it  be  proved  "  that 

**  the  prosecutor  was  a  civil  officer,  S^c"    And  here  it  is 

proved^  by  affidavit :  which  is  sufficient. 

Rule  made  absolute  for  the  prosecutors  having  his  costs, 

(to  be  taxed  by  me  ut  supra)  before  the  recognizance 

should  be  discharged. 

^ 

SuADWELL,  Esq.  vers.  Anqel,  Esq. 


npHIS  was  a  long  litigatioii  concerning  the  regularity  of 
^    a  judgment ;  which  on  Mr.  Nares's  motion  (ej  parte 


Declaration  de 
bene  esM  may 

the  return  of    drf")  had  been  referred  to  the  master,  who  thought  it 
the  proc^.      irr€|;ular :  and  now  Mr.  Norton  {ex parte  quer\)  ap{^aled 
to  the  court  from  the  master's  opinion* 

The  question  depended  upon  the  meaning  of  a  rule  of 
this  court,  made  it.  10  Geo.  2. 1736.  and  upon  the  prac- 
tice of  the  court,  pursuant  to  that  rule. 

The  imjport  of  this  rule  was,  that  upoo  prooesa  return* 
able,  the  nnt  or  aecoud  return  of  a  term,  a  plaintiff  may 
(in  certain  caaes)  delivor  a  declaration  de  bene  esfe.  at  the 
return  of  the  process;  vcM  motxcb  *' for  the  defiNidaat 
*<  to  plead  m\th\neight  days  after ddivtry  ci  tht  decbou 

r  ^6  V'  ^^" '"  ^^  '^  ^^  defeodant  shall  not  file  commop  is«iL 
and  plead  within  such  eight  days  after,  lie  the  plats* 
tiff  (having  first  filed  common  bail  for  sudi  defendist 
according  to  the  then  late  act  lor  preveotittg  frivolotts  Md 
vexatious  arrests,}  may  sign  judgmeiit  for  'want  of  a  plea, 
a  rule  to  plead  Mog  duly  entered. 

The  p«eseot  feet  was,  that  the  process  ^was  TetuivablA 
on  £iterdoy,  15th  hovember  (the  seoood  return  of  tiie 
term.)    The  declaration  **  to  plead  in  eight  days,"  was 

-       2 
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ifi^t  In  thi  office  On  Monday,  the  24th  of  Notemher:      1756, 
And  upon  the  defendant's  not  pleading  within  the  eight 
days,  nor  even  before  the  time  of  signing  the  judgment ; 


And  upon  the  defendant's  not  pleading  within  the  eight         hwell 
days,  nor  even  before  the  time  of  signing  the  judgment ; 
(he  pUiMifToh  the  3d  of  January » (six  weeks  ailerwards,) 


filed  common  bail  for  the  defendant,  and  (a  rule  to  plead     ^^^     * 

having  been  duly  entered)  signed  judgment  upon  the  same 

day. 

The  master,  Mr.  Clarke,  thought  this  to  be  irregular; 
For  that  when  the  defendant  was  once  in  court,  the  plain- 
titf  6ught  to  proceed  against  him  as  being  in  court:  by 
which  expression  he  seemed  to  mean,  either  that  the  plain* 
tiff  should  deliver  a  declaration  afresh ;  or  that  he  snould 
give  a /V««A  rule  to  plead. 

And  Mr.  Nares  (in  support  of  the  master^s  opinion) 
urged  that  when  the  eight  days  (the  time  for  pleading)  are 
out,  the  de  bene  esse  declaration  is  at  an  end :  and  he  men« 
tioDed  a  case  of  Llewellin  v.  Skyrffi,  as  in  point 

But  Mr.  Norton  denied  this ;  and  said  that  the  eight 
dav^  were  hot  out;  but  the  declaration  de  bene  essev^VLt 
delivered  within  time  (though  not  indeed  till  the  9th  day ;) 
because  there  were  f&ro  Sundays  included,  i?f;.  16th  and 
23d  of  Nov.  And  that  the  plaintitT  might  have  signed 
his  judgment  on  Tuesday  the  ^5th. 

Master  Clarke  was,  at  first,  incliired  to  think  that  the  " 
Sunday  was  no  excuse;  and  that  this  was  not  a  sufficient 
mason  to  allow  the  plaintiff  time  till  the  9th  day,  for 
delivering  the  declaration  de  bene  ess9.  But  all  the  of- 
ficei's  thought  otherwise ;  and  the  court  seemed  to  think 
BO  too:  whereupon  Master  Clarke  seemed  to  give  that 
|M)int  up. 

The  COURT  were  of  opinion  thht  the  jndgme\it  was 
rmilar. 

Lord  Maii^eld  was  clear,  that  tto  farther  notice  (be- 
sides that  given  on  delivering  the  declaration  de  bene  es$e) 
was  necessary. 

Mr.  Just  Denison  said  the  defendant  had  eight  days 
AFT£R  the  delivery  of  the  declaration  de  bene  esse,  wlienever 
it  may  delivered  (either  sooner  or  later.) 

Aftd  this  was  leji  in  the  office,  (which  he  held  to  be  n  j"     57     ] 
good  delivery,)  on  thte  44th,  which  was  within  time:  ^ 
Iftd  the  defendant  did   not  plead  within  eight  ilays; 
iTberecipon,  the  platetiff  files  common  bail  for  nim,  xipon 
Idle  3d  of  Januai^y;  laiid  signs  judgment  the  same  darar : 
whith  is  r^akr ;  for  the  rule  is  compKed  with,  and  the 
dH^ndut  is  not  at  «n  hart  ^  oxi  the  cofitmry,  he  h^  liad 
hfmr  Xittih  thufi  tie  v^te  exiti tiled  to. 

Mr.  Just  Fost&r.  The  trtiole  objection  is  *'  tfcit  the 
'*  plaidtiflfhaft  tiot  |^oceeded  tpith  so  mucli  ^peedi  «a  he 
*^  fkigftt  hwfe  doae  t**  Iter  be  mght  hare  signed  lita  jnig- 
ment  on  the  "^th  of  Jfovsitib^.  The  tWfttrdwit  nigte 
have  filed  common  bail  for  himself,  if  he  had  thougbfi 
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1756.      proper :  and  then  he  might  have  had  a  fresh  rule  to 

SUADWELL  P^eau* 

Y  By  the  court   unanimously,  the  rule  of  reference  to 

ANcsEL.     Master  Clarke,  for  irregularity  m  this  judgment,  was  dis- 
charged.(a) 

;  MEMORANDUM. 

■ 

€400*!^"**"°'  The  new  lord  chief  justice,  at  his  first  setting  out,  in- 
stituted a  different  method  of  going  through  the  motions 
a^  ^Ae  6ar,  from  that  which  had  been  usually  (and  indeed 
almost  universally)  practised  heretofore :  which  new 
method  was  not  only  advantageous  to  the  younger  part 
of  the  barristers,  but  also  exceedingly  convenient  to  the 

II  •  ■  — —  • 

(a)  By  rule  of  court,  Trin.  1  Geo.  2.  where  process  is 
served  upon,  and  common  .bail  filed  for,  the  defendant, 

{pursuant  to  12  Geo.  1.  c.  29.  the  plaintiiTs  attomev  shall 
eave  a  copy  of  the  declaration  in  the  office,  and  likewise 
deliver  notice  thereof  to  the  defendanrt,  or  leave  the  same 
at  his  house:  in  which  notice  shall  be  expressed  the  nature 
of  the  action,  and  at  whose  suit,  and  the  time  limited  by 
the  rules  of  thq  court  for  pleading ;  and  if  the  defendant 
do  not  plead  by  the  time,  judgment  shall  be  entered 
without  any  other  or  further  calling  for  a  plea ;  and  from 
the  time  of  such  notice,  the  declaration  shall  be  deemed 
well  delivered  and  not  otherwise. 

By  another  rule,  Trin.  5  Sjd  Geo.  2.  if  the  process  be 
returnable  the  first  or  second  return  of  any  term  where 
the  plaintiff  declares  in  London  or  Middlesex,  and  the  de- 
fendant lives  within  twenty  miles  of  London,  the  decla- 
ration shall  be  delivered  with  notice  to  plead  within  four 
days ;  and  in  case  the  plaintiff  declares  in  any  other  county, 
.or  the  defendant  lives  above  twenty  miles  from  London, 
with  notice  to  plead  within  eight  days,  and  in  default  of 
pleading,  the  plaintiff  may  sign  his  judgnient 

By  another  rule,  Mic.  10  Geo.  2.  on  all  process  return- 
able the  first  or  second  return  of  any  term  where  no  affi- 
•  davit  shall  be  made  and  filed,  pursuant  to  the  act  for  pre- 
venting frivolous  and  vexatious  arrests,  the  plaintiff  may 
.deliver  the  declaration  de  bene  esse  at  the  return  of  such 
process,  with  notice  to  plead  in  eight  days;  and  if  the  de- 
lendant  doth  not  file  common  bail  and  plead  within  the 
said  eight  days,  the  plaintiff  having  filed  common  bail, 
according  to  the  statute,  may  sign  judgment  for  want  of 
a  plea,  a  rule  to  plead  being  duly  entered. 

Qiitfre,  Therefore  if  this  case  ought  not  to  have  been 
.|;ovemed  by  the  first  of  the  above  rules?  and  if  so,  the 
judgment  was  inegular  for  wwt  of  notice. 

4i  ... 

.  ~-        -         •  ••■••■•.  *••       ».  .■i»«  ." 
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suitors,  as  it  took  away  that  delay  to  business  which  \7^Q 
SLTosefrom  the  unreasonable  preference  hitherto  given  guATj^^Jr  r 
to  gentlemen  within  the  bar.  For,  the  repeated  pre- 
audience, hitherto  allowed  theiOy  had  thrown  almost  the 
whole  business  into  their  hands:  which,  as  the  barristers 
were  entitled  to  move  only  once  in  a  day,  could  not  al- 
ways be  sufficiently  dispatched  in  one  day. 

The  course  had  been,  ever  since  I  remember,  and  was 
in  Lord  Cb.  Just.  Holfs  time,  (as  the  late  Mr.  Justice 
Page  has  often  told  me,)  "  to  begin  evert  day,  with 
"  the  senior  counsel  within  the  bar,  and  then  to  call  to 
"  the  next  senior,  in  order,  and  so  on,  as  long  as  it  was 

convenient  to  the  court  to  sit;  and  to  proceed  again 

in  the  same  manner,  upon  the /i€x^  and  every  ^1165^- 
*'  qucnt  day ;  although  the  bar   had  not  been  half,  or 

perhaps  a  quarter  gone  through,  upon  any  one  of  the 

former  days :  so  that  the  juniors  were  very  often 
"  obliged  to  attend  in  vain,  without  being  able  to  bring 
"  on  their  motions,  for  many  successive  days."- 

This  was  the  settled  and  general  rule  :  though  perhaps 
the  judges,  out  of  mere  compassion  to  the  juniors,  would, 
two  or  three  times  in  a  term,  give  them  leave  to  move,  f     58     1 
upon  the  next  day,  such  motions  as  were  real  remanets 
of  the  former  day. 

Whereas  Lord  Mansfield  professed  and  most  punctually 
practised  the  go/wg  quite  through  the  bar,  even  to 
the  youngest  counsel,  before  he  would  begin  again  with 
the  seniors,  even  though  it  should  happen  to  take  up^ 
two  or  three  or  more  days,  before  all  the  motions  which 
were  ready  at  the  bar  upon  the  first  day,  could  be  heifd. 


CI 

<c 


« 


The  end  of  Michaelmas  Term,  30  Geo.  %  1756. 


I 


»       •*y»'*     » 


C  ^9  3 


KILWICK 

V. 
MAIOMAN. 

Mooday,  Cilb 
Jan.  1757. 
A  plea  of  ten- 
der is  an  if- 
auable  plea. 
[See  1  Hen. 
Black.  370.] 


HILARY  TERM, 

SOGEO.Tl    B.  R:  17 i>7' 
(Lord  Commisiioner  WUmot  abnent^  m  Cf^M^yJ 

KiLWiCK  ivri.  Maiohak, 

IT^IME  wan  giren  by  t  judge'9  order  to  ple;^;{r/i^ 
•*-  until  two  days  beibre  tbe  ef^oigo  day  of  tbi $  pre- 
sent term ;)  oo  tbe  usual  terms^  '^  of  pleading  ks^MyA'c.^ 
TbJB  order  w»$  tiot  obtained  till  aft^r  tbe  lour-dtys  rule 
for  pleading  was  expired.  B^roui^  the  term,  aod  v«tMi 
tbe  tcnie  allowed  by  tbe  judge'a  Ofder,  tbe  d^<mlant 
pleaded  a  plea  of  tmder;  which  piea  was  entitled  i(aa  it 
waa  agreed  tbat  it  regularly  tnigbt.)  a9  of  the  pnct^i^g 


Mr.  Aspinall  moved,  ex  parte  qner\  to  aet  omit  4ija 
flea,  witli  <:ofts^  as  irre^ulajr ;  aiid  for  ieaiie  to  aigojudg-' 
flaeot:  and  he  cited  1  Bamcs^  2^.  JOfte^enbUl  v»  Mfirrits 
iafoint 

j|r«  /fSa/i  prt  (2^.  ahewed  caiiae :  vi%*  tbat  H  was. a 
fnrkomdfksL,  io  Jta  own  oetiure ;  ayid  tbat  it  wns  miikin 
imt^  9Dt  heuig  after  koparlaoce,  but^  as  ^  ii|r  j(.AaT 
frrm  ;  and  also  that  it  was  an  issuable  plea^  within  tbe. 
meaningof  the  judge's  order:  though  he  acknowledged 
tbat  a  plea  in  abatement,  (though  in  strictness  indeed 
issuable,)  would  not  be  so ;  because  it  tended  to  delay  the 
plaintiff. 

TbecDUiRT  coDcnrced  eptixety  m  wbitt  Mr.  Winn  bad 
urged  in  support  of  the  regularity  of  the.  plea :  and 
tbe  motion  was  denied,  {a) 


[a)  It  does  not  appear  what  the  action  was :  if  it  was 
assumpsit  it  seems  that  tender  ought  to  have  been  pleaded, 
•  with  touts  temps  prist ,  which  is  inconsistent  with  the 
order  for  time  ;  and  according  to  Str^inge^GSS,  the  money 
ought  to  be  paid  into  court,  or  else  it  is  no  plea ;  and  the 
plaintiff  may  sign  judgment  on  a  certificate  that  no  mo- 
ney was  paid  in  ;  but  the  authority  of  that  case  appears 
l^  tbe  N..B.  there  to  be  doubtful:  but  without  relying  on 
that,  the  law  seems  to  have  been  generally  holden  that  a 
plea  of  lender  after  an  imparlance  is  bad,  5  Comyns,  M7» 
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Taylok,  cx  dimiss.  Atktns,  Esq.  uen.  Horde,  Esq.       1757. 

IN  ejectment  brought   in  Michadma$  term  1752,  by         y^ 
J'An  Ailynsy   esq.  (in  the  name  of  Cyprian  Taylor)     uq^^c^ 
against  J2o&er/  Jtkyns,  esq,  the  heir  at  law,  and  others;  -1^,^,^-  05 
upon  the  general  issue  pleaded,  and  issue  joined  thereon  jan.  1757I 
and  tried  at  the  bar  of  this  court,  the  jury  find  a  special  Theiimiutioa 
verdict :  which  was,  in  s^ibstance,  as  follows.  **f  tu^o?**^ 

That  Sir  lioberi  Jtkym  the  elder,  knight  of  the  Batk^  ^wers  must  be 
on  8tli  June  1()(>9,  was  (amongst  divers  otlier  messuages,  strictly  pur- 
hmds,  tenements,  &C.  in  Glowcestersbire^)  ^&i^A  ^" ''^  ^^  n^' 8 vL^nT 
the  manor  of  Lqvxt  Swell  and  the  other  premises  in  ques-  covp.  6S9. 
Uon;  and,  being  so  seised,  made  and  executed  three  Heme^ffpit  480. 
several  indentures,  (which  are  set  out  in  the  special  ver-  ^K  ^^^^* 
diet:)  one  of  which  is  dated  on  the  11th  and   the  two 
others  on  the  1 2  th  of  June  1  (569,  ^. 

By  one  of  these  indentures,  which  was  dated  on  the  ^7c^  1  rSni. 
IStbof  June  1669,  (which  the  counsel  on  both  sides,  for  707.  and  But^. 
distinction's  salce,  called  the  laser  deed,)  made  between  ler^s  notes  00 
Sir  Edward  Mkim,  knt  one  of  tlie  barons  of  the  exche-  ^;^\,^ 
fuer.  Sir  i2o&cr/ui^/ryi25,  knight  of  the  jB<i/£,  sbkicitor  gene- 
ral to  the  qaeen,  and  son  and  heir  apparent  of  the  sail 
Sir  Edtcardy  and  dame  ilfar^(wife  01  the  said  -Sir  Roberi) 
JtlqfuSy  of  the  one  part ;  and  Sir  Edjcard  Curtcrtt^  luit. 
and  JoioLoare,  gentleman,  of  tlie  other  part ;  itis  vitness- 
ed  that  in  consideration   of  a  marriage  tbontofore  had 
aod  solemnized  between  the  said  Sir  Robert  Atk^  and 
dame  ^Inry  his  wii'c,  and  of  liter  releasing  umd  aeguiitim 
uforaurjointupe  to  her  made  before  marriage^'  .aad  -of  b 
^wfirovishnU)  be  had  and  made  for  her  the  said  dame 
Mary^  for  and  in   the  nature  of  a  jointiiya,  in  har^and 
recompence  of  herdow^r  and  thirds  at  the  commott-  law, 
incase  she  should  happen  to  snrvi.ve  ami  Qver-ilive  tlte 
suid  Sir  KolierJ  Atkim  her  husband,  he  the  said  Sir  Jio/ias/ 
Aikyns  did  thereby  'covenant  and  grant  to  ,and  widi  the 
said  Sir  Hdjgard  XUirteret  ^nd  John    howe^  that  he  the 
"said  'SixEdmard  Aikyii$y  and  the  said  ii)\v  .Robert  Aikyns 


■*kMa 


And  though  2Jlfo  J.  6*2,  is  there  referred  tolor  an  admission 
tbatat  was  .good  to  a  bond  Uliough  in  no  other  case,  yet 
the  reason  of  it  there  is  bec^unedt  js  to  save  tbci  ^ponaltgr ; 
which  .reason  idoes '  ndt  now  subsLsti  since,  by  t)ie  stm« 
tute  a  court  of  law  wiU  relieve  the  defieaidanl^  rooip^- 
•mentofprincipaiand  interest;  and tberef0re;if that ^'ere 
4aw  before  yet  ces$atae  ratwneAcii  is  not  so  now,;  Bl^>if  21 
tender  .is-iuot  pleadable  ai'ter  imparlance, -JlheicB -is  Ihe 
SBuie  leason  why  it  should  inot,  after  anoKJIfer  ^rtime : 
^iohwesithe^yeason^given  by »theiOQurt.<£Dr(B!Dt'aiUmiiig 
it  in  1  Jiawtm,Sl^6.  cited  by  Mr.  ^^f^/im^^^fi^pnPBlljr  .after 
«>Joi^ititte  §i'ven.Qstn;th)saBw« 
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and  dame  Merry  his  wife,  should  and  would,  before  the 
end  of  Michaelmas  term  then  next  ensuing,  levy  and  ac- 
knowledge before  the  justices  of  the  court  of  Common 
Pleas  at  Westminster,  one  or  more  fine  or  fines  sur  conu* 
sance  de  droit  come  ceo,  i^c.  unto  the  said  Sir  Edward  Car* 
teret  and  John  Lotee,  with  proclamations,  of  the  said 
manor  of  Lower  Swell  and  the  other  premises  in  question : 
which  said  fine  or  fines  so  as  aforesaid  or  in  any  other 
sort  to  be  had,  levied,  and  executed  of  the  said  manor 
and  premises  alone,  or  together  with  any  other  lands^ 
tenements  or  hereditaments,  by  or  between  the  par- 
ties to  the  said  indenture  or  any  of  them,  alone  or 
1  together  with  any  other  person  or  persons,  were  to  be 
and  enure,  and  were  thereby  declared  to  be  and  enure,  as 
to  the  said  manor  and  all  other  the  premises,  to  the  use 
of  the  said  Sir  Robert  Atkyns  for  life,  without  impeach- 
ment of  waste;  and  from  and  after  his  decease,  to  the 
use  of  the  said  dame  Maryiox  life,  for  her  jointure  and  in 
bar  of  her  dower ;  and  from  and  after  the  decease  of  the- 
said  Sir  Robert  znA  dame  Mary,  to  the  use  of  Sir  Robert 
Atkyns,  knt.  son  and  heir  apparent  of  the  said  Sir  Robert^ 
and  the  heirs  mult  of  the  body  of  the  said  Sir  Robert  the 
son,  on  t/ie body  of  Lovis  Carteret  his  intended  wife  law- 
fully to  be  begotten  ;  and  for  default  of  such  issue,  to 
the  use  of  the  right  heirs  of  the  said  Sir  Robert  the 
father  forever. 

And  the  said  Sir  Edward  Atkyns  and  Sir  Robert  the 
father  did  by  this  deed  covenant  with  the  said  Sir  Edward 
Carteret  and  John  Lowe  and  their  heirs,  that  in  case  any 
defect  should  happen  in  the  said  fine  and  that  assurance^ 
or  in  case  there  should  not  be  some  good  conveyance  in 
the  law  made  according  to  the  intent  of  that  indenture, 
so  that  by  reason  of  such  defect  or  failure  of  such  convey- 
ance and  assurance  in  law,  the  said  manor  and  premises 
or  any  part  or  parcel  of  them  should  not,  before  the  thir-  > 
tiethdayof  November  then  iText  ensuing,  be  sufficiently 
conveyed  according  to  the  intent  of  the  said  indenture, 
then  they  the  said  Sir  Edward  Carttrtt  and  John  Lowe 
and  their  heirs,and  all  and  every  other  person  and  persons 
and  their  heirs,  standing  or  being  seised,  or  which  should 
stand  or  be  seised  of  and  in  the  said  manor  and  premises, 
should  and  would  from  time  to  time  and  at  all  times  from 
thenceforth  for  ever  stand  and  be  seised  of  and  in  the 
said  manor  and  premises,  or  so  much  and  such  part  and 
parts  thereof  whereof  or  concerning  which  any  such  defect 
should  happen  to  be,  to  the  uses,  behoofs,  intents  and  pur- 
poses therein  before  declared,  limited  and  contained,  ac-' 
cording  to  the  true  intent  and  meaning  of  the  said  inden- 
ture, and  to  none  other  use^  intent  or  purpose  whatsoever. 
Oneother  of  these  three  indentures  was  a  lease,  dated 
11th  June  1669:  and  the  remaining  one  was  a  release, 
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Aited  12th  •Time?  1  nop.     This  re/f«i5e  bore  the  very   ^ame      I757. 
datt  with  the  dued  already  recited  (called  the  lesser  deed :)    x .v  y  lou 
and  the  counsel  on  both  sides  agreed  in-  calling  this  deed         y. 
cf  release  (for  distinction's  sake)  the  greater  deed,  as  this     houdk. 
contained  the  settlement  of  the  whole  estate. 

By  these  indentures  of  lease  and  release,  dated  11th  and 
HthJriTte  1669,  the  release  being   tripartite,  and  made 
between  the  said  S\v  Edward  Atkym,  the  said  Sir  ilo6e/'^ 
the  father  and  dame  Mary  his  wife,  Philip  Shtppard,  esq. 
Sir  Clement  Farnham^   knt    and  Edward    Atkyns^   esq. 
second  son  of  the  said  Sir  Edward  Atkuns,)  of  the  first  r 
part;  the  right  honourable  Sir  Gra^^  Carteret  ^kut.  and  *- 
bart  vice-chamberlain  of  his  majesty's  household,  and 
one  of  his  majesty's  most  honourable  privy  council,  the 
«aid  Sir  Edward  Carteret  and  the  said  John  Lowe,  the 
right  honourable  Edtsard    Montagu^    commonly  called 
Lord  Hinchinbrooke  (son  and  heir  apparent  of  the  right 
honourable  the  Earl  oi  Sandwich,)  Sir  Philip  Carteret,  knt, 
(son  and  heir  apparent  of  the  said  Sir  George   Catieret,) 
and  Edward  Swift,  esq.  of  the  second  part ;  and  the  said 
Sir  Robert  AthjH%,  knt.  (the  son  and  heir  apparent  of  the 
said  Sir   Robert  Alkym,)  and  Lovis  Carteret  (one  of  the 
daughters  of  the  said  Sir  George  Carteret  and  of  dame 
Elizabeth  his  wife,)  of  the  third  part ;  it  is  witnessed  tha( 
in  consideration  of  a  marriage  thentofore  had  and  solem- 
aized  between  the  said  Sir  Robert  Atkyns  the  father  and 
dame  Mary  his  wife,  and  also  of  a  marriage  then  shortly 
to  be  had  and  solemnized  between  the  said  Sir  Ro'erl 
Athpis  the  SOD  and  the  said  Lovis  Carteret,  and  of  thu 
turn  of  GbOOl.paid  to  Sir  Robert  the  fat  Iter  by  the  said 
^n  George  Carteret,  {or  the  marriage  portion  of  the  said 
I/nii  Carteret,  and  of  58.  a-piece  to  the  said  Sir  Eduard 
Mkyns,Sir Robert  Atkym  the  father,   Phlip   Sheppard, 
Sir  Clement  Parnham,  and  Edward  Atkyns,  paid   by  the 
wid  Sir  Edward  Carteret  and  John  Lowe,  and  for  a  provi- 
sion to  be  had  and  made  to  and  for  the  mid  dame  Marj^ 
(wife  of  the  said  Sir  Robert  Atkyns  the  father,)  for  and 
in  the  nature  of  BLJointure  in  bar  and  recompence  of  her 
dower  and  thirds  at  the  common  law ;  and  also  for  a  pro- 
vision for  the  said  Lovis  Carteret,  for  and  in  nature  of  a 
jointure,  in  bar  and  recompence  of  her  dower  and  thirds 
^t  the  common  law  ;  and  for  settling  all  the  manors, 
hnds,  tenements,  and  hereditaments  therein  after  men- 
^oned,  to  the  several  and  respective  uses,  upon  the  trusts, 
tothe  intents  and  purposes,  and  with,  under  and  subject 
tothe  provisoes,  declarations,  limitations  and  agreements 
therein  after  declared  ;  the  said  Sir  Edward  Atkym   and 
^r  Robert   the  father  did    grant,  release  and    confirm 
unto  the  said  Sir  Edward  Carteret  and  John  Lowe  and 
^ir  heirs,  the  said  manor  of  Swell  and  other  the  pre- 
Vol.  L  F 
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17o7«      mises  in  question  (as  described  in  the  lesser  deed,)  and. 

TAYLOR    several  other  manors,  lands,  and  hereditaments  therein 

V.  mentioned,  to  hold  the  said  manor  of  SweU  and  other 

HORDE,      the  premises  in  question,  to  the  said  Sir  Edward  Carte" 

ret  and  Joh^  Lovre  and  their  heirs,  to  the  several  uses 

therein  mentioned ;  which  uses,  (as  to  the  said  manor 

of  Sztell  and  other  the  premisses  in  question,)  are  the  same 

as  those  before  set  forth  in  the  lesser  deed  ;  viz. 

To  the  use  of  Sir  Robert  the  father,  for  life,  without 
impeachment  of  waste  ; 
r     63     1      Remainder,  as  to  the  said  premises  (except  timber- 
^  -'  trees,)  to  dame  Mar^  for  life,  for  her  jointure,  and  in  bar 

of  dower; 

Remainder  to  Sir  Robert  the  son,  and  the  heirs  male  of 
his  body  by  the  said  Levis  Carteret  ; 

Remainder  to  the  right  heirs  of  Sir  Robert  the  father. 
And  several  other  parts  of  the  estates  were  limited 
thereby,  to  Sir  Robert  the  son,  for  life  i  remainder  to  the 
trustees,  to  preserve  contingent  remainders;  remainder 
to  the  said  Lovti  Carteret  for  life,  for  her  jointure  and  in 
bar  of  dower:  and  upon  the  issue  of  the  said  intended 
marriage,  in  strict  settlement. 

In  which  indenture  of  release  is  contained  a  proviso, 
•  in  the  following  words- 
Provided  always  that  it  shall  and  maybe  lawful  to 
and  for  the  said  ^ir  Robert  Atkyns  the  father,  the  said 
Sir  Robert  Atkym  the  son,  and  the  said  Lovis  Carteret^ 
**  respectively,  when  they  are  or  shall  be  respectively 
seised  in  possession  of  the  freehold  of  such  of  the  pre- 
mises as  by  virtue  of  and  according  to  the  limitation! 
aforesaid  are  respectively  limited  to  them  for  their  re- 
spective lives  by  their  respective  deed  or  deeds  in  writ- 
ing sealed  and  delivered  in  the  presence  of  two  or 
more  credible  witnesses,  to  make  any  lease  or  demise^ 
leases  or  demises,  of  all  or  any  [part]  of  the  said  premises 
whereof  they  shall  be  so  respectively  seised  in  pos- 
session for  life  as  aforesaid,  (except  of  the    capital 
"  messuage  of  Sapperton  aforesaid,  and  the  said  lodge  in 
Pinburyfdirk  aforesaid,)  unto  any  pereon  or  persons, 
for  one,  two  or  three  lives  in  possession,  reversion  or ' 
remainder,  [or for  any  term  or  terms  of  years  in  possession, 
"  reversion  orremainder]  (a)  to  end  or  determine  upon  the 
death  of  one,  two  or  three  persons,  or  for  the  term  of  21 
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[a)  These  words  introduced  within  brackets,  and  distin- 
guished by  italics,  are  copied  from  the  printed  case  sent 
to  the  House  of  Lords  :  and  at  the  time  this  case  was  de«> 
termined,and  until  the  judgment  in  2  jBwrr.  1147.  were 
generally  taken  to  be  material. 
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years  absolute ;  so  as  there  be  not,  in  the  respective  pre- 
mises or  any  part  thereof,  any  estate  exceeding;  the 
term  or  time  of  three  lives  or  twenty-one  vtars,  in 
being  at  the  same  time  ;  and  so  as  such  respective 
leases  be  not  made  without  impeachment  ot  waste  ; 
and  BO  AS  /Ae  usual  rents  of  such  of  the  premises 
respectively  as  shall  be  so  leased  or  dt^mistd  upon 
fines, and  the  best  retUs  that  can  be  rcasouaUi/  gotten 
for  such  of  the  premises  respectively  as  sliall  be  so 
leased  or  demised  without  fines,nE  respectiveh/  ucseii  v- 
£D  upon  everi/  such  respective  leiise  or  leases,  demise 
or  demises,  ^0  6<?  payable  during  ^Ae  respective  tern,s 
in  the  said  respective  leases  or  demises  to  be  con- 
tained; any  thing  herein  before  contained  tothecon- 

••  trary  notwithstanding." 
And  another  proviso  is  therein  also  contained,  in  the  [| 

following  words,  viz. 
"  Provided  also  that  it  shall  and  mav  be  lawful  to  and 
for  the  said  Sir  Robert  Atkym  the  father,  at  any  time 
or  times  during  his  natural  life, r///ef  the  decease  of 
the  said  dame  Mary  his  wife,by  any  writing  or  writings 
indented,  under  his  hand  and  seal,  testified  by  two 
or  more  witnesses,  to  grant,  assign,  limit  or  appoint 

**  the  said  manor  of  Swell  Inferior^  alias  Nether  Swtll, 

and  the  lands,  tenements  and  premises  in  Srvell  inferior, 

oiberw'ise  Nether  Sicellf  Upper  Sw  el  Sid  Stow   in  the 

Wouldj  and  in  either  or  any  of  them,  or  such  parts  and 

parcels  thereof  as  he  shall  think  fit,  unto  or  to  the  use 

of  such  woman  ortcomen  as  he  the  said  Sir  RobirtAlkyns 

the  father  shall  marry  or  take  to  wife,  after  the  de- 

"  cease  of  the  said  dame  Mar//  his  now  wife  ;  for  and 

"  during  the  terra  of  the  natural  life  or  lives  of  such 

"  wife  or  wives  only,  for  her  or  their  jointure  or  join- 

**  tures ;  any  thing    herein  contained    to  the  contrary 

"  thereof  in  any  wise  notwithstandmg." 

And  by  another  proviso  in  this  deed,  the  like  power 
i^given  to  Sir  Robert  the  son,**  to  make  a  jointure  of  all 
**  or  any  of  the  lands  tl^ereby  limited  to  Lyr/5  Carteret 
"  for  her  jointure,  on  ^ny  future  wife  or  wives  whom  he 
"  should  marry,  after  the  death  of  the  said  Lovis  Carteret 
"  without  issue." 

And  by  the  same  deed.  Sir  Robert  the  father  covenants 
^ith  Sir  George  Carteret,  that  Sir  Edward  AtlujnSy  he, 
and  dame  Mary  his  wife,  would,  before  the  end  of  Mi- 
^Imas  term  then  next,  levy  one  or  more  fine  or  lines  sur 
^fiusance  dt  JrorV^^c.  with  proclamations,  of  the  premises 
contained  in  this  indenture,  unto  the  said  Sir  Edward 
Carteret  and  John  Lowe :  which,  it  was  thereby  declared, 
should  be  and  enure  to  the  several  and  respective  uses, 
iipon  the  trusts^  and  to  the  intents  and  purposes,  and 
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vrith,  under  andfiubject  to  the  provisoes,  dectemtiotit  and 
agreements  therein  before  declared, limited,  and  esipfessed 
concerning  the  same.  And  reciting  "  that  Sir  Clement 
**  Farnkam  anJ  Edward  Aikyns  were  possessed  6f  the  pre- 
"  raises  i^i  question,  or  several  parts  thereof,  for  several 
"  terms  of  years  then  in  being,  in  trust  for  Sir  Robert 
"  the  father,"  it  was  thereby  declared  and  agreed  by  Sir 
Robert  the  father,  that  Sir  Uharles  Famham  and  Edward 
AiktfHs  should  stand  possessed  of  the  premises  compris- 
ed in  the  said  terms,  during  the  residue  thereof,  upon 
trust  and  to  the  use  and  benent  of  the  person  and  persons 
to  whom  the  premises  (by  virtue  of  the  limitations  there- 
in) should  belong. 
1  The  jury  found  that  the  first  of  the  said  indentures 
was  executed  by  Sir  Edteard  Jtkyns,^'\r  Robert  Jtkyns 
the fatlierand dame  Jfcrry  his  wife,  and  John  Lowe;  the 
second  of  the  said  indentures  was  executed  by  Sir  Edward 
Alkynsy  Sir  Robert  the  father,  Philip  Sheppard^  Sir  Clement 
Famham^  and  Edward  Atkytis^  esq.  and  the  said  indenture 
of  release,  by  Sir  Edward  Aiktjns^  Sir  Robert  the  father, 
dame  A/ory  his  wife  ;  Sir  Ciement  Fartiham^  Edward  At* 
kyns,  esq.  Sir  George  Cartertt,  Sir  Philip  Carteret^  Edward 
^wifty  Sir  Robert  Atkynslhe  son,  and  Lovis  Carteret  ;and 
that  the  lease  for  a  year  was  executed  before  the  release. 

That  'in  Trinity  term  l()(59,a  fine  was  levied  ;  wherein 
the  said  Sir  Edward  Carteret  and  John  Lowe  were  plain- 
tiffs, and  the  said  Sir  Edward  Atki/ns^  Sir  Robert  the  father 
and  dame  Mc/ry  his  wife  deforciants,  of  th^  premises  in 
question,  (amongst  the  said  other  lands  contained  in  the 
greater  iieed;)  but  no  fine  was  ever  levied  of  the  lands 
contained  in  the  little  deed  only. 

Afterwards,  on  the  6th  of  July  166Q,  Sir  Robert  the 
uon  was  married  to  the  said  Lovis  Carteret. 

Dame  Mary  (the  wife  of  Sir  Robert  the  father,)  died  on 
fid  March  16S0. 

After  which,  viz,  on  ^6th  April  1631,  Sir  Robert  the 
father,  being  seised  of  the  preujises  in  question,  as  of 
fi^ehold,  for  the  terra  of  his  natural  life,  without  impeach- 
xnent  of  waste,  (and  being  then  on  the  point  of  marrying 
a  second  wife,  Mrs.  Ann  I>acres,)  duly  executed  an  inden- 
ture under  his  band  and  seal  attested  by  three  witnesses, 
bearing  date  the  same  dOth  of  Aprii  16S1,  and  made 
between  himself  of  the  one  part,  and  Sir  Robert  Dacres^ 
knt.  John  Dacres  and  Jnn  Dacres  spinster  (sister  of  Sir 
Robert  Dacres  and  John  Dacres)  of  the  other  part :  by 
which  indenture,  (after  recitinc  the  above  mentioned  in- 
denture of  release  tripartite  of  the  12th  of  June  1009,  and 
the  power  thereby  reserved  "  for  the  said  Sir  Robert 
"  Atkym  the  father,  after  the  death  of  dame  Mary^  to 
**  liniU  all  or  any  part  .of  the  manor  and  premises  in 
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**  question,  to  any  future  wife  or  wives  he  should  happen       1757, 
"  to  marry,  for  the  term  of  the  natural  life  or  livcsof  such    taylor 
"  wife  or  wives  only  ;  for  her  or  their  jointure  or  join-         y^ 
^  turcs,'*)  it  is  witnessed  that  in  consideration  of  the  then     horde. 
intended  marriage  between   the  said   Sir  Robert  JifcyMS 
the  father  and  the  said  JrmDacres,  and  of  her  marriage- 
portion,  the  said  Sir  Robert  Jtkynt  the  father,  tk  puu- 
iUANCE  of  the  taid  power  to  htm  renrved^  and  of  all  and 
every  power  and  authority  whatsoever,  did  grant,  assign, 
limit  and  appoint  the  said  manor  of  Swell  and  other  the  r      rc^      -% 
premises  in  question  unto  the  said  Ann  Dacres,  for  and  L      ^^      J 
ditring  ike  term  of  her  natural  life,  for  her  jointure, 
and  in  bar  and  recompence  of  her  dower  and  thirds  at  the 
common  law. 

On 28th  Jpril  16Sl,the  said  Sir  Robert  Jtki/ns  the  fa- 
ther married  the  said  Jnn  Dacres. 

On  31  St  May  1698,  Sir  Robert  Atkym  the  father,  being 
seised  of  the   premises    in  question,  as  of  freehold  for 
life  without  impeachment  of  waste,  executed  an  inden- 
ture of  lease^  under  his  hand  and  seal,  attested  by  three 
witnesses,  dated  on  the  same  31st  day  of  Maji/  1698,  and 
made  between  himself  of  the  one  part,  find  Thomas  Da* 
cre$,  esq.  Robert  Dacres,  gent,  and  John  Dacres,  gent,  (the 
three  sons  of  the  before  named  Sir  Robert  Dacres,k\\t.  and 
nephews*  of  dame  Ann  Atkyns  then  wife  of  Sir  Robert  [^OeUaiurver* 
Atkyns  the  father)  of  the  other  part.    This  indenture  of  *J^^".,^«- 
lease  recites  the  indenture  tripartite  of  release  of  the  12th  Ltts'thlt""!! 
of  June  1669  \  whereby  Sir  Edward  Atkyns  and  Sir  Ro-  the  lessees  were 
bert  Atkyns  the  father  did  (amongst  other  lands)  grant/}*^  ™"*^^  "°- 
release  and  confirm  to  the  said  Sir  Edward  Carteret  and  '^lyelrl^f  ^'^ 
Join  Lowe  and  their  heirs,  the  said  manor  of  Stcell  Infrivr 
otherwise  Nether  Swell,  with  the  appurtenances,  and  all 
those  rents  of  assize  of  the  free  tenants  of  the  said  manor 
extending  to  one  half-penny  and  one  pound  of  pepper; 
and  all  the  rents  of  customary  tenants  of  the  said  manor; 
and  the  capital  messuage  and  farm  of  the  J^o/^;and  the 
park  called  Swell  Park  otherwise  Abbot's  lVood\  and  all 
and  all  manner  of  tenths  or  tithes  of  the  said  park ;  and 
tbe  barcary  or  sheep-house   called    Gannow,   and  the 
grounds    or  closes  of  meadow  or  pasture  adjoining  or 
belonging  tliereto;  and  the  water-mill  called  Bold  Mill, 
with  the  dams,  streams,  waters,  attachment,  fenders » soak, 
suit,  mulcture,  grist   and  appurtenances  thereunto  be- 
longing ;   all  the  tolns  of  the  customary  tenants  of  the 
•aid  manor,  and  all  and  all  mamier  of  tenths  and  tithes 
of  all  the  premises  whatsoever,  which  unto  the  latedisr 
fiolved  moni^tery  of  Hales  did  belong;  all  that  com* 
ippp  of  pasture  for  400  sheep  and  twenty  beasts,  upon 
th^  bills  aiid  fields  of  Nether  Swell,  at  ail  timesin  the 
year  ^^gept  in  tbe  Q^m  time^  and  in  iht  open  time 
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1757.  common  of  pasture  within  the  said  fields  for  all  manner 
of  beasts  without  number ,  rate  or  stint ;  and  the  several 
pastures  called  Murden  Leasows;  all  that  barcary  or 
sheep-house  within  the  said  pasture ;  all  that  pasturage 
or  feeding  for  600  sheep,  or  for  more  or  less  at  the  will 
and  pleasure  of  the  tenant  of  the  said  pastures  called 
Mtirden  Leasows  for  the  time  being,  in  and  upon  the  de* 
mesne  lands,  waste  lands  and  other  land»  belonging  to  the 
saidfarmof  the  Bo/dor  elsewhere,  in  such  ample  manner 
as  the  late  abbot  of  the  said  dissolved  monastery  of  JF/a/ci 
aforesaid  and'h is  predecessors  had  kept  and  occupied  the 
^  -  s^nie   within  the  manor  of  Swell  aforesaid;  all  those  ^ 

L  ^7^  J  grounds  in  Nether  Swell  aforesaid  theretofore  in  the 
tovMTecfJo/nt  IVinsmore  or  his  assigns  ;  all  that  half  acre 
of  land  in  Nether  Sweli  sometimes  in  the  tenure  of  the 
curate  of  the  church  of  Stowe  in  the  said  county  of 
Gloucester;  all  that  fishing  of  the  river  or  water  of  the 
whole  mdixior  of  Nether  Swell,  with  all  profits  and  com- 
modities to  the  same  belonging;  all  those  portions  of  tithen 
whatsoever,  and  all  and  all  manner  of  tithe  of  corn,  grain, 
^  blade,  sheaf,  hay,  wool,  lambs,  pasture  and  other  tenths 

and  tithes  whatsoever  in  and  upon  the  premises  or  any  part 
of  then  growing,   renewing  or  increasing;   (being   the 
premises  in  question;)  to  the  several  uses  by  the  said  in- 
denture limited  as   aforesaid:   and  it  also  recites   the 
power  to  the  said  Sir  Robert  Atkytis  the  father,  "  for  leas- 
*•  ing  the  premisi  s,*' as  it  is  set  forth  in  the  said  indeu-. 
ture.     Then   it  is  witnessed  by  this  indenture  of  lease, 
that  the  said  Sir  Robert  Atkyns  the  father,  in  considera- 
tion of  the  retit  thereby  reserved,  in  pursuance  of  the 
power  to  him  reserved  in  and  by  the  said  recited  indenture, 
and  by  virtue  thereof,  andof  all  and  ev ery pozver  and 
authority  whatsoever^  did,  by  that  his  present  writing  in- 
dented, under  his  hand  and  seal,  testified  by  the  several 
witnesses  whose  names  are  thereupon  indorsed,  demise, 
lease,  grant,  and  to  farm  let,  to  the  said  Thomas  Dacres, 
Robert  Dacres  and  John  Dacres  and  their  assigns,  the 
'     said  manor,  and  all  and  singular  the  said  lands,  tithes, 
tenements,  hereditaments  and  premises,  with  their  and 
every  of  their  rights,  members  and  appurtenances,  in 
JSwell  Inferior  otherwise  Nether  Swell:  And  all  and.every 
the.  rents  reserved  upon  any  leases  or  grants \  to  hold 
to  them  the  said  Thomas,  Robert  and  John  Dacres^  from 
the  making  thereof,  for  and  during  the  natural  lives  of 
them  the  said  Thomas,  Robert  and   John  Dacres  and  the 
lite  of  the  LONGER   liver  of  them;  tii^ldino   and 
FATING  THEREFORE,  during  the  Said  term,  unto  the 
said  Sir  Robert  Atkyns  party  thereto,  and  after  his  de- 
cease, to  such  person  or  persons  respectively  to  whom 
xhe  said  mtnor  and  premises  were  limited,  according  to 
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m/isaml  La^-//^y,  by  even  and  equal  portions.  -  v. 

Iq  which  said  indenture  of  lease  is  contained  a  clause,     HORDr« 

in  these  words ;  riz.  "  M«  T  R  u  E  intent  and  meaning 

•*  of  this  e^ate  or  term  for  lives,  so  hereby  granted  and 

"  made  to  the  said  Thomas  Dacres,  Robert  D acres  2A\AJohn 

*•  Dacres^  and  the  survivor  of  theuD,  being  to  preserve 

"  the  said  remainder  so  limited  in  the  premises  by  the 

"  said  recited  indenture,  to  the  right  heirs  of  the  said  Sir 

**  Robert  Atki^ns,  party  to  these  presents^  and   to  such 

"  person  or   pkksons  to   whom  the  said  Sir   Robert 

**  Atkyns^  party  to  t/iesc  presents  shall  any  way  dispose 

**  OF/Ar same,  from  bf.ingbarred  by  any  recovery 

**  to  be  suffered^  or  by  amf  other  act    to  be  attempted  or 

**  done  for  Me  ba  r  r  i  ng  o/*  the  same.'* 

On  8th  June  1098,  John  Dacres^  one  of  the  lessees  in  the  f  68  J 
last  above-mentioned  indenture  of  lease,  alone,  executed  a 
letter  of  attorney ,  under  his  hand  and  seal,  reciting  the  said 
last  indenture  of  lease,  and  impowering  and  authorizing 
Thomas  Barker,  gent,  as  his  attorney,  to  take  livery  atid 
seisin  of  the  premises  last  above-mentioned,  from  the  said 
Sir  Robert  Jtkyns  the  father;  ybr  himself  (the  said 
^ohn  Dacres)  and  for  the  said  Thomai  and  Robert  Dacres 
and  every  of  them,  in  their  names  and  for  their  vse,^c* 
cordin|^  to  the  purport  and  true  meaning  of  the  said  reci- 
ted  indenture  of  lease:  and  to  enter  and  take  possession 
of  the  said  manor  and  premises  in  the  said  indenture 
contained,  ^0 /Ae  use  o/*  THEM  and  every  of  them  ;  he 
tlie  said  John  Dacres  allowing  of  all  and  every  the  act  and 
acts  so  done  by  the  said  attorney,  to  be  as  effectual  and 
sufficient  in  law,  as  if  he  had  been  personally  present 
'and  had  done  the  same. 

On  5th  July  1698,  Sir  Robert  Jtkyns  the  father,  being 
soseised  as  aforesaid,and  then  in  theactual  possession  ofthe 
said  manor  and  premises,  did,  in  his  own  person,  deliver 
seisin  and  possession  thereof  ti/7/0  the  ^aid  Jhomas  Backer ^ 
TO- THE  UBE  ofthe  said  Thomas,  Robert,  and  John  Da- 
fwcwrfo/' EVERY  of  them,  and  of  the  survivor  of  them, 
Recording  to  the  purport  and  true  meaningof  the  said 
iadenture;  he  the  said  Thomas  Barker  being  authorized 
^nd  appointed,  by  a  letter  of  attorney  under  hand  and 
seal  of  the  said  John  Dacres,  and  by  him  duly  executed, 
^  for  him  and  to  his  use  and  in  his  name,  ANn/ur  the  said 
**  Thomas  aj^d  Robert  Dacres,  and  to  their  use  and 
*'tQ£FEaY  OF  their  ncuncs,  to  take  and  receive  the 
".laid  livery  and  possession  of  the  said  capital  messuage, 
"manor  and  premises,  accordingly:'*  as  by  an  indorse- 
ment on  the  said  letter  of  attorney  (which  is  set  out  in 
tW  verdict)  appears. 
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But  tliejury  found,  that  the  said  Thomas  Dacres^  Rebeft 
Dacrcs  and  John  Dacres^  the  lessees  named  in  tl\e  last 
mentioned  indenture,  or  either  of  them,  MEVsa  wbre  ik 
POSSESSION  of  the  premises  in  question,  otherwise  than 
by  the  said  livery  and  seisin  so  given  by  the  said  Sir 
Robert  Atkym  the  father  ^  aforesaid;  and  that  they  or 
either  of  them  did  not  receive  or  patf  any  rent  for  or  in 
respect  of  the  said  premises ;  and  that  the  said  inden^ 
iure  of  lease  was  not  found  in  the  custody  of  Thomas 
Dacres  the  surviving  lessee^  at  the  time  of  his  death. 

On  27th  May  170S,  Sir  Robert  Atkyns  the  father,  bein| 
so  seised  of  the  said  premises,  and  of  the  remainder  and 
reversion  thereof  as  aforesaid,  made  his  will,  dated  the 
same  27th  day  of  May  170S,  attested  by  four  witnesses ; 
and  thereby  confirmed  his  wife's  jointure;  and  then  re- 
cited" that  he  was  seised  of  the  remainder  and  reversioit 
in  fee,  of  the  said  manor  and  other  the  premises  in 
question;  and  that  such  remainder  or  reversion,  after 
the  death  of  his  wife,  was  also  further  expectant  upoa 
an  estate  in  special  tail,  settled  upon  his  son  Sir  Rooeri 
upon  his  marriage,  by  the  abovementioned  deedof  12tb 
June  16()9 ;  and  that  he  had  made  a  lease  to  the  said 
Thomas^  Robert  and  John  Dacres,  for  their  lives  and 
the  life  of  the  longer  liver  of  them,  according  to  the 
power  he  had  reserved  to  himself  upon  the  said  settle- 
ment:'' after  which  recital,  he  disposed  of  his  said  re-i 
mainder  or  reversion  in  fee,  [and  tbe  benefit  of  the  trust 
of  the  said  lease,]  to  the  lessor  of  tbeplaintiff,  in  tail  male* 
The  whole  devise  was  in  the  following  words — viz. "  I 
give  and  confirm  unto  my  said  wife  dame  Ann  Atkyns^ 
all  those  lands,  tenements  and  hereditaments  in  Lower 
Swell  aforesaid,  which  were  settled  upon  her  for  her 
jointure,  before  our  marriage:  and  I  hereby  further 
give  and  devise  to  her,  for  term  of  her  life,  my  manor 
of  Loxcer  Stcell^  and  all  the  rest  of  ray  lands,  tenements 
and  hereditaments  whatsoever  in  Latber  Swell  aforesaid,, 
for  term  of  her  life,  as  an  addition  to  her  jointure.  And 
whereas  1  am  seised  of  the  remainder  and  reyersion  in. 
fee,  of  the  said  manor  of  Lower  Swell,  and  of  the  rest  of 
the  said  lauds,  tenements  and  hereditaments  in  Lower 
Swell,  so  settled,  and  by  this  my  will  given  and  con« 
firmed  to  my  said  wife  for  her  life ;  which  remainder  or 
reversion,  after  the  death  of  my  wife,  is  also  further  ex«- 
pectant  upon  mn  estate  in  the  said  manor  and  lands  in 
special  tail  settled  upon  my  son  Sir  Robert  Atkymsixpoti 
his  marriage,  by  deed  dated  the  18th  of  June  1669,  and 
upoti  bis  sons  by  liis  nowt  wife  and  no  other  wife;  and 
whereas!  haive  mii^e  a  lease,  dated*  the  8th  day  of 
June  itt^ijh^  jtettr-  of  Lord  1098,  executed  by  livery  and 
seisin,  to  Thomas  Dacres,  esq.  and  to  Robert  and  J9h9^ 
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"  Daerett  gentlemen,  for  the  lives  of  the  said  Thomas^  Ro- 
''  fer/ and  JoA/i  Dacres,  and  the  life  of  the  longer  liver  of 
^  thera,  according  to  a  power  I  reserved  to  myself  upon 
'*  the  said  settlement  made  upon  the  marriage  of  uiy  said 
son  Sir  Robert  Atkym  ;  now  I  give  and  devise   the  said 

RBMAINDER      Or   REVERSION,    and    the    BENEFIT    OF 

THE  TRUSTS  of  the  sotd  lea$e  for  lives,  to  my  grandson 
John  Tracify  (the  now  younger  and  second  son  living  of 
my  son-in-law  John  Tracy  of  Stanway  in  the  said  coun- 
ty of  Gloucfster^  esq.  by  my  daughter  Ann  Tracy  his 
wife,)  and  to  the  heirs  male   of  the  body  of  my  said 
**  grandson  by  him  to  be  begotten.    And   if  my   said 
**  grandson  happen  to  die  without  issue  male,  then  I  give 
*'  and  devise  the  said  remainder  or  reversion,  to  the  next 
**  younger  son  of  the  said  John  Tracy  my  son-in-law,  cal- 
"  led  Ferdinando  Tracy ,  and  to  the  heirs  male  of  the  body 
**  of  the  said  Ferdifuaido,    And  for  default  of  such  issue, 
**  then  I  give  and  devise  the  said  remainder  or  reversion  . 
**  to  the  next  younger  son  my  said  son-in-law  John  Tra^- 
**  €if  may  happen  to  have  by  my  said  daughter,  and  to  the 
••  heirs  male  of  the  body  of  such  next  younger  son ;''  and 
no  on,to  other  still  younger  sons,4tr.  (Thesedevises  were  all 
upon  condition  that  the  said  sons  respectively  so  inherit- 
ing the  said  manor  and  lands,  should  constantly  use  to 
call  and  write  themselves  by  the  name  oi  Alkyns  only  for 
their  simame,  and  by  no  other  sirname.)     And  then  the 
will  proceeds  thus—*'  I  do  further  give  and  devise  all  my 
^  houses, and  all  lands*,  tenementsand  hereditaments  situ- 
**  ate  lying  and  being  in  or  near  Cursitor^s    Alley  in  //<)/- 
*'  bom  within  the  city  of  London  or  the  suburbs  thereof, 
or  within  the  county  of  Middlesex^  or  in   either  of 
them  ;*'  in  like  manner,  and  upon  the  like  condition,  Ac. 
And,  reciting  that  the  reversion  or  remainder  of  his  manor 
mnd  lands  in  ando{Sapperton  aforesaid,  and  of  theadvow- 
Bon  of  the  church  of  Sapperton,  and  of  and  in  his  manor 
of  Piif&ifry  and  of  the  lands  thereto  belonging,  as  also  of 
Pinbury-Parkt  w^  in  him  and  his  heirs  ;  and  also  of  the 
seven  hundreds  of  Cirencester,  and  of  the  hundred  otBis* 
ley 9  all  in  the  said  county  of  Gioncester;  he  devised  the 
same  in  the  like  manner.     The  words  of  his  will  are 
these — **  I  having  alto  made  a  lease  for  lives,  of  the  said 
**  manors  of  Sappert^n  ^ndPinbury^  andof  the  said  ad  vow - 
^  son  of  SappeHonjBLtidcfthe  saidJPtiiA«r^ParA,aDd  of  all 
**  the  said  several  hundreds,  the  better  to  preserve  and 
*'  support   the  said    remainders   and   reversions  from 
**  t>eingcut  off  or  barred  by  any  recovery.    And  if  my 
said  younger  grandsons  happen  to  die  without  issue 
inalei  then  I  give  and  devise  Cbe  same  reversions  and 
*^  remainders  to  my  nephew  Ritkmri  dtkfH  (eMest  son 
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of  my  late  brother  Sir  Edward  Atkytu  deceased)  and 
"  to  his  heirs." 

On  the  9th  February  1709,  Sir  Robert  Jtkyns,  the  fa- 
ther, died,  seised  of  the  premises  in  question. 

Upon  his  death,  dame  Ann,  his  widow  and  relict,  en- 
tered thereupon ;  claiming  the  same  for  her  life,  for  her 
jointure,  under  ^nd  by  virtue  of  the  above-mentioned  in- 
denture of  the  26th  Jpril  1681:  and  was  in  possesion 
thereof. 

The  jury  then  find  an    indenture  tripartite  dated    the 
18th  of  May  1710  ;  made  between  Richard  Jtkym^  e^q. 
eldest  son  and  executor  of  Sir  Edward  Atkyns  (the  sur- 
viving trustee  in-  whom  the  terms  for  years  mentioned  in 
the  greater  deed  were  vested,)  on  the  first  part ;  Joseph 
Walker^  gent  on  the  2d  part ;  and  the  said  Sir  Robert  At'* 
^115,  (the  son)  on  the  ddpart:  by  which,  after  reciting 
the  indenture  of  release  of  12th  June  1669,  and  that  it 
was  therein  mentioned,  that  Sir  Clement  Farnham  and  Ed^ 
ward  Atktfti9  were  possessed  of  several  terms  for  years  in 
the  prmises  in  question,  and  that  they  were  to  stand  pos-' 
sessed  thereof  in   trust   for  such  person  and  persons  to 
whose  use  and  uses  the  same  were  limited  by  the  said  in« 
denture ;  and   reciting  that  the  said  Sir  Robert  Atkyns 
(the  son)  then  claimed  the  said  manor  and  premises  by 
AND  UNDER  the  SAID  indenture:  and  that  Sir  Clement 
Farnham  was  dead,  and  the  said  Edward  Atkyns  (after- 
Wards  Sir  Edward  Atkyns^  knt.   lord  ch.  baron  of  the 
Exchequer)  survived  him,  and  was  also  then  dead,  having 
first  made  bis  will  and  the  said  Richard  Atkyns  executor 
thereof,   and  that  he    had    proved  the  same :  the  said 
Richard  Atkyns,  at  the  instance  and  request  of  the  said 
Sir  Robert  Atkyns  (the  son)  testified  l)y  his  executing  the 
said  indenture,  and  in  consideration  of  5$.  paid  to  him 
by  the  said  Joseph   Walker,  assigned  over  the  said  manor 
and  premises  in  question,  to  the  said  Joseph   IValker,  to 
hold  to  him,  his  executors,  administrators  and  assigns, 
for  all  the  then  residue  and  remainder  of  the  terms  where^ 
of  the  said  Sir  Clement  Farnham  and  Edward  Atkyns.  or 
either  of  them  were  possessed;  in  trust  for  the  said  Sir 
Robert  Atkyns  (the  son)  and  the  heirs  male  of  his  body, 
by  the  before-mentioned  dame  Xoru  his  wife ;  (the  said 
premises  being  so  limited  in  and  by  the  said  indenture 
of  release  of  I2th  June  1669-)   In  which  said  indenture 
there  is  a  covenant  from  Sir  Robert  (the  son)  to  indemnify 
the  SELidRicburd  Atkyns,  his  heirs,  executors  and  admini- 
strators against  any  damages  he  or  they  might  sustain  by 
reason  of  his  making  the  said  assignment  to  the  said 
Joseph  Walker  as  aforesaid. 
The  juiy  further  4nd,.that  dame  Ann  Atkyns  being  so 
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in  possession  of  the  premises  as  aforesaid;  in  Trmity  1757 
term  1710,  9  Ann^  an  ejectment  was  brought  in  the  court  m  *  ylor 
of  Common  Pleas  for  the  recovery  of  the  said  premises, 
against  ber  the  said  dame  Ann  and  the  tenants  in  posses- 
sion of  the  same  premises,  by  John  Philips^  upon  the  se- 
veral demises  of  tlie  said  Sir  Robert  Jiki/ns  the  son,  and 
ofthesaid  Jos^A  Walker:  in  which  ejectment,  the  de- 
mises were  laid  upon  the  2-2d  day  of  3fay  P  Ann ;  to  hold 
from  the  2<)th  day  of  the  same  M^y,  for  seven  years. 
And  the  said  ejectment  was  tried  at  the  bar  of  the  court 
of  Common  Pleas,  in  Michaelmas  term  following:  and 
a  general  verdict  was  found  for  the  plaintiif;  and  judg- 
ment was  entered  up  thereupon,  against  her  and  the  rest 
of  the  defendants  therein,  for  the  said  John  Philips;  and 
lie  recovered  terminum  suum  predictum,  and  had  an 
habere  facias  posseesionem. 

The  jury  further  find,  that  upon  this  trial,  the 
said  two  indentures,  called  greater  and  lesser  deeds,  of 
12th  June  1609,  were,  both  ofthem^  read  and  given  in 
evidence  to  the  jury  :  but  that  the  deed  of  assignment^  of 
ISth  Jlfa^lTlO,  was  not  produced, not  given  in  evidence, 
to  the  jury. 

They  find,  that  soon  after  the  said  judgment  in  eject-  C     72      3 
ment,  and  during  the  life  of  dame  Ann^  Sir  Robert  At- 
lyn%  (the  sonj  entered  into  and  was  in  possession  of  the 
premises  in  question,  and  in  the  said  declaration  in  eject- 
ment mentioned. 

They  find,  that  on  1st  January  1710,  John  Phi- 
lipSf  the  said  plaintiff  in  ejectment,  surrendered  the  two 
terms  mentioned  in  the  said  declaration  in  ejectment 
to  be  demised  to  him  by  the  said  Sir  Robert  Jtkyns  (the 
boo)  and  Joseph  fValker,  to  the  said  Sir  R.  A.  (the  son) 
then  m  possession  of  the  premises. 

They  further  find,  that  on  the  17th  Januarif  1710,  the 
said  Sir  R,  A.  the  son,  being  so  in  possession  as  aforesaid, 
and  during  the  life-time  of  the  said  dame  Ann  Atkyns,  widow  y 
made  a  feoifment  to  James  Larle^  of  the  premises  in 
question  in  fee ;  by  indenture  tripartite  of  that  date,  made 
between  himself  on  the  first  part;  James  Earle,  yeoman, 
on  the  second  part;  and  John  Holmden^  gent,  on  the 
*hird  part;  which  feoifraent  in  fee  is  therein  declared  to 
^ for  the  dockings  barrings  and  destroying  all  estates 
7AIL,  use  and  uses,  reversions  ^n^l  remainders,  at  any  time 
^lientofore  made,  created,  or  limited  of  and  in  the  manor 
M  premises  in  question ;  and  for  the  vesting  and  settling 
^^^tdLteiti  fee  simple  therein,  to  and  in  the  said  Sir  iio- 
l^rt  the  son.  Sir  Robert  (the  son)  did  therefore  in  consi- 
deration  of  58.  thereby  grant,  bargain,  sell,  enfeolfand  con- 
firm unto  the  said  James  Earle  his  heirs  and  assigns,  the 
premises  in.  question,  to  hold  to  and  to  the  use  of  the 
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saidJames  Ear/r  bis  heirs  and  assigns  forever;  to  the 
intent  and  purpose  that  the  said  Jamei  Earte  might  become 
perfect  ffium^  of  the  freehold  of  the  said  premises,  in  order 
for  the  suffering  a  common  recovery  in  Hilary  term  then 
next ;  wherein  the  said  John  Holmden  was  to  be  deman- 
dant, the  said  Jame«  £ar/etcnan!t,  and  Sir  Robert  himself 
vouchee.  Which  recovery,  it  was  thereby  declared,  was 
to  be  and  enure  to  the  use  and  behoof  of  the  said  Sir 
Robert  Atkyns  (the  son)  his  heirs  and  assigns  for  ever; 
and  to  or  for  no  other  use,  intent  or  purpose  whatsoever 
And  by  this  same  deed.  Sir  Robert  Atkyns  (the  son)  con* 
slituted  Edward  Car/rr  and  John  Langford  his  attornies 
and  attorney,  either  jointly  or  severally  to  enter  upon 
and  take  seisin  and  possession  of  the  premises,  and  to 
give  and  deliver  seisin  and  possession  thereof  to  the  said 
James  Earle  and  his  heirs  and  assigns  for  ever,  according 
to  the  purport  and  true  meaning  and  for  the  purposes 
in  the  said  deed  mentioned. 

And  the  juiy  find,  that  on  20th  January  1710,  Edward 
Carter^  one  oi  the  said  attornies,  entered  upon  the  pre* 
mites,  and  gave  seisin  and  possession  thereof  to  the  said 
James  Earle^  by  virtue  of  the  said  warrant  of  attorney 
1  contained  in  the  said  indenture  :  As  appears  by  a  memo- 
randum  indorsed  upon  the  said  indenture,  and  found  by 
the  verdict. 

They  find  that  in  Hilary  term  9th  Ann.  (1710,)  a  reco- 
very was  suffered  of  the  premises;  wherein  John  Holm^ 
dlen  was  demandant ;  James  £ar/e,  tenant ;  and  Sir  lioftert 
Atkyns  (the  son)  and  Loris  his  wife,  vouchees;  and 
aeisin  executed  thereon :  which  recovery  they  find  to  be 
prosecuted,  had  and  executed  to  the  several  uses  mention- 
ed in  the  said  deed  of  feoffment.  And  they  find,  that 
after  this  recovery,  Sir  Robert  the  son  continued  inpoS" 
session  of  the  premises  till  the  0th  of  November  1711. 

They  find  the  death  of  the  said  Sir  R.  A.  (the  son)  on 
pth  Noiemfter  171 1,  without  issue  male  by  the  said  Lovts 
his  wife,  whosurvived  him. 

They  also  find,  that  an  ejectment  was  brought  for  the 
premises,  against  Robert  Atkyns^  esq.  and  his  tenants  of 
the  premises  inquestion,  in  Hilary  term  1711»  10  Ann 
by  John  Miles,  as  plaintiff,  on  the  several  demises  (both 
laid  to  be  made  on  14th  Februarif^S  AnnllOO*  which  is 
fivex]ays  after  Sir  R.  A.  the  elder*s  death)  of  dame  Ann  At* 
/Iryyis  the  jointress,  and  of  Thonum  Dacres,  the  surviving 
lessee  under  the  indenture  of  lease  of  Slst  May  1698.  And 
in  Easter  term  171^,  11  Ann.  a  general  Verdict  was  given 
for  the  plaintiff,  on  both  demises,  on  a  trial  at  bar  in  ^ia 
court :  and  judgment  was  entered  up  accordingly,  **  that 
*^  the  plaintiff  do  recover  his  several  terms  aforesaid/' 
And  the  said  dame  Ann  Atkyns  eatoiid  upon  iba  pr#- 
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miscA  in  question,  immediately  after  this  last  judgment; 
and  continued  in  possession  thereof  till  9tU  October  171^ : 
when  she  died. 

Soon  after  the  death  of  dame  Ann^  the  (original)  (a) 
defendant  Robert  Jtk^s^  esq.  nephew  and  heir  male  to 
Sir  R.  A.  the  son  (and  also  heir  at  law  to  Sir  JR.  A.  the 
father)  entered  upon  the  premises,  and  continued  in 
possession  thereof  till  his  death ;  which  happened  on  I6th 
march  1753.  [R9berCs  death  [b)  was  just  three  months 
after  the  now  lessor  of  the  plaintiiTs  actual  entry :  and 
it  was  after  issue  joined  in  this  present  ejectment.] 

John  DacreSy  one  of  the  lessees  in  the  indentui^  of 
lease  dated  SlstMiriy  16P8,  died  in  1705. 

Robert  Dacres^  another  of  them,  died  in  170G. 
Thomas  Dacres,  the  third  of  them,  survived  the  other 
two :  and  died  on  ^I3d  July  1732. 

They  find  that  John  Atkyns,  the  lessor  of  the  plaintiff  [^ 
KETVK  WAS  IN  POSSESSION  of  thc  premises  in  question 
or  any  part  thereof,  nor  in  receipt  of  the  rents  and 
profits  thereof  or  of  any  part  thereof;  nor  entered 
thereupon,  till  the  15th  of  December  \lb^\  whenhe 
Mflile  on  ACTUAL  ENTRY  luto  and  upon  the  same;  claim- 
ing the  same  as  devisee  thereof  under  and  by  virtue  of 
the  will  of  the  said  Sir  Robert  ^^/ryws  the  father ;  and 
ejected,  drove  out,  and  removed  tliesaid  Robert  AtkynSy 
esq.  Charles  Coxe^  Thomas  Horde,  kc.  therefrom;  and 
mwi seised  thereof y  as  the  law  requires;  and  bein^^  so  seised 
thereof,  made  the  demise  to  the  said  Cyprian  Taylor  the 
now  plaintiff,  on  the  loth  of  December  1752,  to  hold  from 
thence  for  fifteen  years ;  by  virtue  whereof  the  said 
Cyprian  Ttfy/or  entered  on  the  18th,  aud  was  ejected  by 
the  defendants  on  the  19th. 
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{a)  He  was  one  of  the  defendants,  and  all  the  other  de« 
fendants  were  as  much  original  defendants  as  he  was^ 
but  that  the  word  original  is  quite  improper.  The  reporter 
had  probably  read  some  equity  reports,  and  took  the 
epithet  original  from  those  reports,  in  which  it  is  proper- 
ly  used.  Where  a  defendant  dies,  and  the  cause  is  revived 
against  his  representatives,  there  the  deceased  is  properly 
called  the  original  defendant,  in  contradistinction  to  his 
representatives,  who  were  not  originally  any  parties  to 
the  suit ;  and  so  in  case  at  law,  where  proceedings  may 
be  revived  by  sci.fa.  after  an  abatement,  the  word  origi^ 
vfo/may  be  properly  used,  but  not  in  the  present  case, 
ivhere  there  are  no  new  defendants. 

[h)  If  Robert  had  been  the  sole  defendant,  the  suit 
irould  have  abated. 
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1757.  -^"^  ^^^^  ^^^y  conclude  generally,  as  usual;  submit- 

TAYLOR    ^^^S  ^^^  matters  of  law   to  the  judgment  of  the  court, 

y^  upon  the  above  facts. 
HORDE.  T^hi^  case  was  argued  four  several  times;  first,  on 
Tuesday  3(1  June  1755,  by  Mr.  Yorke,  for  the  plaintiff, 
and  Mr.  Knozcler  for  the  defendants ;  a^ain,  on  Tuesday 
llth  November  1755,  by  Mr.  Fratt  for  the  plaintiff,  and 
Mr.  Perrot  for  the  defendantp;  a  third  time)it)n  Tuesday, 
llth  May  1756,  by  Mr.  Caldecot  for  the  plaintiff,  and 
Mr.  Serjeant  Prime  for  the  defendants ;  and  a  fourth 
time,  on  Friday  igth  November  17 od^  by  Mr.  Caldecot  iox 
the  plaintitf,  and  Mr.  Kmrsler  for  the  defendants :  but 
it  is  unnecessary  to  repeat  the  three  first  arguments  par- 
ticularly; because  the  last  includes  the  general  sub- 
stance of  them. 

The  sum  of  what  was  urged  on  the  part  of  the  plain- 
tiff  was,  that  the  leasing  arid  jointuring  powers  existed  at 
the  time  when  they  were  executed  by  Sir  Robert  Atkyns 
the  father ;  that  those  powers  were  ore//  executed  by  him  ; 
that  the  lease  and  jointure  made  hy  him,  in  pursuance  of 
those  powers,  were  an  impediment  to  his  son  SirJioierf 
the  younger'^  suffering  a  common  recovery;  that  even 
supposing  that  James  Earle  was  a  good  tenant  to  the 
pracipe,  yet  the  entry  of  dame  jinn  the  jointress,  within 
the  five  years,  avoided  this  recovery ;  and  consequently, 
that  the  remainder  or  reversion  in  fee,  devised  to  the 
lessor  of  the  plaintiff  by  Sir  Robert  the  father,  was  not 
barred  by  the  recovery  thus  suffered  by  Sir  Robert  the 
son. 

These  points  were  entered  into  very  largely,  by  Mr. 
Caldecot  and  the  gentlemen  wl)o  bad  spoken  before  him» 
on  the  same  side. 

They,  first  endeavoured  to  prove(a)  that  the  powers 
r  75  ']  rcs^r^'^^  ^^  Sir  ft.  A.  the  father  by  the  two  deeds  of  12th 
^  "^  June  16()9  were  in  bein^  and  valid  at  the  time  of  the  exe- 

cution of  the  lease  Ip  the  Dacres  ;  and  secondly, 
that  they  were  well  executed:  and  consequently  that 
there  were  estates  of  freehold  subsisting  at  the  time 
when  Sir  jR.  J,  the  son  made  the  feoffment  to  Earle: 
tiz.  dame  Ann's  jointure,  and  the  lease  to  the  Dacres : 
and  therefore,  thiidty,  they  insisted  that  these  life-estates 
were  impediments  to  Sir  R.  A,  the  son's  suffering  the 
common  recovery.  They  denied  that  S'w  Robert  Atkyns, 
the  son,  was  tenant  in  tail  in  possession^  at  the  time  that 
he  made  the  feoffment  to   James  Earle :  so  that  Earle 


{a)  This  is  wrong:  the  powers  were  only  in  the  greater 
deed ;  lege  therefore  that  "  the  two  powers  reserved  to  Sir 
'*  R.  A.  the  father  by  the  great  deed  of  l^ihJune  1669." 
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could  not  be  a  good  tenant  to   the  pracipe.    And  they        1757. 
urged,  that  even  admitting  that  Sir  R.  A,  the  son  was     ta^ylor 
tenant  in  tail  in  possession,  yet  he   could  not  upon  this  v. 

naked  possession,  without  the  freehold,  make  a  good  horde. 
tenant  to  the  precipe  without  the  jointress  and  the  iessee 
for  life's  joining:  And  that  the  court  ca/t//o^  (under  14 
G.  2.  c.  20.  §  1.)  PRESUME  aprewious  surrender  or  convey^ 
ance  of  the  estates  for  life,  in  order  to  make  the  recovery 
good. 

They  further,  fourthly,  insisted,  that  supposing  Sir 
Robert  Atkyns^  the  son,  was  tenant  in  tail  in  possession, 
and  also  that  there  was  a  good  tenant  to  the  precipe ;  (so 
that  the  recovery  was  good,  as  a  common  conveyance  ;) 
yet  the  re-entry  of  dame  Ann  Atkyns^  the  jointress,  within 
the  five  years  (in  1712)  actually  avoided  this  recovery; 
which,  if  not  void,  was  at  least  voidable  bv  the  tenant 
for  life  :  arnl  this  re-entry  of  the  tenant  for  life  re-vested 
all  the  subsequent  estates. 

The grw/ stress  of  the  question  lies  (as  they  said)  upon 
the  tenant  to  the  precipe. 

The  first  point,  in  order  of  tinie^  is  the  validity  of  the  FJr»t  point. 
two  powers  created  by  the  greater  deed  of  lody. 

But  there  is  no  ground,  either  for  the  supposition  of  a 
faet^  **  thai  the  lesser  d«^ed  must   have  been  executed 
•*  last:**  or  for  any  inference  in  point  of  law,  "  that  it 
**  operates  to  the  extinction  of  these  powers.'* 

Theyiic*  concerning  the  priority  of  execution  of  the 
two  deeds  cannot,  Notp,  be  determined  by  anyevideyce: 
Therefore /)ye5iiiiip//oii  must  determine  it. 

Now  one  of  these  deeds  is  an  agreement  to  execute  [2  Burr.  713.] 
the  other:  consequently,  must  have  been  prior  to   it. 
The  lesser  deed  covenants;  the  greater  performs  that  co- 
venant :  therefore  the  lesser  was  prior.     If  it  had  been 
executed  last :  that  would  have  destroyed  the  very  effect  f     76     3 
of  it  and  the  powers  raised  by  it.  Dame  Mary  was  giving 
up  and  exchanging  her  former  jointure :  and  therefore 
she  might  desire  a  single  distinct  deed,  to  secure   her 
own  interest.    For  which  purpose,  a  deed  of  covenant 
was  the  most  proper  :  and  there  was  no  need  to  incum* 
ber  this  lesser  deed,  with   the  powers  inserted  in  the 
greater  deed ;  which  powers  did  not  concern  her.  Where- 
as, in  order  to  support  a  contrary  argument,  it  is  neces- 
sary to  suppose  a  r^ew  agreement  (without,   and  even 
against,  any  reason  for  it,)  to  alter  and  destroy  the  former 
agreement.     But  if  the  parties  had  meant  so,  they  would 
have  so  espressed  it. 

However,  supposing  the  lesser  deed  to  have  been  ac« 
tually  executed  last;  yet  being  all  vnojlatu,  the  law  will 
order  the  time,  so  that  the  proper  deed  shall  be  taken  to 
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1757.      ^^  anterior,  and  the  other  subsequent,  according  to  the 
TAYLOR    ^^^^^^  ^f^fi^  thing  find  the  intent  df  the  parties.     Viggeis 
y^  case,  I  Co.  Rep.  173.  Albany* $  case,  1  Co.  Rep.  107.  and 

.HORDE,      ^^V'  75.  the  Lord  Cromu^eWs  CBse. 

And  the  operation  of  thtijinevrillfoilow  the  construe" 
tion  of  the  deed. 

Countess  of  Rutland's  case,  5  Co.  2(5.  a. 
Second  point.        Therefore,  the  existence  tof  the  powers  being  establish- 
ed, the  next  question  is, "  whether  they  have  been  well 
**  executed.**     Dame  Mnry*s jointure  has  not  been  objected 
to :  but  the  lease  made  to  the  Dacres  has ;  (fir-^t)  as  being 
without  a  subsisting  power  in  ISir  R.       the  elder,  the  les- 
sor to  make  it;  (secondly)  as  being  fraudulent,  «ven 
supposing  him  to  have  had  power  to  make  it:  (thirdly) 
.  as  the  livery  and  seisin  was  made  to  the  attorney  of  one 
[♦And  it  might  on/y  of  the  three  lessees,  and  not  to  a// three,*  or  their 

have  bera  ad-    :_•    4.     4.4.    ^ 

ded  as  all  three  JO»nt-attorney. 

were  under  Now  it  is  true,  that  a  tenant  in  tR\\  in  possession  m^y 

•»^'3  suffer  a  recovery  :  so  also  may  a  tenant  in  tail  in  remain^ 

der,  if  he  can  get  in  the  tenant  for  life. 

But  the  original  donor  may  interpose  as  many  estates 
for  life,  as  he  pleases,  before  and  prior  to  the  tenancy,  in 
tail.  And  this  lease  to  the  DacreS,  under  the  power,  is 
just  the  tame  as  if  it  had  been  originally  interposed. 
And  the  declaration  of  the  intention  will  not  vitiate  the 
estate  limited  to  these  Dacres :  If  it  had  been  even  a  co«- 
dition  annexed,  in  restraint  of  alienation,  such  a  condition 
■would  have  only  been  void;  and  the  estate^  good.  Co. 
Litt.  24;  a.  Corbet* s  case,  1  Co.  84.  Mary  Partington's 
case,  10  Co.  35.  6. 

L  77  3  As  to  fraud— there  is  nothing  fraudulent  in  this  lease. 
And  both  the  terms  have  been  actually  recovered  at 
law. 

If  Sir  R.  A.  the  father*8  superfluous  declaratipn  has 
any  effect,  it  makes  the  lease  good  :  and  it  would  have 
been  adjudged  good,  if  it  had  been  called  in  question 
whilst  it  subsisted.  2  Leon.  132.  Moore  and  SavilTs 
case. 

And  no  one  is  hurt  or  defrauded  by  this  lease.  Not  the 
jointress :  for  the  full  and  best  rent  is  reserved.  There- 
fore Cro.  Eliz.  5.  The  Countess  of  Sussex's  case  does  not  af- 
fect this  case;  for  there,  the  jointress  suffered.  Nor  is 
the  tenant  in  tail  hurt;  for  the  same  reason,  as  to  his 
rent :  and  as  to  the  postponing  his  power  to  suffer  a  re- 
covery, it  was  legal,  and  might  have  been  done  by  a  real 
actual  demise  for  life  or  lives.  And  the  eyes  of  this  court 
do  not  pierce  further  than  the  shellf  of  the  conveyance ; 

f  Legal  iruits.  ^ot  to  the  desim  of  it.  As  in  cases  of  terms  to  preserve 
contingent  remainders,  this  court  cannot  hinder  the 
trustee  from  destroying  them  :  So,  of  terms  to  attend  in« 
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lieritances ;  which  this  court  cannot  hinder  the  mortgagee       1757. 
from  getting  in,     Cro.  Car.  190.      The  cnsc  of  Nash  w    taylo'r 
Prr j/o/i,  is  a  strong  case  to  shew  that  the  court  of /azo      '   ^' 
will  not  meddle  with  the  equity  of  the  case.  u^^,  *^ 

Now  this  lease  has /^ursfie^y  Me  power:  and  this  court 
will  not  meddle  with  the  intent. 

Leases  made  by  churchmen,  for  the  benefit'  of  their 
families,  are  generally  as  fictitious  as  this:  and  yet 
they  are  always  allowed  to  be  good. 

As  to  the  livery  and  seisin — this  livery  to  Thomas  Bar- 
ker enured  to  the  use  of  all  the  three  IJacres,  according;  to 
the  purport  and  true  meaning  of  the  letter  of  attorney, 
most  explicitly  therein  expressed,  and  so  declared  at  the 
time  of  the  livery  by  Sir  R.  A.  the  elder  who  gave  it. 

This  sufficiently  appears  (as  tiie  present  infcollment 
was  bif  DErD,)from  Bro.  Abr.  Titie  Feffcments  dt  terres^ 
pL  16,67,  72.  and  Co.  Litt.  48.  6,  49.  a.  But  e  Anders. 
196.  pi.  14.  the  case  of  Davy  v>  Abbots  is  in  point:  it  is 
most  exactly  the  same  case  as  this. 

So  that  the  /i/e-estates  of  darae  Ann  and  of  the  three 
Dacres  appear  to  have  been  ueli  created. 

Consequently  therefore,  a  rfoiiA/e  freehold  is  sufficiently 
^tablished ;  viz.  one,  in  dame  Ann;  the  other,  in  the 
Dacres. 

From  hence  it  follows,  tliirdly.  That    Sir  Robert  At-  C     78     3 
k^Ns  the  son,  was  by  them  precluded  from  sufiering  this  Third  po.nt. 
recoveiy :  as  he  was  not  tenant  in  tail  in  possession,  at  the 
time  of  his  making  the  feoflment  to  James  Earle.    There- 
fore he  was  to  gain  a  freehold  as  he  could ;    by  right,  or 
wrong:  and  it  may  be  said,  that  either  of  them  will  do. 

But  even  supposing  him  to  have  been  tenant  in  tail  in 
postcsiion,  yet  James  Earle  was  tio  good  tenant  to  the 
pracipe. 

Wnen  he  recovered  against  dame  Ann,  he  was  not  tenant 
in  tail  in  possession:  but  he  recovered  against  her,  upon 
a  supposition  "  that  he  rrr/l"  Which  supposition  was 
grounded  therefore  upon  a  mistake.  AikI  the  terms  which 
Philips  recovered  as  his  lessee,  and  surrendered  to  him, 
were  both  of  them  yfc/fV/ow^.  So  ihat  the  feoffment  to 
-Etfr/e must  fall  to  the  ground;  having  no  foundation  to 
support  It.  And  though  livery  was  given  to  him  by  Sir 
Robert,  yet  Sir  Robert  himself  continued  in  possession 
till  his  death. 

Which  observations  being  premised,  this  part  of  the 
case  may  be  considered,  1st,  on  Sir  Robert's  verdict  and 
judgment  against  dame  Ann ;  and  *2dly,  on  his  subsequent 
feoffment  to  Earle. 

First — His  entry  under  the  judgment  cannot  amount  to 
^iuiuisin ;  nor  had  he  thereby,  an  estate  pursuant  to  his 
|jfl^«8  there  claimed  by  bim  ;  it  could  not  be  more  than 
VOL.L  G 
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lYSY*      ^  estate  in  tail,  expect  a  nt  upon  two  freeholds.    It  could 

TAYLOR     ^^^  ^  ^  disseisin :    because  it  was  an  entry  under  a 

Y^  verdict    Tn  truth,  he  gained  only  a  bafe  naked  potieuhhp 

HORDE.     ^/^^^  ^^^  freehold.    And  sols  ^the  writ  of  Aao^r«/acui^ 

po$8cssionem :  and  the  judgment  is  "  to  r^over  tHe  ternC* 

only.    AT\d  Cro.  EHz.  438.  ^Ae  c<ise  of  Aatemah  v.  AHen, 

^  (upon  a  devise  the  same  with  that  in  the  case  of  JSewys 

and  Scholastica  his  ncifev.  Larke,  in  Plowd.  403:)  abo 

proves  this. 

Therefore  the  entry  under  the  judgment  in  ejectment 
could  give  no  title  to  Sir  R.  A.  the  son  to  suffer  a  recovery : 
it  was  a  LAWFUL  entky;  but  an  "unlawful  holding. 
Co.  Lit.  57.  b.  A  wrongful  withholding  is  not  a  disseisin ; 
but  a  deforcement.  Co.  Litt.  277.  b.  331.  b.  ^54.  ft.  355, 
356.     And  this  is  without  the  freehold. 

It  is  like  the  cases  of  tenant  at  sufferance :  12  Assize  22. 
Co.  Lilt.  bl.  b.  1  Ro.  Abr.  659.  Title  pmmiVi,  letter 
C.  p/.  10, 1 1.  Cro.  Jac.  169.  The  case  of  Butler  v.  Duck- 
matiton.  Co.  Lit.  270,  271.  Cro.  Eliz.  238.  The  case  of 
f  79  ]  Allenv.HilL  All  which  cases  concur  to  prove  "that 
**  nothing  shall  operate  by  way  of  disseisin,  but  a  tor- 


••  TIOUS  ENTRY.** 


iDDLE  kind  of  holdings  between  a 
disturbs  nothing;  and a/ee;  Which' 


And  there  is  no  m 
itaked  possession,  that 
disturbs  every  thing. 

Then,  secondly,  as  to  the  feoffment  to  James  Earle.    If' 
gained  nb  estate  to  Earle.    This  is  a  very  great  point  to 
families,  for  the  preservation  of  intails. 

If  the  contrary  construction  should  prevail,  even  tehaiHi 
at  tmll  might  do  the  same  thing. 

!Put  the  line  is  drawn  thus;  viz.  *'  that  a  tenant  iti  tilil, 
"  wi^H  the  freehold^  may  bar:  h\it  without  it,  he  cad 

WOT."  .  ^ 

A  real  feoffment  indee'd  may  do  it :  but  ^JictitioUs  one 
cannot:  but  shall  be  considered  as  fraiidqlent  and.  void, 
like  thai;  in  Savile,  126.  Leon.  White  v.  William  Macdn. 
ft  is  not  a  discontinuance:  Swifl  v.  Heath,  Carthew, 
109, 110. 

Sir  R.  A.  the  son,  gained  no  fee  by  it,  to  himself;  tiof 
any  to  Earle ;  and  the  court  will  con^der  it  as  merely 
collusive. 

That  he  gained  none,  ^o  himself  ^iip^ekts  from  I  Brown^ 
htP^^SQr  Dame PeU't  case.  2  Inst.  412,  413.  Cro.  Car. 
302.  Blunden  v.  Baugh.  JBracton,  lib.  4.  ;>a.  161, 162. 
Cqt  Lit.  153.  l}u.  62. 11  Assize  6.  Powsley  v.  ^Idckman, 
Cro.  Jac.  659.     Bull  v.  nyat,  Cro.  Car.  t}SB. 

That  he  gained  none  to  Earle,  is  equally^  true.  Ear  It 
^ned  no  estate  of  freehold,  by  this  feoffment;  either  as 
%#nong-<loer,  *of  as  a  4i8^isor.  1  Ventr.  360,  Serj^tet 
MaynarJCs  argument  in  Moor  v.  Pitt, 
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He  might  indeed,  be  taken  as  a  disseisor,  at  the  election 
of  the  right  owner ;  butitof  against  it.  And  here  was  uo 
intention  of  B,  disseisin.  Cro.  Jac,643.  Ferrers  v.  Farmer. 
1  Mod.  107.  Fountain  v.  Cook.  In  fact,  here  was  no  actual 
^ueisin^'  For  sir  A.  A.  the  son  continued  in  possession* 
Neither  was  here  any  force  or  expulsion.  Arwi 
it  is  not  eveiy  entry,  th^t  is  a  disseisin :  it  is  no  dis» 
seisin,  unless  there  be  an  expulsion.  Co.  Lit.  181. 
1  Salk.  C46.  pL  2;  most  expressly. 

Considering  this  feoffment  Aspart  of  the  conveyance 
<3fa  common  rtcotery^  as  a  common  assuraficCy  Sir  Robert  the 
younger  had  no  power  to  make  a  feoffment. 

It  is  not  hereby  meant  that  he  could  not  in  fact  make  a  [ 
feoffment :  every  man  in  possession  may  do  it  But  this  Sir 
R.  A»  the  son,  could  not  convey  an  estate  of  freehold,  by 
any  rightfut  conveyance,  as  fine,  release,  or  bargain 
and  sale.  And  if  he  cannot  do  it  by  a  rightful  method, 
^\\\  the  law  permit  him  to  do  it  by  aziror^ul  one  ?  Surely 
«ot.  The  possession  of  a  tenant  at  sufferance  is  not  suf- 
ficient to  build  a  title  upon.  Co.  Litt.278.  Cro.  Jac.  169. 
Cro.  Eliz.  238. 

Cofntnon  recoveries  are  now  considered  as  a  mere  coft^ 
Teyance:  and  the  recoveror  is  a  mere  instrument  andcrea^ 
ture  of  the  tenant  in  tail.  2  U^p.  77.  CromtetlVs  case. 
Poph.  23.  The  case  of  Crocker  and  York  v.  Dormer.  Cro. 
Jac.  643.  Sir  John  Ferrers,  and  Sir  John  Carson  v.  Sir 
Richard  Fermor  and  others.  2  Ro.  Rep,  247.  S.  C.  (at  the 
end  of  it.)  1  Mod.  107.  Fountain  v.  Coke.  So,  the  known 
iase  of  copYhotds,4  Co.  28.  a.  Cokeys  Complete  Copyholder; 
and  the  case  in  1  R6,  Rep,  223.  Herbert  v.  BinioN. 

From  all  which  cases  it  is  clearly  to  be  inferred,  that 
th^ whole  transaction  is  one  common  assurance;  that  the 
tecoveror  is  a  creature  and  instrument  of  the  tenant  in 
tkil ;  and  that  it  shall  not  be  considered  as  a  torlious  entry 
and  a  disseisin,  in  a  coiTimon  assurance. 

Such  a  feoffment  as  thisi,  may  be  made  by  any  person  in 
|M>86essiont  and,  if  this  should  be  established,  it  may  be  . 
of  very  mischievous  consequence:   and  will  introduce  a 
mew  law,  contrary  to  M  former  rules  and  doctrines. 

The  A^ar.  14  G.  2.  c.  20.  considers  a  common  recoveiy 
as  a  common  dssurance ;  and  has  a  proviso,  "  that  the  per- 
**  80D  had  a  title  to  make  a  tenant  to  the  oracipe.*'  And 
here  is  not  the  least  ground  to  presume  that  the  tenants 
for  lifie  either  joined  or  surrendered  their  estates. 

K6W  if  the' law  considers  that  some  pel-sons  ^are  this 
powfer,  and  others  have  not\  the  law  will  never  sufler 
that  to  be 'Hone  by  f  rand,  which  can  not  he  done  fairly 
kndr^utaM.  Aha  this  whole  transaction  is  y>ae/cff//<rit^ 
MpA  collusive,  and  done  eo  animo  to  bar  the  subsequent 
btates^/ahd  is  therefore'  void,  us  a  rUAVP^  within  the 
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1757.      ^"^^  ^^  Fermors  case,  3  Co.  77.  &•  which  considers  an  c»- 
&ODIMSON  ^^^^  niade  by  collusion  and  fraud,  as  no  estate. 

y^      *        Lastly. — Admitting  the  facts  of  Sir  R.  A»  the  son's 
HOBiNSON.  ^'"S  tenant  in  tail  in  possession;   aud  also,  that  there 
4Ui  point.     '  was  a  good  tenant  to  the  precipe:  yet  the  re-entry  of  the 
jointresi  actually  avoided  it,  and  revested  all  the  subsequent 
estates. 
r     gj     "1      If  the  recovery  was  not  absolutely  void,  but  good  as  a 
COM  MON  conveyance^  yet  it  was  voidable:  and  if  it  was 
voidable,  then  it  was  actually  avoided  by  the  entry  of 
dame  Ami^  uf>on  demises  laid  as  far  back  as  the  14tb  of 
February  1709. 

To  prove  this,  they  applied  the  cases  in  11  Co,  51.  6. 
Liffard's  case;  Cro.  Eliz.  540.  Holcombe  v.  Rawlytis; 
1  Amlenon^  352.  Butler  v.  Baker ;  FilX'Gihbon  245. 
Bunker  v.  Cooke  \  Holfs  Casts,  748;  1  Co.  14  b.  Sir  William 
Pelhums  case;  and  a  case  in  6\  JB.  in  H.  12  Ann,  Good'- 
title  v.  Ridden, 

It  is  like,  the  regress  of  a  disseisee,  which  avoids  all  inter- 
mediate acts,  by  relation, 
Aigtitnentcx        Mr.  Knowfer,  who  twice  argued  this  case  for  the  de- 
p&aedef.         fendunts^  included  in  his  last  argument  all  that  had  been 
or  could  be  urged  on  that  side  of  the  question:  and  it  was 
'  to  the  following  effect. 

The  mam  (juestion  upon  this  case  is, "  whether  the  re- 
covery suffered  by  Sir  R.  A,  the  son,  be  a  good  recovery. 

For  it  is  insisted  by  the  lessor  of  the  plaintiff,  "  that 
"  the  recovery  is  void,  as  being  sutlered  by  a  person  who 
"  bad  only  a  bare  possession,  and  had  no  power  to  make  a 
•'  tenant  to  the  prtccipe.^* 

But  1/ the  recovery  is  good,  the  lessor  of  the  plaintiff 
can  have  no  title  :  because  he  claims  under  a  limitation  in 

« 

fee,  expectant  on  the  determination  of  an  estate  tail, 
which  \s  barred  by  the  recovery. 

The  limitations,  undev  which  alt  the  parties  derive  their 
title,  are  contained  in  two  deeds,  dated  12th  June\G69: 
which,  from  their  bulk,  and  for  distinction's  sake,  have 
been  called  the  great  deed  and  the  little  deed. 

The  grea/ deed  is  a  release,  grounded  on  a  bargain  and 
sale  for  a  year:  the  little  deed  is  a  covenant  to  levy  a  fine, 
and  a  declaration  of  the  uses  of  the  fine. 

In  speaking  to  the  question, 

Four  matters  roust  be  taken  into  consideration,  viz. 

First,  the  order  in  which  the  two  deeds  were  executed; 

and  in  what  manner  t\\ty  influence  each  other.    And  from 

r     82     [1  ^his  consideration  it  will  appear,  whether  the  leasing  and 

,    jointuring  powers  did  exist  at  the  time  when  they  were 

exercised  by  Sir  Robert  Alkyns  tl>e  father. 

Secondly,  supposing  the  leasing  and  jointuring  powers 
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did  then  exist,  then  whether  those  powers  were  well      \7S^. 
BXcctTTBD  by  the  said  Sir  Robert  the  father.  taylor 

Thirdly,  supposing  they  were  well  executed,  then  whe-  ^^ 

iher  the  lease  or  the  joiniure^  made   pureuant  to   these    horde, 
powers,  were  an  impediment /o  Sir  Robert  Alkym  the 
soM*8  niff'eringthe  recoveuy. 

Fourthly,  if  the  recovery  was  good,  then  whether  the 
RE-ENTRY  ofdome  Ann,  under  the  second  ejectment,  did 

AVOID  it. 

First,  as  to  the  order  in  which  the  two  deeds  were  exe-  nwt point, 
cuted;  and  in  what  maimer  they  injiufuce  each  other* 

It  is  found  by  the  verdict,  that  Sir  R,  A.  the  father, 
beino;  seised  of  the  estate  in  question  and  of  several  other 
estates,  on  \^Junc  16(59,  made  and  executed  three  inden- 
tures. By  the  first,  he  in  consideration  of  a  marriage  be- 
fore that  time  had  with  dame  Mary  his  then  wife,  and  of 
her  releasing  a  former  jointure  made  to  her  before  their 
marriage,  covenanted  that  he  and  the  said  dame  Mary 
his  wife  and  Sir  Eduard  Atkyns  (his  father)  would  levy  a 
fine  to  Edward  Carteret  and  John  Lowe,  of  the  estate  in 
question  only;  to  the  use  of  SirjR.  -4.  the  father  for  life, 
MII5  waste;  remainder  to  the  said  dame  itfwry,  for  life, 
for  her  jointure;  remainder  to  Sir  R.  A.  the  son  and  the 
heirs  male  of  his  body  by  Lovis  Carteret  his  intended  wife; 
remainder  to  the  right  heirs  of  Sir  Robert  the  father. 

By  the  second  indenture  (taken  in  the  order  as  they 
stand  in  the  verdict)  the  estate  in  question  is  bargained 
and  sold  by  Sir  Jirfcpar^  ^.  and  Sir  i{.  A.  the  father,  to 
Sir  Edward  Carteret  and  John  Lowe,  for  a  year. 

By  the  third  indenture.  Sir  Kdrcard  A.  and  Sir  Ro" 
ierf  ^.  the  father,  in  consideration  of  a  marriage  before 
that  time  had  between  Sir  R.  A.  the  father  and  d^me 
Mar^  his  then  wife,  and  of  a  marriage  to  be  had  betivoen 
Sir  jft.  ^.  the  son  and  Lovis  Carteret,  and  of  her  marriage 
portion,  and  for  a  provision  to  be  made  for  dame  Mary,  of 
a  jointure,  release  the  estate  in  question  (inter  alia]  to  Car- 
teret  and  JLotre  and  their  heirs,  to  the  use  of  Sir  R.  A.  the 
father  for  life,  sans  waste;  remainder  (except  timber)  to 
dame  iH«ry  for  life,  for  her  jointure;  remainder  to  Sir  R. 
^.the  son  and  the  heirs  male  of  his  body  on  the  body  of 
iioni  Ccr^ere/ /  remainder  to  the  right  heirs  of  Sir  R,  A,  r  go  "j 
tbefatber.     (These  are  all  the  limitations  in  this  inden-  *•  ■* 

ture,  conceniing  the  estat«  in  question.)  Siri{.  ^.  the  fa- 
ther covenanted  witli  Sir  George  Carteret  (the  father  of 
Ixnis  C.)that  for  the  better  securing  the  estate  in  ques- 
tion to  Sir  Edward  C.  and  John  Lowe  and  their  heirs,  he 
and  dame  Mary  his  wife  and  Sir  Edward  Atkyns  would 
)evy  a  fin^  to  Carteret  and  Lowe  and  their  heirs,  to  the 
uses  before  declared. 
In  Trinity  term  IW9,  a  fine  with  proclamations  was 
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•  * 

1757       levied,  of  the  estate  in  question  (together  witb.othe^.es^ 

TAYLOR    ^^^)  ^y  ^*^  Edward  A.  Sir  JR.  A.   the  father,  and 

^  dame  Mary  his  then  wife,  to  Sir  Edwflrd  CarterH  and 

HORDE.     John  Rotee.  ,  r 

r^o  ViD.  26*9.1     ^^  i^  ^^"^  found,  which  of  the  two  deeds,  was^execut^d 
Jirst ;  (though  it  was  a  matter  ofy^tc^:)  so  that  the  prio- 
.  rity .of execution  niMSt  be  determined  by  the  court^from 
circumstances  and  presumptiotis. 

The  order  in  which  the  two  deeds  stand  in  the  verdict^, 
concludes  nothing,  one  way  or  the  other:  since  they  are 
placed  there,  as  they  were  given  in  evidence. . 

Then  he  proceeded  to  compare  the  two  deeds,  and  to 

>  reason  upon  them ;  and    argued  very  elaborately,  that 

n'fAerthe  Utt/e  deed  was  executed  after  the  great  deed i 

or  that  the  little  deed  was  made  with  a  view  to  control  or 

'  correct  the  great  deed ;  or  that  the  great  deed,  and  the  lit-' 

tie  deed,and  the^'<r  must  beconsidereda3o/ieA3suRAKce, 

(though  not  as  incorporated,  and  as  one  sitkgle  MCt:)  aad 

.  in  either  case,  there  is  an  end  of  the  kusing  power,  and 

alsoof  thejoiw/tir/wg  power. 

And  he  argued  very  strenuously,  that  the^/<e  would  er- 
tinguish  both  those  powers ;  because  they  were  powers  op* 
pendant  and  annexed  to  Sir  R,  A.  the  father's  estate  for  U&, 
and  NOT  collateral  to  his  estate., 
sdpoiot.  Second  point  or  head — supposing  the  great  deed  was 

last  executed,  or  that  it  controls  or  corrects  the  little  deed ; 
then 

Whether  the  leasing  and  jointuring  potsers  were  vcell 
EXECUTED  by  Sir  J{.  ^.  the  father. 

He  chose  to  say  nothing  a:^  to  the  execution  of  the  joi/i^ 

turing  powei;  no  circumstances  attending  the  execution 

of  t/,  having  been  laid  before  the  jury :  but  confined  bim- 

•  See  the  note  self  to  the  other ^  {the*  leasing  power.) 

atuie  end  of       Now  this  lease  is  void^  as  against.  law  ;  being  made 

m,'lo5%c^  for  no  other  purpose   than  to  restrain  Sir  R.  A.,  the  son 

Gounting'for     from  Suffering,  a  recovery.    Fpr  that  restraint  isMgaimt  taw. 

cartmiiing  ihii       The  power  to  Stiff tr  a  common  recovery^  is  Bl  privil^e 

•Jgttment  *      inseparably  incident  to  an  estate  tail :  it  is  a  potestas.  jdie* 

r     84      1  ^^^^^9  wbioh  is;»o/  res/rai/zed.bytlie  statute  ae  donis;  and 

^  has  been  so  considered  ever  .since  TaltaranCs  .Case.  [12 

£.  4. 1 4. 6.  vL  16.]  And  this  power  **  to  sufier  a  common 

**  Tecoyery^*  cannot  be  restrained  hy  condition^  limitation, 

custom,  recognizance,  statute,,  or  covenant. 

That  it  cannot  be  restrained  by  condition,  appears  by 
Co^  Litt.  923. 6. 224.  a.  and  tiondays  case,  9  A^  .128. 

That  it. cannot  be  restrained  by  limitation,  appears  by 
Cro*^.  JaCf  69(>.  Foy  v.  JJinde ;  and  by  Sonday^s  case,  and 
other  books.  ... 

e.:;;Tj)^t  JLt.(:ajiuiptbe»restrainedby:  custom,  appears  by  tbe 
^ase  of  Taylor  ana  Shaw,  in  Carter  6  4r  ^^* 
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That  it  cannot  be  restrained  by  recoanizance,  or  by     J  757. 
«/a/i</^> appears  by  Pople's  case,  cited  in  Moore  810.  TAYLOk 

;That  .it  cannot  be  restrained  by  covenant ,  appears  by  the         y^ 
i;^eo( Collins  v.. Plutnmer^  I  Peere  fVms.  101.  horde^ 

That  an.  ATTEMPT  to  suffer  a  common  recovery  cannot 
be  restrained,  appears  by  Cortex's  case,  in  the  i  Rep^  63. 
^ildmqys  case,*  in  the  6  l^ep,  40.  and  the  case  of  Pierce 
V,  W'«/i,  in  1  rentr.  3^1 . 

And  that  a  conclusion  to  suffer  a  recovery  cannot 
be  restrained,  appears  by  Mary  Portington's  case,  in  the 
10  Rep.  35, 

So  that  the  question  is  reduced  to  this, "  whether  that 
**  can  be  effected  by  a  lisase;  made  pursuant  to  ,a  power ^ 
*^  which  can  not  be  attained  by  a  condition,  limitation, 
**  .custom,  statute,  recognizance,  pr  covenant.'* 

Since  the  law  has  been  thus  careful  to  preserve  this 
incidental  privilege  of  suffering  a  common  recovery,  to  a 
tenant  in  tail,  surely  it  will  not  permit  this  new  experi* 
menty  equally  detractive  to  that  privilege,  to  take  place. 
This  is  the  j^rst  attempt  of  the  kind :  and  it  is  a  sound 
rule  of  law,  "  that  what  never  has  been,  ought  not  to  be 
' '  permitted." 

The  iiEASE  is  also  void,  as  htmg  fraudulent :  for  it  r     g^     T 
\va8  made  to  deprive  Sir  It.  A.  the  son,  of  the  profits  of  "■ 

the  estate,  and  of  an  incidental  power  over  it.  And  the 
fraud  which  made  it  void,  was  apparent.  And  as  the 
estates  affected  by  the  lease,  subsisted  before  the  lease 
was  made,  the  lease  vf^s  fraudulent  at  common  law. 

Tp  prove  the  lease  to  be  fraudulent,  he  relied  on  Savile^  i^^^^^  ?^  ^^' 
126.  the  case  0/ White  y.  Bacon,  H.  3-2  Eliz,  In  a  forme-^ 
don,  the  tenant  pleaded  non-tenure :  on  which,  the  par^ 
ties  were  at  issue.     The  jury  found  "   that  the  tenant 

made  a  feoffment  to  3ereral  persons,  to  their  own  proper 

use, before  the  writ  purchased;  and  that  the  feoffees 

never  took  the  profits  of  the  land;  but  that  the  feoffor 
••  took  them,  until  the  day  of  purchasing  the  writ.*'  And 
tlie  doubt  was,  whether  the  feoffment  was  fraudulent  as 
against  the  demandant  And  the  judgment  of  the  court 
was,  "  that  it  was  fraudulent  and  void."  Now  if  the 
feoffee's  ifo/ taking  the  profits,  but  the  feoffor's  taking 
ihemp  was  a  reason  for  aojudging  the  feoffment  to  be  frau« 
duleot  against  the. demandant  in  Ma^  case;  the, lessee's 
|foi  taking  tlie  profits,  not  paying  the  reserved  rent^  nor  hav* 
ingihe  lease  in  his  custody ;  but  the  lessor's  continu- 
IMQ  tit  possession  and  taking  the  profits  to  the  day  of  his 
death,seem  in  the  prr^e/if  case,  to  be  full  (u coge/i^  reasons 
for  determining  this  lease  to  the  Dacres  to  be  fraudulent, 
against  dam^  Ann  and  Sir  il.  A.  the  son. 

If  this  case  should,  be  answered  by  saying  .'' th^  feoff- 
"  meat  therein  mentioned  was  m?tde  void  by  13  £/u«  c. 


cc 
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yr^j^     "  5.  made  against  fraudulent  grants ;"  the  reply  would  be 

TAYi  ovL    "  ^^^^^  ^^^^  statute  was  made  in  affirmance  of  the  com* 

y  ^         "  mon  law  •/*  as  appears  by  Twine's  case  in  the  3  Hep. 

HORDE.     ^^  *•  ^"^  '^®  argued  that  the  lease  was  fraudulent  not 

only  at  common  law,  hut  likewise  by  the  statute.    For  the 

marriage  of  dame  Mart/  with  Sir  A.  ^.  the  father,  and 

dame  Marj/s  releasing  her  former  jointure,  were  a  valuable 

consideration  for  the  estate  limited  to  dame  Mary  for  life : 

and  the  marriage  portion  of  Lovis  Carteret  was  a  valuable 

considtration^v/h'xch  extended  to  the  limitation  to  Sir  JR. 

A.  t.he  son,  and  the  heirs  male  of  his  body  by  Lovis  Car* 

teret. 

Here  it  hath  been  observed, "  that  if  the  lease  had  been 
**  called  in  question  whilst  it  subsisted,  it  could  not  have  been 
**  avoided ;  but  would  have  been  adjudged  absolute,  for  the 
"  benefit  of  the  lessees :"  And  2  Leon.  132.  Moor  and 
Savill,  and  other  books,  were  cited  as  authorities  to  sup- 
port the  observation. 

Answer — the  objection  to  the  lease  is,  "  that  it  neter 
"  -DiTi  subsist,*'  for  the  reasons  which  have  been  mention- 
ed :  and  if  the  lease  was  void  from  the  beginning,  it  is  a 
r     86     1  contradiction,  to  say  •*  it   shall  be  adjudged  absolute.** 
^  And  the  authorities  cited  are,  all,  of  conditions  subsequent 

to  the  estate  created  at  the  same  time  with  the  condition. 
In  \\hicU  cases,  there  was  no  objection  to  the  estate; 
(for  the  estate  was  allowed  to  be  well  created  :)  but  the 
objections  were  to  the  conditions,  which  were  subsequaii 
to  the  estate. 

It  has  been  observed  farther,  **  That  the  eyes  of  the 
"  court  do  not  pierce  further  than  the  shell  of  a  convey- 
•*  ance ;  not  to  the  design  of  the  maker  of  it"     Here  in- 
deed one  must  be  at  a  loss  for  an  answer;    for  want  of 
knowing  what  the  shell  of  a  conveyance  is.     But  there  is 
one  thing  that  appears  upon  this  special  verdict,  which 
very  much  favours,  if  it  does  not  directly  establish  what 
we  have    been  contending  for:  and  that  is  the  verdict 
which  is  found  to  have  been  obtained  by  Sir  R.  J.  the  son^ 
against  dame  jinn  the  second  wife  of  Sir  R.  A.  the  ia- 
ther;  which  verdict  is  a  disaffirmance  of  the  leasing  and 
jointuring  powers ;   and  could  not  have  been  obtained,  if 
those  powers  had  subsisted.     It  is  true,  there  is  a  deed 
found  also  in  the  special  verdict,  which  was  made  be- 
tween the  death  of  Sir  R.  A.  the  father  and  the  bringing 
♦TheUulmtnTf  *^^  ejectment,  and  to  which  Sir  R.  A.  the  son  is  a  party ; 
inptrtite  dated  In*  which  deed  there  is  a  recital   "  That  Sir  R.  A.  the 
iSfh  MtyHio.  •«  son  then  claimed  the  estate  in  question,  by  and  under 
vidtp«.  70.     "fAc  GREAT  dced'^  which  deed  was  not  given  in  evi- 
dence on  the  trial  of  the  ejectment.     But  this  finding  is 
a  matter  of  no  moment :    For  the  little  deed  was  execu- 
ted either  before^  or  at  the  time,  or  else  subsequent  to 
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the  time,  of  executing  the  great  deed.    If  it  was  execut-      1757. 
ed  subsequent  to  the  execution  of  the  great  deed,  then  the    xaylob 
little  deed  and  fine  control  the  prreat  deed,  by  extinguUh*  y^ 

fiig  the  powers.  If  it  was  executed  before  or  nt  the  time  horde. 
of  executing  the  great  deed,  then  the  two  deeds  and  the 
fine  may  be  taken  as  one  assurance  ;  (F.  ante  83.)  And 
in  that  case,  the  little  deed  corrects  the  great  one,  by  li- 
miting the  estate  in  question,  to  Sir  J{.  ji.  the  father, 
discharged  of  the  powers.  And  in  either  case  it  may  be 
•aid,  with  great  truth,  "  That  Sir  R.  A.  the  son  claimed 
"  wider  the  great  rferrf."  However,  supposing  the  person 
who  drew  the  deed,  had  mistaken  the  law,  and  made  a 
false  recital,  surely  a  mis-recital  of  matter  of  law  will 
not  conclude  a  court  of  justice.  And  what  SirK.  ^.  the 
son's  own  opinion  upon  the  matter  was,  will  appear  by 
the  recent  pursuit  of  his  title  against  dame  Jnn\  for  Sir 
R.  J.  the  father  died  in  February  1709:  and  in  Trinity 
term  following  Sir  R.  A.  the  i^on  brought  his  ejectment 
against  dame  Ann^  who  was  then  in  possession  of  the 
estate  under  the  jointuring  power. 

But  it  having  been  found,  "That  afterwards  dame 
*•  Ann  brought  an  ejectment,  and  recovered  the  estate, 
•*  upon  two  demises,  one  made  by  herself,  and  the  other  [  67  3 
••  by  the  surviving  lessee  for  life ;"  it  hath  been  insisted 
that  dame  -^w/t  could  not  have  obtained  that  verdict^ 
UNLESS  the  tzropowersy  or  one  of  them  at  least,  had  iherh 
existed. 

To  which  it  may  be  answered,  that  it  <loesnot  appear 
that  the /i///e  deed  was  produced  2/2  er/c/e/^ce,  upon  the 
trial  of  that  ejectment.  Or  perhaps  thejotnturing  power 
only  might  then  be  in  question  :  or  there  might  have 
been  otlier  reasons  for  the  diti'crence  in  opinion.  But  how- 
ever it  might  happen,  still  that  verdict  is  not  conclu- 
hive. 

Here,  Mr.  Knozcler  argued  that  the  lease  to  the  Dacres  [Stat,  o  liml- 
must  have  detennined  in  1711,  upon  the  death  of  Sir  jR.  *»tion«f 
j^.  theson  without  issue  male:  ani  that  the  lessor  of  the 
plaintiff  was  barred  of  his  remedy  by  this  action  of  eject- 
ment, (being  an  action  grounded  on  an  entry  ;)  because 
it  was  not  brought  within  '20  years  after  his  title  accru- 
ed; and  consequently,  his  entry  teas  not  lawful^  by  21 
Jmc.  l.f.  16. 

But  these  parts  of  his  argument  are  omitted,  for  the 
reason  given  in  the  note,  p.  104,  105. 

Third  point  or  head. — But  supposing  the  leasing  and 
thejointuring  powers  did  exists  and  were  well  executed  by 
Sir  fi.  A.  the  father  :  the  matter  which  falls  next  ud 
'X)nsideration  is,  **  whether  the  lease  or  jointure  madeia 
'*  execution  of  the  powers,  were  an  impediment  to  Sir 
"  JR.  A.  the  son's  suffering  the  recoveiy.'* 
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t7^.         The  poirit  we  shall  endeavour  to  establish  is.  that 
TXTLOR    J(ifnes  Earkt  the  person  against  whom  the  writ  of  entry 
y^  was  brought^  was  tenant  of  the  freehold  when  judgmi^t 

HORDE.      ^^^  given  against  him  in  the  common  recovery.    And 
we  shall  begin  with  observing  that  thejotn^i^  or  the 
kase  could  be  no  impediment  to  Sir  JR..  Jli  the  son's  saf- 
fering  the  recovery;  decatise  neither  of  the  lessees  or  dame 
Ann  were  in  possession   of  the  estates,  at  the  time  when 
Sir  R.  A.  the  son  made  the  feoffment  to  the  said  Jaipes 
Earle. 
♦  Note— Upon      *  i/*the  couft  should  be  of  opinion,  on  the  authority 
hit  first  «rgu-  of  £  Anderson,  190.  "  That  the  livery  under  the  letter  of 
JJJ2i(SL^  "  attorney  of  John  Dacres,  vested  the  fiwhold  in  his  «)- 
attthority  of     *'  kssecs  ss  Well  as  in  himself;  and  not  in  him^lf  onfy  ;*' 
Bra  Abr.  title  thco  we   insist  that   the  liveri/   uas  void^  because  tlie 
r   *M^^1   '^^®^^  ^^^^  in  possession  by  the  deed.    For  if  tenant  for 
L     '    ,  Jv  life  {las  a  pow^r  to  make  leases  for  lives, and  makes  a 
••^rSi  m)*f^.  '^^^  for  life  by  livery,  the  liverj/  is  void;  because  the  lease 
bold  patted  by  takes  effect  BY  the  deed;  for  by   sealing  the  deed,  the 
*^®  !il*!7*  ^    power  is  executed.    2  LevinZj  149.  Wigson  and  Garret. 
iSJ^^^^  1-  f^entris,  291.     The  Earl  of  Leicester's  case.    And  the 
-JohQDMret      livery  being  void,  the  lessees  were  never  in  possession: 
'  tli^i***^!rf*^    ^^^  '^  '®  found  by  the  verdict  "  that  the  lessees  or  either 
mttoiw^touke  "  of  them  were  never  in  possession  otherwise  than  by  the 

it:  wbicb  John  *'  LIVERY." 

<Jy|"S  1°  i''^*  And  as  the  lease  was  no  impediment,  so  the  joinUtre 
rS^Uheo^Bnt  ^^'^  ^c  none.  For  it  is  found  "  that  dame  Ann  being  * 
be  did  not  now  ^  in  possession  by  virtue  of  the  deed  of  appointment, 
Sotiit  upon  twt ««  and  claiming  the  estate  for  her  life  for  her  jointure, 
•Kmed^lnaUjer  *'  an  g^tment  was  brought  on  the  demise  of  Sir  JR.  urf. 
to  g]?e'tt  up. '  **  the  son  and  J.  Walker  his  trustee,  .against  damf^  Ann 
*'  and  the  tenants  in  possession,  for  the  recovery  of  the 
' "  estate  ;  and  that  there  was  a  verdict  for  the  plaintiff, 
*'  and  judgment  on  it«"  And  **  that  a  writ  of  possessipn 
was  awarded  ;  and  that  soon  after  the  judgment,  and 
during  the  life  of  dame  Ann,  Sir  JRi  A.  the.son  entef:ed 
"  **  into,  and  was  m  possession  of  the  estates,  and  that 
'*'  he  continued  in  possession  to  the  day  of  his  death.*' 
'  By  this,  it  appears  that  the  jointure  and  possession  of  dome 
Ann  was  kemoved  out  of  the  way. 

It  can  be  no  objection  to  the  legality  of  Sir.l^r^.  the 
son's  possession,  "  that  the  judgment  was  not .  executed 
*'  by  a  xtrit  of  possession  :'*  since  something  equivalent 
to  it  is  found,  viz,  **  that  soon  after  thejudgment  Sir  JR. 
*'  A.  the  son  entered  into  and  tras  topofisesstonrof  the 
**  estate."  And  there  is  no  rule  of  law  more  uncontro* 
verted,  than,  **  that  a  recoveror  may  enter  ttithouiSL  writ 
*'  of  execution,  where,  the  demand  is  certain.*'  tTbe 
demandant,  after  judgment  in  a  common  recoveiy,t  may 
enter,  or  take  out  execution  at  his  election..*  ShtHeys 
case^  1  Rep.  106.    Mary  PwtingtmCs  case,  10  Bep.  ^8. 
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Cbnusee  xn^y  Execute  a  ^ne  executory  (which  does  not       17^7 

".ib^kc  e%:tri7/ execution)  «2/ ew<ry.   Bro. Tit. The    xaylor 

plaint^flT  may  haVe  a  redissei&in,  on  the  statute  ofilf fr/o/t, 
c.  3.  fwfiich  gives  it  after  a  recovery  in  an  assize  o{ novel 
dissmnn  aiid  £?e/irery  of  seisin  &v  the  sheriffs)  as  well  where 
.he  executes  the  recovery  by  entry ^  as  where  the  sheriff 
delivers  ^lisiu  to  him.  The  patron  who  recovers  quare 
m))0di/y  niaytiresent^  without  a  writ  to  the  bishop, 
.  Huiton,  66,  Rudd  v.  Bishop  0/ Lincoln.  And  the  lessor  of 
the  plaintiff  may  enter^  after  recovery  in  ejectment,  2 
.  Sid.  Ii6.  Sir  Robert  the  5o;i  being  thus  in  possession  of  the 
eistate;  and  the  possession  which  is  found  to  have  been 
in  diime  Ann^  having  been  removed ;  the  effect  and  opera- 
tion of  the  feoffment,  coitits  next  in  order,  to  be  consi- 
dered. 

^   *  _  ■ 

'Biit  Mr.  ir«()a?/er  said,  he  would,  out  of  the  resjpect  f   '89     1 
due  to  what  c^ihe  from  the"  court,  take  notice  of*  ah*  *Tiiishtdbeea 
.  intimation  of  one  of  their  lordships,  expressing  a  desire  "^a^twiby 
'  toliear  it  argued  hypothetically,  supposing  the  less^  ^^^  j^!dg^,'!l!I  Um 
.  to  have  been  first  Executed,  and  suppoHng  the  powers  to  end  ofUicM- 
^  have  subsisted  and  to  have  been  well  executed,  and  con-  ©oudargu- 
aequently  that  $ir'i{.  A.  the  son  was  only  teriant  in  tail  "^^ 
tn  KEslAiNDER ;  what  would  be  the  effect  of  the  entry  x^i 
such  tenant  in  tall  in  remainder^  utider  or  in  consequence 
of  a  judkihent  in  efectment. 

And  he  hoped,  ne  said,  tOmake  it  appear  beyond  coh- 

,  troversy,  that  Sir  R.  A.^  the  son,  after  his  entry  in  con* 

sequence  of  the  judgrtient  in  ejectment,  became 'tenant 

.  in  tail'f/t,  possession  ;  t.  e.  became  seised  of  an  estate  tail 

EXECUTED. 

The  gentlemen  who  have  argued  for  the  lessor  of  the 
plaintifi'i,  Have  called  the  possession  of  Sir  Ri^  A.ihe  sOn 
a  naked  possession.  But  be,  to  tnaintaiu  his  position, 
would  shew  that  the'  rigut  of  possession  was  in  Sir  JR, 
^,  the  son. 

There  is  a  soimcl  distinction  in  Ikw,  between  a;  naked 
possessionV  and  \i  right  of  possession .    A  (^fsseiiot*  has  only 
.  a  naked  posscsHon  :]  the  disseisee  has  the  right  of  posses- 
.  sion ;  for  he  ui^y   enter  upon   the  disseisor.    But  when 
\  a  'descent  is  cast,  the  right  of  possession   is  no  longer  in 
the  disseisee ;  but'is  in  the  heir  of  the  disseisor;   for  the 
.disseisee  cannot  enter  upon  the  pos^ssion   oftbeheir^ 
So  that  a  right  of  possession^  and  a  right  of  entry,  are  con- 
vertible. 

Ajudgtnent  is  ah  act  of  law :  and  WHrLST  it  continues 

^  in  force,  it  destroys  the  title  of  the  aSvh'se'pzviy.    Kjudg^ 

ment  in  eject meni,  by  Which  only  the  possession  is  recovered, 

.not  only  deit'roys    <he  right  of  possession  which'  trtfs  in 

the  adverse  party ;  bul  oiV^si  ri^Al  offhMsHodixfWi^ 
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1757.      recoveror.    And  if  the  judgment  in  ejectment  did  not 

TAYCOR     produce  this  eflect,  the  lessor  of  the  plaintiff  could  not 

^^  enter  9  or  be  etttUled  to  the  writ  of  habere  facias  possessionem  : 

HORDE,      but  his  having  a  right  to  e///cr,  and  to  sue  out  that  writ, 

infert  his  right  to  the  possession.    Whii^st  the  judgment 

stands  in  force,  it  removes  an  intervening  estate  out  of 

the  way :  and  during  that  time,  it  is  the  same  thing,  as 

if  it  had  never  existed.     And  the  recoveror's  right  to  the 

possession  will  continue  till  the  judgment  is  reversed  by 

error,  or  falsified  in  another  action.     Like  the  case  where 

the  tenant  in  tail  suffers  an  erroneous  recovery;  so  long  as 

the  recovery  remains  in  force,  it  is  a  bar  to  the  tail,  and 

the  issue  in  tail  has  no  right  to  the  estate  tail ;  for  if  the 

tenant  in  tail  should  disseise  the  recoveror,  and  die,  the 

issue  would  not  be  remitted ;  because  he  has  but  one 

f     90     3  title  to  the  land,  (which  is  the  title  by  descent ;)  and  there 

must  he  two  titles  in  the  same  person  to  make  a  remitter. 

Co.  lAtt.  349.  a. 

Now  the  consequence  of  this  is,  that  the  right  to  the 
^possessions  and  the  remainder  intail^  meeting  in  the  samb 
person ;  and  that  person  being  Sir  R.  A.  the  son ;  the 
possession  and  the  remainder  in  tail  united,  and  Sir 
it.  A.  the  son  became  seised  of  an  estate  tail  executed,  or 
(in  other  words)  of  an  estate  tail  xii  possession. 

If  the  nature  of  an  action  of  ejectment ^  and  the  conse* 
quence  resulting  from  a  recovery  in  it,  be  considered,  this 
will'  appear  in  a  clearer  light. 

An  ejectment  is  ^possessory  action;  in  which  almost 
all  titles  to  land  are  tried:  Whether  the  party's  title  is, 
to  an  estate  in  fee,  fee  tail,  for  life,  or  for  years,  the  re- 
medy is  by  one  ancl  the  same  action.  In  an  action  of 
igectment,  the  plaintiff  recovers  only  the  possession  of 
the  land:  And  the  execution  is,  of  the  possession  oniy. 
But  if  the  lessor  of  the  plaintiff  recovers  only  thepos* 
session  of  the  lands,  it  may  be  asked  "  how  be  becomes 
"  seized  according  to  his  title.''  To  which  it  may  be 
answered,  that  when  a  person  is  in  possession  by  title^  (as 
every  person  is,  who  enters  in  execution  of  ajudgment  in 
ejectment,  because  the  law  does  no  wrong,)  the  posses- 
sion and  title  wiite*  For  it  is  a  rule  of  law,  **  that  when  a 
*'  man,  having  a  title  to  an  estate,  comes  to  the  posses- 
*'  sion  of  it  by  lawful  means,  he  shall  be  in  posse^ou 
•*  ACCORDING ^0  his  title:'*  As  where  the  title  is  to  nave 
a  fee,  he  becomes  seised  in  fee  ;  where  the  title  is  to  have 
an  estate  tail,  he  becomes  seised  of  an  estate  tail;  and 
so  on ;  the  law  casting  the  estate  upon  him  according  to 
his  title.  And  were  it  not  so,  an  ejectment  would  be 
the  most  ineffectual  remedy  for  the  trial  of  titles  to  estates: 
And  it  would  never  answer  the  purpose  for  which  it 
was  brought  into  use,  if  (as  the  counsel  on  the  other  side 
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would  have  It)  the  lessor  of  the  plaintiiThad  no  more  than 
a  bare  p>ossession,  after  an  execution  or  entry  on  a  judg- 
ment in  ejectment.  But  this  is  not  ail.  For  a  great  ah* 
surdity  would  follow,  were  it  otherwise:  A  man  would 
have  a  rightful  possession,  with  an  immedinte  remainder 
to  himself  in  tail ;  a  notion  which  never  existed,  till  this 
case  came  to  be  debated. 

JVhat^s  it  that  converts  an  estate  tail  in  remainder  into 
an  estate  tail  executed,  in  any  case?  certainly,  nothing 
more  or  less  than  the  possession's  coming  to  the  remain- 
der in  tail.  For  if  there  is  tenant  for  life  with  remainder 
to  a  third  person  in  tail,  nothing  comes  to  the  remainder- 
man upon  the  death  of  the  tenant  for  life,  but  the  posses- 
sion :  for  the  estate  tail  was  in  him  bffore. 

And  whilst  the  estate  tail  continued ehecvtedSit  R.A.  V 
the  son  made  the  feoffment  to  Jflwiea  Earle:  which  dis- 
continued the  tail,  and  vested  a  defeasible  fee  in  him  :  and 
the  pracipe,  upon  which  the  comnjon  recovery  was  suffer- 
ed, being  brought  against  him ;  and  Sir  R.  A-  the  son 
being  a  party  to  the  common  recovery,  as  vouchee; 
the  common  recovery,  thus  circumstanced,  barred  the 
estate  tail  and  the  remainders  over. 

And  though  dame  Ann  falsified  the  recovery  in  ejects 
ment  broujiht  by  Sir  K.  A.  th<-  son,  by  the  judgment  in 
the  ejectment    afterwards  brought   by  herself,  yet  that 
falsification,  had  wo  oMer  effect  upon  the  estate,  than  to 
revive  her  right  to  the  possession.     Like  the  case  just  now 
cited,  of  an  erroneous  common  recovery  suffered  by  the 
tenant  in  tail ;  where,  if  the  issue  in  tail  reverses  the  com- 
mon recovery  by  a  writ  of  error,  the  reversal  revives  kis 
title  to  the  estate  tail ;  and  consequently  he  is  thcu  tenant 
in  tail,  by  remitter.     So  that  dame  Ann^  by  means  of  the 
recovery  in  the  ejectment  brought  by  herself,  having  the 
right  to  the  possession,  became  tenant  for  life  agms^  in 
possession;  vr'xth  ^  remainder  in  flk  Ihereuiion  expect- 
ant to  ^Ar  KECOVEKOR  lu  the  common  recovery,  or  to  the 
person  to  whose  use  the  common  recovery  was  declared. 

That  estates  may  open  and  shut,  or  be  sprtad  and  expand 
^i  events  happen,  is  not  unusual  in  our  law.  if  an  estate 
is  limited  to  A.  for  life;  remainder  to  hiS  first  and  other 
^ns,  in  tail ;  remainder  to  A,  and  the  heirs  of  his  body : 
till  A,  has  issue,  he  is  seised  of  an  estate  tail  executed: 
^pon  the  birth  of  a  son»  that  estate  opens^  and  lets  in  the 
wn;  and  A.  thereupon  becomes  tenant  for /i/e,  with  re- 
mainder to  his  son  in  tail.  And  this  was  I  ea^is  Bowlegs 
<^,  11  Co.  80.  So  if  lands  are  limited  to  all  the  chil- 
dren, either  in  possession,  or  remainder;  upon  the  birth 
^ihejirst  child,  the  whole  estate  vests  in  him  or  her; 
i'poQ  the  birth  of  another  child^  the  estate  opens,  and 
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t^l^es.  in  thai  child;  and-  opc^s  in  lik^  manner, QQ.ttie 
birth  o{  every  other  chikl.  1  lA  Jtor^m.  Sit),  ai,!.  Jiflrt 
of  Sussex  V.  Teifiple.  i  ^  Fern.  52^f  ^^^^  CooX:. 

But  the  resolution  o^  the  aMesJitiop  now  under  cqpsider- 
ation  does,  not  alto^eUier  aepend  on  tbi;  quamtixt  of 
the  estate  which  Siir  K.  Jl.  the  son  had^  at  the  tin^e  when 
be  made  the  feoifmept:  it  depends  on  the  ^v ax* txT  o/* 

the  CON  vfiYANQ B  he  made  use  of. 

All  the  gentlemen  who  have  argued  this  cape  on  th^ 
otbef  siide,  have  bkuded  and  confounded  the  sev£&ai,.  OPI^ 
1  RATioj^si  o/'p^FF£RKNT  CON VEYAKCES ;  and  have  lie* 
considered  tber^i  with  that  diisih^tioh  and  precision' thtii 
is  necessary  for  the  solution  of  the  present  question,  tt 
due  attention  were  ^iven  to  the  operation  of  the  several 
conveyances  which  the.  la\Y  has  established^  the  seem- 
ing difficulties  of  this  part  of  the  case  wouW  be  rehioy^« 

All  convej/ancee  operate  as  a  feoff.ment,  or  as  a 

GRANT. 

[Cowp.  70K]  A  feoffment  Operates  ou  the  possession :  witfiouihay 
rega.i;d  to  the  estate  or  interp^st  of  the  feoffor.  A' grant 
operate^  on  the  estate  or  interest  which  the  grantor  has 
in  the  thing  granted.  But,  to  be  more/particular— accord- 
ing tp  Lord  Cokes  enumeration,  a  man  may  purchase 
or  convey  lands  by  ten  manners  of  pqnveyance;  viz.  by 
feoffment^grantifiney  common  recovery^  exchange,  release^ 
confirmation,  grani  of  rener%ioji\  with  attornment,  bargain 
and  sale,  will. 

To  make  a  feoffment  good  and  v^lid,  nothing  is  want* 
ing,  but  fossessiou :  and  where  th^  feoffor  has  possession* 
though  It  bp  OS  bare  and  VAjjifD  ^s  the  gentlemen 
would  have  it,  yet  ^  freeii^qld  or  fee-sirnple  passes,  by 
reason  of  the  imry.  Poph.  30.  Litt.  §  695,  59^,  6\l, 
OQSi.     Co.  Lilt.  3()U.  b.  3Q7.  a. 

A  grant  passes  nothing  buf;  what  the  grantor  fnay  law- 
F VLT^Y  grant.  Poph.  dp.  Litt.  §  60§. 
[  a  fine  by  le^.  ^  fi'^c  and  conunon  Ti^overy  are  likened  to  a  feoffment : 
lee  for  yean  is  for  One  19  called  a  feoffment*  pf  record,  and  the  other  is 
Igiinrt^^^Kcs .  ^^^  !t^  b^  in  nature  of  a  feppinent  of  rpcprd.  Tlialt  jBvhicfi 
.  all  ethen  m^'  occflslons  the  Uk^nefs  between  ^  feptfii^j^nt  ^ne  apd  recp* 
plead  nit.  kab.  very»  is,  that  they  ALL  PASS  A  PEE ;  7'fioupH  the  Yeofibr, 
if  Sr^iofS"*  ^<>«^«^^  ^r  tenant  have  none.  Co.  Litt.  9.  b.  '  ^If t,  to 
only  bad  seisin  fSVf^  them  thi^  uoifprm  operation,  the'  conuspjr  in  the 
nttiietioMof  fine,  and  this  tenant  ^o  ^^e  pri^ipf,  vs^usi  b^  ^asj^  of  a 
fi^l^U  /wAoM;  ir  W  ertate  for  life,  ^t  l^^t;  ptheryiy,  y?jB 
Vio.  335.  (G.  Aw  may  hue  voided,  by  tbp  plea  of*'  partes  finjf  niift^" 
b.  4.) pi.  I.      <«  eruHt';* and  the  refioviery, jby  tjt^  pjiefi  pf  npp-j^pMre,  i.  f . 

woVd'T'wf-*''*^*^^"'*^*^^^^  ;«aw»t  vhPip  ti^P  wit  was  bj^^» 

fitieat.]  "  was  not  tenaiM^  of  the  fiioeixoW,  by  right,  or  \fy  jfrfing^ 

By  tlpis^  lit  appears  tbnt^fin/s  9Ai  .9  fmm^  l[^covfry  ^rt 
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botfi  void,  for  flMiit^  of  a  freehold:  but  it  no   where  ap-      1737; 
pears,  notwithstanding  wbat  has  been  urged,  that  an  et*    taylo^ 
tatt'in  the  feoffor,  is  necessary,  to  support  a  feoffment.  y^ 

But  it  does  appear,  and  I  have  a  great  authority  for  it,  HoaoE. 
that  it  is  no  p/«a,  in  avoidance  of  a  feoffment,  to  say  that 
'*  the  feoffor  Juts  nothing  in  the  land,  at  the  time  of  the 
**  ftqffmenti^  because  t\\eland  passes  by  the  livery:  if 
the  operation  of  the  feoffment  is  questioned,  the  only  plea 
is  "  N*  enfeoffa  pas:'*  which  puts  Jin  issue  ona/  the 
LIVERY.  This  IS  the  opinion,  and  this  is  the  language 
o[ Littleton:  10  Ed  4.8,9. 

All  OTHER  conveyances^  as  exchange,  releane,  confinna*  f  03  T 
iion^  grant  of  reversion y  bargain  and  sale,  will,  pass  nothing  L  ^^  J 
but  what  the  grantor  may  lawfully  convey,  without 
/iwry ;  and,  on  that  account,  are  in  the  nature  of  a  grant. 
Li//.  S  (^06, 607,609^(510.  Hardr.AXO.  Edwards  v.  Slater. 
It  is  the  operation  of  these  conveyances,  that  the  gen- 
tie  men»  in  the  course  of  their  argument,  have  applied 
/on  FEOFFMENT  :  but  with  what  proprie/y,  is  Submitted 
to  the  court,  upon  what  is  now  disclosed. 

But  it  has  been  said,  **  that  such  a  feoffment  as  this, 
"  may  be  made  by  any  person  in  possession;  and  if 
'^  established,  will  introduce  a  new  law  in  Westminster' 
^*  Hall,  CONTRARY  to  c/// FORMER  rules  and  doctrines." 

To  which  objection,  the  answer  is,  **  that  it  is  most 
"  clear, that  a  feoffment  may  6r  made  by   any  person  in 
'*  POSSESSION  :"  for  it  is  the  doctrine  the /a®  teaches ;  and 
it  has  been  the  language  of  the  greatest  professors  of  it. 
Lord  Co/re,  in  his  comment  on   the  '25th  chapter  of  fV.  2. 
(which  gives  a  writ  of   navel  disseisin,  where  tenant  for 
years  aliens  in  fee,  by  feoffment,)  grounds  his  distinc- 
tion between  cases  which  are  within  the  act  and  cases 
which  are  not  within  the  act,  on  possession  only.     For 
he  says,  though  the  act  speaks  of  an  alienation  by  feoff- 
"  ment,  by  a  tenant  for  years ;  yet  it  extends  to  tenant 
*'  by  elegit,  statute  merchant,  statute-5/ap/e,  tenant  at 
"  rnll,  and  tenant  at  sufferance ;  because  all  these  have 
*' a  possession:  but  it  is  otherwise  of  a  baihff;   for 
'*  he  hath  no  possession  at  all.''  Tms  shews  how  greatly 
one  of  the  gentlemen  is  mistaken,  when  he  asserts  **  that 
"  a  conveyance  of  an  estate  of  freehold,by  a  tenant  at  suf* 
^  feranee  would  be  void*  :"  since  it  appears  by  the  8ta»*v.aiitep,80« 
tute,atid  by  the  comment  upon  it,  '*  that  a  feoffment-  by 
''atenantal  si/^eranre  (who  has  no  more  than  a  bare 
^  possession)  will  unnuestionably  pass  a  freehold."'  And 
^  caseof  JBir//er  v.  Buckmnnton^  CVo.  Jac.  169.  proves 
fio  more  than  that  the  release  of  tenant  in  tail  to  a  tenant 
^  sufferance,  is  not  good  for  want  of  a  privity    between 
^^^^   Besides^a  releaie,  (as  has  been  already  observed,) 
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passes   no  greater  estate  than  the  releaser  can  lawfully 
convey. 

LordCb.  Just  f/o/Oaysit  down  as  clear  law,  in  the 
case  of  Hunt  v.  Burn,  fJ.  I  Anua/*  that  if  lessee  for  years 

makes  a  feoffment  viih  livery ;  though   the  lessor  be 

on  the  land,  protesting  against  it,  yet  the  land  passes ; 
"  because  the  lessee  was  entitU*d  to  tne  posfession.^*  And 
Lord  Ch.  Just.  HoU  is  supported  in  his  opinion,  by  the 
case  of  Read  and  Morpeth  v.  ErrhigtoH,  Cro.  £/it.321, 
where  the  question  was,  **ifa  feolTment  by  lessee  for 
1  "  ^etfr«,  the  lessor  being  upon  the  land,  was  a  good  feoff- 
"  ment:**  for  it  was  pretended  tnat  his  being  upon  the 
land  guarded  the  land,  so  that  no  feoffment  could  be 
made.  But  the  court  was  of  opinion  that  the  feoffment 
was  good  ;  "  became  the  lessee  had  the  sole  right  to  the 
"  posstssio.v  ;  and  livery  ought  always  to  be  given  of  the 
"  possession,** 

Notice  has  been  already  taken,  that  it  is  no  plea  in 
avoidance  of  a  feoffment,  to  say  '•  that  the  feodbr  had 
'*  nothing  in  the  land  at  the  time  of  the  feojffnient**  Let 
us  here  add  the  form  of  pleading  a  feoffment^  by  tenant 
for  Hfe^  and  tenant  for  years ;  good  pleading  being  an 
infallible  test  of  the  law.  If  feofl'ment  in  fee  is  pleaded 
by  tenant  in  fee  the  conclusion  is,  •'  that  the  feoffee  was  by 
•*  virtue  thereof  seised,  in  fee:"  and  the  satne  conclusion 
is  made  on  the  feoffment  in  fee  of  the  tenant  for  life  and 
tenant  for  years,"  that  by  pretext  thereof  the  feoffee  was 
"  seised  in/ee."  The  entry  of  Albany  s  case  in  1  Rep. 
108.  isa  proof  of  this. 

It  appears  by  Jenning^s  case  in  the  10th  Rep.  43.  "  that 
"  the  feoffee  of  lessee  for  years  was  a  good  tenant  to  the 
"  prttcipe**  In  the  case  of  Smith  v.Paik/iumt,  or  Dormer 
and  Fortcseue^  it  was  admitted  that  there  ts)ould  have  been 
a  good  tenant  to  the  pracipe^  if  Mr.  Just.  Dormer  had 
made  a  feoffment.  And  the  question  in  Sir  William  PeU 
ham's  case,  1  Co.  14.  b.  is  an  admission"  that  the  feoff- 
"  ment  of  lessee  for  years  will  pass  a  freehold** 

"  That  jjos5fssion  only  would  support  a  feoffment," 
was  the  doctrine  at  IVastminsier'Hallj  in  elder  timep.  In 
Perkins  (a  book  of  no  mean  authority,)  section  200,  it  is 
laid  down  as  a  rule,  "that  without  possession,  a  man  can« 
"  not  make  livery."  A  feof!'mentby  the  lessee  for  years, 
though  the  lessor  be  upon  the  land,  passes  the  land :  and 
the  reason  for  this  is  rendered  in  the  book  ;  *' because  the 
•*  lessor  had  nothing  todo  with  the  possession." 

It  was  the  law,  when  lands  were  devisable  only  by  cu8« 
torn,  that  a  man  might  devise  "  that  his  lands  should  be 
"  sold  by  his  executors."  In  which  case,  the  lands  de- 
scended, upon  the  death  of  the  testator^to  his  heir  at  law: 
and  the  executors  took  no  interest  by  the  will.     Babing* 
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Am,,  a  learned  judge,  in  puttins:  this  case,  and  taking       VtC}7 
notice  of  the  feoffment  of  the  executors,  makes  this  re- 
mark :  ** And sOi* SVLVS  he,  "  a  man  may  liave  a  Inivfut 
**  frethMy  from  a  person  who  had  nuthing  in  the  land ; 
•*  asa  man  may  haveiire  from  a  flint,  which  has  no  fire  ^^* 

**  in  it.*'  And  he  further  illustrates  his  conclusion,  with 
the  instance^  **  that  a  woman  shall  recover  her  dower 
**  (which  is  an  estate  for  life)  against  a  guardiaa  in  chi* 
••  valry,  who  ha$  no  freehold."    9  //.  6. 24. 

In  10  //.  S.  10.  it  is  mentioned  as  a  thing  notorious,  r     Qic      T 
**  that  those  who  have  no  freehold  may  convey  vl  freehold.*'  L     ^'"^      J 
The  conreyance  which  will  pass  a  freehold  from  a  person 
who  has  none,  must  neceuarily  be  Vi feoffment :  since  there 
is  so  OT HLRConvei^ance  in  the  law,  which  will  produce 
the  like  effect. 

Before  the  statute  of  uses,  a  ccstuy  qui  use  conveyed  the 
use  by  bargain  and  sale ;  and  afterwards  levied  a  fine  to 
stranger.  And  the  question  was,  whether  the  fine  wai^ 
not  void;  as  neither  of  the  parties  had  any  thing  in  use 
or  in  possession :  for  by  the  bargain  and  sale,  the  use  was 
in  the  bargainee ;  and  nothing  was  in  the  bargainor,  or 
in  the  stranger.  It  was  argued  that  if  this  fine  was  not 
good,  great  inconvenience  would  follow  ;  for  that  many 
recoveries  had  been  suffered  against  the  bargainor,  after 
he  had  conveyed  the  use;  To  this  Fitzlierbcrt  replied,"  it 
is  the  folly  of  purchasers,  that  they  do  not  take  a  feoff- 
ment from  the  ceatuy  qui  nse^  before  the  fine  is  levied  : 
'*  for  IF  they  do,  the  fine  xcillbe  good.  I,  for  my  part, 
says  he,  will  never  purchase  any  land  without  (akiuir 
afecffmcnt;  so  that  I  may  be  in  ;^05se5$w/z  when  the 
fine  is  levied:  for  then  the  fine  will  undoubtedly  be 
good."  27  //.  8.20,  The  possession  here  spoken  of,  \^l\  '2*!^^%^ 
must  be  a^r^to/^/  at  least;  because  nothing  lessXh'dn  aci.53.  Vin.  ' 
fneholdwill  support  a  fine :  for  if  neither  conusor  or  conu-  '*''";»  ';^3.pf.  1. 
see  have  an  estate  of  freehold  in  possession ,  remainder  or  l^ol  ^iT^q„\^* 
m^rwow,  at  the  time  of  levying  the  fine,  the  fine  is  void.  3  Aik.  339.  cb. 
The  feoffment  here  spoken  of,  is  the  feotlment  of  a  ^'^a.  *83,434.i 
cesiuy  qui  use^  after  he  had  parted  from  the  use,  and 
whilst  the  freehold  and  inheritance  of  the  estate  was  in 
the fet^ees  :  so  that  it  was  the  feoffment  of  a  person  who 
bad  ONLY  a  dare  and  naked  possession  (unaccompanied 
with  RIGHT,)  to  a  stranger.  The  feoffn:ent  could  not 
have  been  made  good  by  the  statute  of  1  A.  3.  c.  1 . ;  because, 
after  the  bargain  and  sale,  the  use  was  in  the  bargainee  ; 
uul  the  feoffor  was  no  longer  ccstuy  qui  use,  'J'his  was 
the  opinion,  and  this  was  the  practice  olone  of  the  greatest 
kwyersof  the  age  in  which  he  lived:  for  it  is  said,  that 
FUxherbert  znd  ncddwyn  were  the  greatest  lawyers  of  that 
age.  The  observations  upon  the  opinion  of  Fitzherbert^ 
tn%  that  t/*a  feoffment  from  the  ces\uif  qui  u^  to  a  strau- 
Vo^.  i:  11 
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ger^ii^^r  hie  bad  conveyed  the  use,  woold  lucvemade  tbe 
Jiae  uudoubtedly -good ;  the  like  feoffimad  would  teve 
made  a  good  tenant  to  thx  pmacipb:  and  for  this 
plaiu  reason  ;  *'  because  the  feoffmetU  VAmzD  m  frce- 
*'hold/*  How  wouldthis  great  judge  hare  beenaurprisedy 
to  havelieard  the  operation  of  a  conveyance  which^e  re- 
lied on  as  the  basis  of  his  tides  to  his  estates,  doabted  and 
debated"!  This  case  is  an  additional  aothority,  ^^  that  the 
'  *'  feoffment  of  a  tenant  at  sti^trance  will  pass  a  fee."  For 
after  the  ttstuy  qvd  use  had  conveyed  the  use  by  bar* 
1  fi^atn  and  sale,  he  was  no  longer  a  tenant  at  will,  to  bis 
"^  Feoffees.  It  is  likewise  a  proof  *^  that  the  feoffmeot  of  a 
"  deforceor^  who  is  a  wrtmgful  with^older,  paskes  a  fat^ 
For  after  the  bargain  and  sale,  the  ctUuy  quitae  had  na 
right  to  the  possession  ;  but  was  a  wrongful  wUh^holder. 
Upoii  this,  it  is  submitted,  whether  the  tonfirmatiom  of 
this  doctr'uie,  by  the  .j^idgmenl  of  the  court,  will  uitroduct 
a  Ni^w  law  into  We^tminster-HcU^  cot^trajiv  toaliro'R^ 
M£H  rules  and  doctrines  ;  or  whether  it  will  not  rather 
REVIVE  a  doctrine  almost  worn  out  of  memory,  it  is  so 
longsince  a  feoffment  was  in  common  use,  that  it  is  tio 
wonder  the  gentlemen  should  think  the  doctrine  hew; 
and  that  the  properties  q^  afeffmesii  should  be  so 
little  known. 

But  it  has  been  said  "  that  tbe  feoffment  of  tenant  to 
tail  in  remainder  expectant  upon  an  estate  for  li£s,  will 
NOT  make  a  discomtinuancc:  though  tbe  feoftiment 
was  made  with  the  consent  of  the  tenant  for  life  :** 
and  for  this,  tbe  case  of  Sm^  v.  Heathy  Cartkew,  idd,  110. 
was  cited.    This  must  be  admitted,  because  .a  feoffment 
does  not  make  a  disconlitmance,  unless  the  tesasit  in  tail  is 
seised  of  the  estate  tail,  in  possession.    But  does  this  case 
prove  ''  that  a  fieoffment  by  a  remainder-man  with  the 
*^  consent  of  the  tenant  for  life,  uiro  in?"  nothing  less. 
The  question,  in  the  case  cited,  ^^  whether  the  feoflment 
^*  made  a  discontinuance ^'^  admitted  tl>e  feoffineut  to  At 
GOon :  for  the  ^oubt  was  upon  tbe  operation  of  it 

To  put  an  end  to  tbe  question,  thene  is  ax:ase,  in  wbicii 
it  was  detei'mitied  **  that  tikefetgff^ment  (fkimist  ^revtsutm 
or  remainder^  in  the  absence  efthe  tenant  for  life^  is  a 
ooon  fioof&nent.'*  It  is  in  Dj/er^  34CU  The  case  was, 
that  he  in  Femainder  in  fee  ei^eoffed  a  stranger,  in  ithe 
absence  of  the  tenant  for  life;  who  neither  attoined,  nor 
aajented  to  tbe  feoffment,  but  occupied  the  estate,  daring 
his  life :  and  it^was  holden  to  be  a  good  feoffment  for  the 
fee-simple.  Where  is  tbe  difference  between  this  case, 
and  the  present?  In  the  case  before  the  court,  was  «ot  t^ 
fsoSment  made  rby  the  remainder*nmn,  ia  the  afaieDoe«f 
Dame  Ann,  the  tenant  for  lite?  Did  she  ever  attorn  oras* 
scot?  And  didaootsbcncoupy  the  estate,  dunng  kcrlifie? 
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The  only  difference  that  can  be  pretended  between  the  two      ]  j^j^ 
cases,  is,  that  in  one,  the  remainder-man  was  tenant  in 
'fee;  in  the  other,  tenant  in  tail.     But  will  tliat  make  any 
difference?  it  is  impossible  it  should:  because  the  feoflf- 
ment,  in  both  cases,  took  efi'ect  by  the  Ucertf. 

It  has  been  further  said, ''  that  Sir  R.  A.  the  son  could 
•*  not  convey  a  freehold  by  a  righlfiU  conveyance ;  as  by 
fine,  release,  or  bargain  and  sale;  and  if  not  by  a  right* 
ful,  he  could  not  do  it  by  a  wrongful  one." 
Here  i»  a  distinction  made,  which  was  never  met  with,  f  07  1 
According  to  their  notion  of  instruments  of  conveyance;  L  ^'  J 
a  fine,  release,  and  bargain  and  sale,  are  rightful  convey* 
ancea:  a  feoffment,  2l  wrongful  one*  Whereas  it  is  most 
manifest,  that  all  conveyances  are,  in  themselves 
BQDALLY  rightful^  and  are  to  be  made  use  of  according 
to  the  nature  of  the  case  to  which  they  are  applicable : 
and  their  being  rightful,  or  wrongful,  does  not  depend 
upon  their  names  or  their  properties.  That  a  freehold 
will  not  pas^,  by  a^Vie,  release  or  bargain  and  saliy  from  a 
person  who  has  only  a  bars  and  naked  possession^  (for 
|A«/ is  the  subject  we  are  now  upon,)  does  not  proceed 
from  those  conveyances  being /aoe/t// ones;  but  from  the 
ffo^HTf  of  those  conveyances;  whose  properly  it  is,  to  convey 
nothing  but  what  the  maker  of  them  may  lawfully  con- 
y/eyi  because  they  operate  as  a  grant.  Therefore,  to 
infer  from  thence^  **  that  a  freehold  will  not  pass  by  a 
"  fEOFFMENT,"  a  couveyancc  of  a  different  operation, 
and  whose  property  is  to  pass  a  freehold  and  fee,  hy  force  of 
the  LivsRY,  18  an  inconclusive  argument. 

Another  observation  has  been  made,  ''  that  if  the  law 
"  considers  that  some  persons  have  this  power,  (to  make 
"  a  feoffment,)  and  others  have  not;  the  law  will  never 
*'  suffer  that  to  be  done  hy  frauds  which  cannot  be. done 
•*  fiiirly  and  regularly." 

Answer.  Every  one  who  can  gzt  into  possession, 
baiand  ever  had  a  power  to  make  a  feoffment :  and  the 
law  makes  no  distinction  of  persons.  And  whenever  a 
tenant  in  tail  in  remainder  has  obtained  tlie  possession, 
(whether  6y  right  or  by  wrong  J  and  has  done  an  2x:t,whilbt 
tApotiefstoii,  to  make  a  tenant  to  the  pra:cipe,  in  order  to 
suffer  a  common  recovery  ;  no  instance  can  be  produced, 
where  such  act  has  been  adjudged  fraudulent,  unfair,  or 
^^uldr» 

It  is  very  common,  in  practice,  for  tenant  for  life  to 
^n^oder  his  estate  to  the  remainder-man  in  tail,  cofidi* 
^>Miatty ;  in  order  to  give  the  tenant  in  tail  in  remainder 
^  opportunity  to  bar  the  estate-tail,  and  the  remainders 
ov<r:  and  though  such  surrender  is  a  mere  contrivance  be* 
tweea  the  tenant  for  life  and  the  remainder^man  in  tail, 
yH  Qo  common  recovery  was  ever  avoided  on  that  account. 
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HORDE,     recovery  is  not  avoidable  by  reason  of  the  disseisin.     So, 
where  trustees  to  preserve  contingent  remainders  during 
the  life  of  a  tenant  for  years,  have  conveyed  the  freehold, 
r    98     "j  ^^  make  a  tenant  to  the  pracipey  in  order  to  give  the  re- 
^  -*  niaincler-man  in  tail  an  opportunity  of  suffering  a  reco- 

very; there  is  no  instance  of  such  a  recovery,  being  set 
aside  at  law,  upon  a  supposed  practice  between  the  tenant 
for  years,  the  trustees,  and  the  remainder-man  in  tail. 
And  if  a  remainder-man  in  tail,  who  comes  to  the  posses- 
sion by  a  wrongful  act,  or  by  stratagem  and  contrivance, 
may  make  a  tenant  to  the  pracipe,  in  order  to  suffer  a 
recovery;  surely,  a  remainder-man  in  tail  who  comes  to 
the  possession  by  a  lawful  act,  may  do  the  same. 

Where  tenant  in  tgit  is  parti/  to  the  recovery,  as  tenant 
or  as  vouchee,  such  recovery  is  not  in  the  eye  of  the  law 
either  fraudulent  or  collusive :  because  the  law  has  made 
the  estate-tail,  and  all  the  remainders,  and  the  reversion 
expectant  on  it,  subject /oMf  pleasure  of  the  tenant  in 
tail,  and  given  him  a  right  to  bar  them  all.  //'a  re- 
versioner expectant  upon  an  estate  tail  could  avoid  a  reco- 
very suffered  by  the  tenant  in  tail,  as  fraudulent^  collusire, 
vfifair,  or  irregular ;  the  law  would  have  devised  some 
means  for  avoiding  it:  and  the  reason  why  there  are  no 
such  itieans  is,  because  a  reversion  expectant  on  an  estate 
tail  is  of  no  consideration  in  law.  A -reversion  expectant 
on  an  estate  tail  is  no  assets.  The  revei*sioner  cannot 
FALSIFY  a  common  recovery  suffered  by  tenant  in  tail:* 
neither  is  resceit  given  by  the  statute  of  ff.  2.  c.  3,  to  a  re- 
versioner on  an  estate  tail.  The  reason  of  all  this  is, 
because  the  estate  tail  is  an  inheritance  whith  may  con- 
tinue for  ever.  There  is  no  provision  by  tlie  statutes  of 
32  //.  8.  c.  31.  and  14  Eliz.  c,  8.  to  preserve  a  remainder 
or  reversion  expectant  on  an  estate  to*/,  as  there  is  when 
they  are  expectant  on  an  estate/or  life,  and  the  tenant 
for  life  is  only  vouched. 

•  But  Fermors  case,  3  Co.  78.  has  been  objected :  as  if 
there  was  no  difference  between  a  fine  or  recovery  l)y 
tenant  for  years,  tenant  for  life,  or  a  copyholder,  by  covin, 
to  the  intent  to  bar  the  reversioner  or  the  lord  of  his  tw- 
heritance  y  and  a  recovery  suflered  by  tenant  in  tail,  to  the 
intent  to  bar  the  estate  tail  and  the  reversion. 

It  has  been  matter  of  surprise,  to  hear  the  gentlemen 
mention  the  statute  of  14  G.  2.  c.  20.  Because  that  sta- 
tute is  made  in  aid  of  recoveries ;  and  not  to  invalidate 
them ;  and  more  especially  as  there  is  a  proviso  in  the 
act,  "  that  it  shall  not  be  construed  to  prejudice  or  affect 
•*  *«my  question  in  law,  which  may  arise  upon  conunoa 
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*  recoveries  not  remedied  or  intended  to  be  remedied  by      17 57, 
'•  it:  but  all  such  common  recoveries  are  to  remain  and    tayloii 
••  be  of  such  force  and  effect  as  the)'  would  have  been,  if         y^ 
**  the  act  had  not  been  made."     Besides,  there  is  a  pro-     horde. 
▼ISO  in  the  act  "  that  no  common  recovery  shall  be  called 
*•  in  question  after  ^4  years." 

The  principal  argument  which  the  gentlemen  have  op-  [  99  ") 
posed  to  the  doctrine  which  we  have  been  endea\^onriiig 
to  support,  may  be  reduced  to  the  head  ofiNCONVENi- 
rnCe  ;  and  they  have  argued  upon  it,  as  if  the  decision  of 
the  question  depended  on  private  opinion,  and  not  on  the 
LAW-  But  the  question  i^  not,**  what  incon  veniknce 
••  will  attend  the  determination,  either  way:"  but'*  what 
"  is  the  LAW."  The  inconvenience,  (if  there  be  one,) 
arises  from  the  nature  and  operation  of  a  feoff- 
ment; and  cannot  be  avoided,  but  by  taking  ar^ai/  that 
conveyance,  or  depriving  it  of  an  O|)eraf.ion  which  it  has 
been  allowed  to  have,  by  all  the  sages  of  the  law.  But 
to  do  this,  is  NOT  in  the  power  of  a  court  of  justice :  since 
no  maxim  of  the  common  law  can  be  abrogate«l  or 
abolished,  Init  by  a  legislative  authoriff/. 

It  was  once  thought  to  bea  great  inconvenience,  **  that 
**  a  descent,  immediately  after  a  disseisin,  s/iow/rf  take  urcay 
**  the  ENTRY  of  the  person  disseised."  At  anotlier  time, 
it  was  thought  to  be  no  small  one,  "  that  the  son  should 
**  lose  his  patrimony^  because  he  happened  to  behoni  out 
**  of  time."  And  till  lately,  an  heir  might  have  been  de- 
prived of  his  family-estate,  by  the  warranty  of  an  ancestor 
wbo  zDas  never  in  possession  of  it. 

The  inconveniences  occasioned  by  the  maxims  I  have  [5  Black.  43 1.] 
jwtnow  hinted  at,  were ^sgreaf  as  that  which  is  pretended 
to  arise  from  the  feoffment  of  a  tenant  in  tail  in  remainder 
expectant  upon  an  estate  for  life:  and  yet  they  continued 
through  ages  of  the  law,////  the  legislature  took  them 
away.  The  inconveniences  whicli  attended  the  law  in 
those  instances  were  as  universal  as  any  that  can  be  sug- 
gested to  follow  from  the  doctrine  wc  have  been  endeavour- 
ing to  support ;  and  yet  courts  of  justice  never  thought 
themselves  warranted  to  depart  from  the  laic. 

Could  the  courts  of  common  law  have  determined 
**  that  a  descent,  after  a  recent  disseisin,  did  //o/ take  away 
**  an  entry ;"  without  determiniug  at  the  same  time, 
**  that  a  descent  does  not  takeaway  an  entry?"  Could 
they  have  determined  "that  a  posthumous  child  should 
"  faJl*f,  though  the  estate  which  was  the  support  of  the 
"  limitation  to  it,  determined  before  its  birth?"  withouc 
lesolving  at  the  same  time  **  that  a  contingent  remainder 
**  should  take  effect,  though  it  did  not  vest  during  the 
*'  continuance  or  upon  the  determination  of  the'  estate 
"  created  for  its  support  ?"   Or  could  they  have  deter- 
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1757.      ^^^^  les'?ce  for  life;  who  shall  have  the  rent  reserved  on 

TAYLOR    ^^^  ^^^^  lease.     Earl  of  Gloucester^f  case,  cited  in  Sir  Moyle 

y^  Finch's  case.     More  proofs  might  be  brought,  to  confirm 

HORDE*  ^'^'^  P^'*^  ^^  ^^^  argument:  but  in  so  plain  a  case,  these 
may  suffice.  And  with  them  wc  may  conclude,  that  the 
jLE-entj-y  ofdameAnUy  under  the  recovery  and  judgment 
in  the  second  ejectment,  did  not  (zrozVf  the  common  reco- 
very sutfered  by  Sir  Robert  At kyns  the  son. 

And  let  it  be  observed,  that  the  arguments  made  use  of, 
have  not  been  drawn  from  ^enercf/ reasons  and  reflections ; 
but  have  been  suggested  from  authorities,  and  from 
the  EXPERIENCE  AND  FRACT ICE ofleanied  men. 

Upon  the  whole,  he  prayed  judgment  for  the  de^ 
fendants. 

In  reply — it  was  urged  on  the  part  of  the  plaintiff— 
Pirst  point.  First,  as  to  the  great  and  little  deeds— that  the  little- 

;    •  deed  did  not  revoke  the  the  greater  one,  or  destroy  the  po9' 

er«  thereby  given.  Which  was  supported  chiefly  by  ar- 
guments drawn  from  the  deeds  themselves. 
S'-cond  point  As  to  the  *  lease  to  tlie  Dacres  being  fraudulent,  ( F,  ante 
^  VMi^.  is  a  like  S5  J  the  ^ase  in  Savile,  126.  is  not  like  the  present:  for 
th-  arjiurai  it  here  we-ie  express  legal  motives  tor  making  the  lease ;  wnere- 
concpriiiug  I  he  as  thcrc  werc  none,  in  that  case,  for  making  the  feoff- 

validity  u..a  de-  j„^    ^^ 

termiirit.on  of  ' 

tlMj  lease  to  the  Dacres,  as  in  the  adverse  argnment,  Sec  the  notes  on  p.  83,  87. 1.  19.104,  and 

1#^  in  margin. 

As  to  livery--  it  was  not  necessary;  and  therefore  void. 
1  yenfr.  291. 
^         As  to  the  I  ecovery — the  authorities  are  not  ad  idem  : 
Third  point.  Ivoi  as  to  thefeoj/menl.     For  this  is  a  fictitious  pos" 

session,  and  in  nubibus :  n  ot  an  actual  possession.  N^o/ree- 
kold  :s  recovered  in  ejectment.  I^o  that  Sir  J?.  A.  the  son 
was  not  tenant  in  tail  in  possession,  for  want  of  theyree- 
hold.  And  without  being  tenant  of  the  freehold,  the  re- 
covery could  not  be  valid.  Mr.  Knowhr  admits  "  that  the 
**  possession  of  the  bailiff  would  not  do,"  ('^  ante,  93.) 
^  and  surely,  this  case  is  stronger  than  that  bf  bailil!. 

As  to  Cro.  Jai.  169.  the  case  of  UutUr  v.  Duckmanton, 

{F.  ante  SO.  S^  93  )  the  possession  of  the  tenant   at  suf- 

Jerarxe  was  considered  as  no  possession  at  all,  in  that  case. 

Therefore  we  may  admit  all  Mr.  Knorrlers  cases:  because 

they  do  not  come  up  to  the  present  case  of  Sir  R.  A.  the 

C\C\'\  T  son's  possession  ;  consequently  the  remainder  is  not  affect- 
J  ed  by  any  thing  done  under  this  nugatory  possession. 
Dame  Ann  was  tenant  of  the  freehold :  and  without 
disseising  her,  there  could  be  no  tenant  to  the  prtt* 
cipe,  who  would  be  tenant  of  the  freehold.  Sir  JR.  A,  the 
son  did  not  enter  as  a  disseisor ;  but  as  having  a  title. 
And  he  had  a  title  under  the  judgment,  to  enter.  And 
the  estate  which  passed  by  the  feoffment^  was  according 
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to  his  rigVit  2  Ro.  Abr.  5.  Co.  lAu.  52.  b.  And  the 
warrant  extended  only  to  the  fictitious  title  in  eject-\ 
ment.  The  possession  only  \yas  transferred  to  him  ;  not  the 
freehold:  and  this  was  a  mere  vakcd  possession;  an  ac« 
tidental  possession.  Cartkew^  110,  proves  that  the  re- 
mainders were  not  discontinued  for  want  of  tenant  to 
the  freehold.  Dame  Ann  was  never  out  of  possession  of 
\he  freehold. 

So  that  the  estate  which  Sir  Robert  gained  by  his  en- 
try upon  dame  Ann  could  not  be  an  estate  tail  in  pos* 
teuton ;  because  there  was  a  prior  rightful  estate  for  life 
in  ANOTHER  person.    Therefore  it  must  bean  estate  tail 

in  REMAINDER. 

It  is  asked/'  when  he  first  began  to  hold  over  unlaw- 
"  fully?"  the  answer  is — from  \\\% first  entry. 

Ilis  ENTRY  was  not  wrongful:  therefore  he  cannot  be 
considered  as  a  disseiior.  But  he  held  over,  unlawfully. 
It  is  like  a  tenant  by  sufferance;  or  a  man  who  enters  upon 
tbe  king,  (who  cannot  be  put  out  of  possession;)  or  a 
husband  after  the  death  of  liis  wife,  4rc.  A  nd  it  is  not  easy 
to  apprehend  the  distinction  between  entering  '^  under  the  ' 
"  ejectment ;"  and  entering  '*  in  pursuance  of  the  eject- 
"  ment."  Consequently,  his  was  a  tnere  naked potseision : 
and  the  freehold  remained  undisturbed  in  dame  Ann. 

As  to  the  fraud  and  collusion  of  suiiering  a  recovery — 
there  is  surely  such  an  insnjfficiency  of  estate  in  a  tenant  in 
tail  iu  remainder,  that  be  cannot  sutler  a  common  reco- 
^f-ry.  And  surely  tbe  court  will  not  permit  a  person 
^lio cannot  be  a  tenant  to  t\\Q  prttcipe  himself  to  make 
a  tenant  to  the  precipe.  And  they  strongly  urged  the 
"^^liinconveniences  that  must  attend  this  doctrine  now  ad-. 
vanced,  "  that  a  tenant  in  tail  in  remainder  o\\\) ,  who  can 
**  obtain  a  mexenaked  poss(:ssion,may  legally  suffer  a  re- 
"  coveryand  bar  thesubse(]uent  remainders." 

fourth  point. — As  to  the  /e-fw/ry  otlady  Ann — the  ver-  Fourth  point- 
'•ict  did  nothing :  it  is  the  entry  tbat  revests.  It  revested 
^^iK  estate,  which  was  an  estate  for  lift:  whereas  Sir  -R.  A. 
^be  son's  entry  under  his  verdict  only  operated  to  give 
^'ni  a  ruiked  possession ;  he  having  no  right  to  an  estate  tail  f  104  1 
i*^  Possession.  And  he  could  not  be  tenant  in  tail  iu 
P^^ssion,  to  owe  purpose;  and  \n  remainder,  io  another. 
.^ben  her  re-entry  left  him  tenant  in  tail  in  remainder,  as 
i^found  him. 

In  the  case  in  2  Ro.  Abr.  4*21.  title  Remitter,  letter  i. 
/^  1.  the  wife  entered  under  an  act  of  parliament, 
^^kh  remitted  her. 

5th  point,  (as  to  the  remedjr.)    The  plaintiff  is*  not  JtJb^"^'^   - 
wred  of  his  entry,  by  the  statute  of  limitations,  21  J.  I.  tbit  ftrgtira«nt 
^«  16.    For  the  recoveree  was  not  intitled  to  sufl'er  a  re-  is  omitted ;  for 
^<>very  ;  not  being  tenant  in  tail  in  possession.  Jr^*«nili'thl?«ub. 

fcqu€Dt  nott. 
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As  to  dame  ^nn'a  recoverj  i&  the  ejectment  brought 
by  Miles — the  demise  was  laid  so  far  back  as  to  oter-* 
reach  the  whole  term  which  Sir  A.  A.  the  soa  had  re- 
covered: it  was  laid  so  hr  back^as  to  tire  days  after  the 
death  of  Sir  li.  ^  the  father.  And  her  estate  had  never 
beendiacoDtinued;  nor  ber  right  of  entry  taken  away. 
S6  that  Sir  Robert  the  son  was  never  tenant  in  tail  in 
possession.  l*he  lessor  of  the  plaintiff  could  not  tliere* 
fore  enter  till  the  iointure  of  dame  Armwzs  at  an  end, 
and  her  life-estate  determined.  Neither  could  be  enter, 
so  long  as  the  lease  to  the  Dxcmcs  was  in  being;  wbicb 
did  not  expire  till  the  death  of  Thomat  Ducres^  the  aur« 
ving  les^^ee,  on  '23d  Ji/Zy  1752. 

Note — the  last  of  the  four  aripuments  of  this  case  was 
intended  chiefly  for  the  information  of  Lord  Maa^ddj 
who  had  not  heard  any  of  the  former. 

Bbfoas  it  came  on»his  lordship  (having  read  the  case, 
and  seen  notes  of  all  tlie  former  argumeuts)  sect  for  the 
counsel  and  agents  on  both  sides ;  and  told  them,  tbal 
a  point  occurred  to  him,  which  did  not  seem  to  have 
been  particularly  attended  to  in  drawing  up  the  special 
verdict,  and  which  he  observed  had  been  very  little  gone 
into  in  ai^  of  the  former  arguments ;  that  it  seemed  to 
hitn  material :  and  therefore  he  wished  to  have  it  spoken 
to:  and  he  chose  to  apprize  tbem  of  it  before^hand,  to 
avoid  further  expence  and  delay  to  tfie  parties  ;  because 
if  be  should  deter  mentioning  it,  till  after  be  bad  beard 
them  in  courts  apd  if  they  should  omit  going  fully  into 
that  point  in  their  argument,  and  his  lordship  should 
continue  to  tliink  it  mtteiial,  it  must  occasion  a  new 
argument. 

The  point  was,  "  whether,  supposing  tlie  recovery  to  be 
^*  bad,  yet  the  plaintiff's  BJECTMCjiT  was  not  barred  by 
"  the  statute  of  limitatiansS' 

Vhat  depended,  he  said,  upon  nmny  considerations, 
wbicb  he  desired  them  to  think  of:  as,  ftrst,  whether  the 
lease  was  made  pvrsuaut  to  thepvwer^  or,  (in  other  words,) 
whether  the  lease  was  toid,  as  not  being  made  pursuant 
to  the  power;  (secondly]  whether  it  wva^  noi detertninedf 
upon  the  extinction  of  the  estate  tail  in  1711;  (thirdly) 
whether,  at  this  special  verdict  was  found,  an  objection 
from  tlie  statute  of  limitations  was  now  open  to  be  made ; 
and  he  mentioned  some  cases  to  them,  which  he  desired 
them  to  took  into. 

Aec^dittgly,  upon  tliis  last  argument,  the  said  qiiiesjtioa 
was  very  fully  discussed,  on  both  sides:  but,  toavoid  pro^ 
lixity,  I  have  omitted  to  report  tktsetirgwifients  ofthccounsel; 
because  every  thing  material  upon*  thi5  point  will  appear 
from  the  following  unanimous  resolution  of  the  court, 
given  by  Lord  Memsfield. 
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LORD  MANSFIELD  now  delivered  the  resolution  I'/ST. 
tithe  court;  (having  first  stated  the  case  and  special  ^j^ylor 
verdict.)  ^ 

Sir  Robert  Jikyns  the  son  being  dead  without  issue  jjQjjpg. 
male,  the  reversion  in  fee,  devised  to  the  lessor  of  the 
piaiatiff*  is  come  into  possession :  and  consequently,  he 
most  be  intitled  to  judgment  in  this  ejectment;  unless 
the  defendants  can  set  up  a  bar  to  his  riout»  or  to  his 
REMEDY  by  an  ejectment. 
They  set  up  a  bar  to  both. 

In  bar  of  his  right,  they  insist  upon  the  common  re^ 
covery  suffered  in  Hilary  term^  9  ^nn.  A.  D.  1710.  In 
bar  of  his  REMEDY,  they  insist  upon  the  statute  of  limi* 
tations. 

The  common  recovery,  if  duly  suffered,  certainly  de- 
stroyed the  right  of  the  lessor  of  the  plaiiitiHT.  The  sta^ 
tute  of  limitations,  if  his  title  of  entry  accrued  above 
twenty  years  before  the  15th  of  December  1752,  has 
oertainly  taken  away  the  remedy  by  ejectment. 

The  merits  therefore  must  depend  upon  two  general  « 

questions. 

First,  whether  the  said  common  recovery  was  duly  suf» 
fered. 

Secondly,  whether  this  ejectment  is  barred  by  the  sta^ 
tute  of  limitations. 

As  to  the  first,  the  objection  is,  that  there  was  not  a  FintgcoenU 
good  tenant  to  the  precipe:  for.  Lady  Atkyns,  the  widow  ^"^|"^*/;     -i 
of  Sir  Robert  the  tather,  had  an  estate  for  life  in  tlie  pre-  L     ^^^    J 
raises ;  and  did  not  join   by  surrender  or  otherwise,  in 
any  conveyance  of  the  freehold  to  James  Earle,  the  tenant 
against  whom  the  pracipe  was  brought     (There  is  no 
occasion  to  entangle  this  part  of  the  case  with  the  demise 
to  the  three  D acres.) 

The  defendants  contend  that  there  a*(u  a  good  tenant 
to  the  precipe,  upon  two  grounds;  (1st)  because  Lady 
i^/i!:yiii  had  no  estate  for  life;  and  so  ^ixRoheH  the  son,  ^ 

was  tenant  in  tail  in  possession ;  (2dly)  suppose  she  had 
an  estate  for  life,  yet  Earle  was  a  good  tenant  to  the 
fraeipe,  by  ditseisin:  which  they  endeavour  to  prove  two 
ways,  viz.  1st,  That  Sir  Robert  Atkyns,  by  his  entry, 
was  himself  2l  disseisor,  and  by  his  feoffment  the  17th  of 
January  1710,  conveyed  the  freehold  he  had  acquired  by 
diueisin,  to  James  Earle;  and  2dly,  suppose  S\v  Robert 
the  son  was  not  a  disseisor,  yet  his  ssliA  feoffment  was  a 
disseisin,  and  made  James  Earle  a  good  tenant  of  the  free- 
bold  by  disseisin. 

As  to  the  first  ground,  "  that  Lady  Atkyni  had  no  estate 
"for  life," — the  whole  ai^ument  depends  upon  this 
proposition,  "  that  the  lesser  deed  was  executed  after 
'*^  the  greater  deed ;  and  consequently!  the  power  to  Sir 
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1757.      "  Robert  Atkyns  the  father,  to  make  a  jointure,  wag  w/tw- 

TAYLOR    "  guishedhy  the  fine  levied  in  Trinity  term  1669."     But 

y^  the  jury  have  not  found  the  fact,  "  rMch  wa^  first  exe- 

UORDE*     "  ciited.**    Both  deeds  beSir  the  same  date.    They  are 

both  consistent.    They    are  both   manifestly    but  one 

agreement,  executed  by  different  instruments^  to  answer 

different  purposes,  and  to  suit  (probably)  the  convenience 

of  one  party,  who  was  interested  only  in  a  small  part  of 

the  transaction. 

The  fine  levied  in  Trinity  term  1669,  pursued  both 
deeds,  and  comprizes  all  the  premises  in  the  greater  deed 
by  which  the  powers  were  created. 

It  never  could  be  the  intent^  to  revoke  these  powers, 
at  the  instant  they  were  created;  by  the  lesser  deed, 
which  makes  no  mention  of  them ;  or  by  a  fine  levied, 
agreeable  to  the  greater  deed,  in  which  they  are  con- 
tained. 
fQu.  The  force  gij.  Robert  AtkynSy  who  survived  the  transaction  above 
of  ihis  J  thirty  years,  has  shewn  by  many  acts,  that  he  understood 

the  powers  to  be  well  created  and  subsisting. 
[See  ante  T5,       If  it  was  necessary,  we  ought  to  presume  the  lesser 
10,  83.  also  20  deed  first  executed,  to  support  the  clear  intent  of  parties, 
^'"••^^''^"^^•l  in  a  family  settlement  made  for  valuable  consideration  ; 
r     inr    n  ^^"^  '^  '®  impossible  to  suppose,  they  could  really  mean  to 
L     *^'     J  revoke  or  extinguish  these  powers,  and  take  this  way  of 
doing  it.    But,  in  this  case,  there   is  no  room  for  pre- 
sumption:   the    internal  evidence  of    the   thing  itself, 
sp<arks  them  to  be  one  transaction;  and  the  same,  to 
all  intents  and  purposes,  as  if  expressed  in  one  instru- 
ment. 

As  the  jointress  clearly  had  an  estate  for  life,  the  neit 

ground  is  *'  that  James  Earle  was  a  good  tenant  to  the 

**  pracipef  by  dissdsin.'* 

[For  the  law  of     The  better  to  judge  of  this  question,  it  may  be  proper 

disseisin  see      to  try  to  find  out  what  the  old  law  meant  by  a  disseisin 

Sllr*An^*^38  which  constituted  the  tenant  of  the  freehold,  in  reSpecf 

Co.Lit.i53.(b.)  of  every  demandant  suing  out  ^ precipe;  although  the 

181. (a)  owner's  entry  was  woMaken  away:  (for  where  theright 

VimTii.  o/'joos«es3io/i  was  acquired,  and  the  owner  put  to  his  real 

"**  ^  action  ;  there  without  doubt  the  possessor  had  got  the 

freehold,  though  by  wrong.) 

All  the  law  concerning  disseisins,  which  is  any  way 
applicable  to  the  present  inquiry,  existed,  and  was  in 
use  and  practice,  before  the  assize  of  novel  disseisin.  ■  fhe 
assize  was  introduced,  (probably  from  the  usage  of  Nor^ 
mandy,' for  the  Grand  Coustuniier  treats  of  assizes,)  in  or 
before  the  reign  of  Hevry  the  lid.  Glanville^  who  wrote 
in  that  reign,  calls  the  great  assize  a  benefit  "  clementiam 
♦  C.  s.  S  25.  «< pnncipiSf  de  consilio procerum^ populis indultam ."  A nd the 
i64«^'  *^^'     *  ^!f  ^^^^^ff^*  S3'  s^y^  '*  G7a«tJf7/e introduced  it.'* 
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Seisin  is  a  technical  term  to  denote  the  completion  of      1757. 
that  investiture,  by  which  the  tenant  was  admitted  into    taylor 
the  tenure ;  and  without  which,  no  freehold  could  be  y. 

constituted  or  pass.    Sciendum  est feudum,  sine  irwestitura,     horde. 
ftullo  modo  constitui  posse.     Feud.  Lib.l.  Tit.  ^5.  Lt6.2. 
3%.  1.  2  Craig.  Lib.  2.  Tit.  2. 

Disseisin  therefore  must  mean  someway  or  other  C^'^*  246. 
turning  the  tenant  out  of  his  tenure,  and  usurping  his  ^  ^'^ 
place  and  feudal  relation.  At  the  time  I  speak  of,  no 
tenant  could  alien  xdthout  licence  of  the  lord.  When  the 
lord  consented,  the  only  form  of  conveyance,  was 
by  feoffment  publicly  made,  coram  paribus  curia,  with 
the  lord's  concurrence.    Homage,  or  fealty,  was  solemnly  < 

sworn ;  and  suit  of  court  and  services  were  frequently 
done. 

The  freeholder  represented  the  whole  fee,  did  the  duty 
to  the  lord,  and  defended  the  whole  fee  against  strangers. 

The   freehold  never  could  be  in  abeyance ;  because  the 
lord  must  never  be  at  a  loss  to  know  upon  whom  to  call, 
as  his  tenant ;  nor  a  stranger,  at  a  loss  to  know  against 
whom  to  bring  his  precipe.     From  the  necessity  of  there  r      |Qg     -i 
being  always  a  visible  tenant  of  the   freehold,  and  the  ^  J 

notoriety  tcho  acted,  and  did  suit  and  service  as  suck, 
many  privileges  were  allowed  to  innocent  persons  deriv- 
ing title  from  the  freeholder  de  facto. 

If  the  disseisor  rfiW:  after  one  year's  non-claim,*  the  [9"-  '^*^*  ^"^ 
descent  to  his  heir  gave  him  the  right  ofpossasion^  and  thewrong*poiI 
took  away  the  true  owner's  entrj^.     The  stat.  of  32  //.  8.  session  ?  see 
r.  33,  requires  five   years  non-claim.      The  feoffee  of  ^^<*- J;'5-  ^^s.a. 
disseisor  acquired  title  and  possession,  at   the    time  1 55  ed.*  ac^i 
speak  of,  by  one  year's  non-claim.    The  descent  to  his 
beir  remains  privileged  as  it  was  at  common  law  :  for  the 
32  H.  8.  c.  33.  extends  not  to  any  feofl'ee  of  the  dis- 
seisor, immediate  or  mediate,  Co.  Litt.  256.  a.  Thejeoffee 
of  a  disseisor  was  favoured;   bec-ause  he  came    inno- 
cently into  the    tenure,  by  a  solemn    and  public    in- 
vestiture, with  the  tord*s  concurrence. 

But  the  statute*  **Quia  emptores  terrarnm,'*  (which  took  •  is  e.  i. 
away  subinfeudations,  and  gave  free  liberty  of  alienation 
to  the  tenants  of  subjects,  and  to  those  who  held  of  the  Vide  iniio. 
king,  as  of  an  honor  or  manor ;  and  other  statutes  which  JiJ*^^*)^^*^^ 
extended  the  power  of  alienation  to  the  king's  tenant  in  Tenure*,  foi. 
ctfpiVe :  the  frequent  releases  of  feudal  services ;  the  sta- 153.  to  ist. 
tutes  of  uses,  and  of  wills ;  and,  at  last,  the  total  t  aboli-  +  ^^^l^f^ 
tionofall    miUtary  tenures;  have  left  us  little  but   the^'.^, c.  7. 
names  of  feoff  ment^  seisin,  tenure  and  freehold;  without 
any  precise   knowledge  of  the  thing  originally  signified^ 
by  these  sounds;  the  idea  woc/ern  times  annex  io freehold, 
ov freeholder ^  is  taken  merely  from  the  duration  of  the 
estate. 
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Copyholds,  and  the  customary  freeholds  in  the  nortb^ 
retain  faint  traces  in  imitation  of  the  old  system  of  feudal 
tenures.  It  is  obvious  how  a  man  may  visibly  ^  be  the 
copyholder,  or  customary  freeholder  de  facto^  iu  ^preju* 
dice  of  the  rightful  tenant.  It  is  obvious  too»  that  usurps 
ing  such  copyhold  or  customary  tenure^  is  a  different 
iact,  from  2l  naked  possession,  or  occupation  oftbe/ffit£/« 
But,  whoever  will  look  into  the  practice  of,other  coun- 
tries, where  tenures  subsist  with  all  the  solemnities  of 
feoffmenjts  and  seisins,  upon  every  change  of  a  tenant  by 
descent  or  alienation,  and  upon  «very  usurjpation  of  the 
real  right;  will  easily  comprehend,  that  at  the  tione  I 
speak  of,  it  may  be  as  notorious  who  was  the  feudal  tenani 
aefactOp  as  who  is  now  de  facto  incumbent  of  a  living,  or 
mayor  of  a  corporation. 

Disseisin  was  a  complicated  fact,  and  differed  from 
dispossessing.  Thefreeholder  by  disseisin,  differed  from  a 
possessor  by  wrong.  Bracton,*  c.  2.  De  Assisa  Nova  Dissey^ 
sina,  fo.  160,  puts  many  cases  of  possession  wrongfully 
.  taken,  which  he  calls  intmsion ;  because  there  is  no  dis- 
J  seisin :  "  possessio  quae  nuda  est  omnino,  et  sine  aliquo 
"  vestimento ;  quae  dicitur  intrusio."  Festtmento  is  seisin, 
investiture ;  (from  whence,  the  Saxon  term  vest ;)  a  me* 
taphor,  the  feudists  took  from  clothing :  by  which,  they 
meant  to  intimate,  "  that  the  naked  possession  was  cloihei 
**  Yfith  solemnities  of  the  feudal  tenure.^*  A  particular  te- 
nant, according  to  feudal  notions,  was  in  as  of  the  seisin 
ofthefee,  of  which  his  estate  was  apart.  If  be  aliened 
the  fee,  (which  he  could  only  do  by  solemn  feoffment 
with  the  concurrence  of  the  lord  of  whom  the  fee  was 
beldy)  he  forfeited  his  particular  estate,  for  having  be* 
trayed  his  <e»5i/i  with  which  he  was  intrusted ;  but  on 
account  of  the  privity  and  confidence  between  him  and 
the  reversioner ;  and  the  notorious  solemnity  of  the  act  of 
investiture,  his  feoffment  disseised  the  reversioner. 

Bracton,  who  wrote  in  the  reign  of  Hen.  3.  (before 
tenants  could  alien  without  licence,)  mentions  the  dis* 
uisin  in  this  case,  as  a  necessary  consequence^  and  as  a 
thing  which  could  not  possibly  be  othencise;  c,  3.  De  Assisa 
Nova  Disseysina,  l6l.  b.[a)  **  Item  facit  quis  disseysinam, 
cum  quis  in  seysinafuerit  ut  de  libero  tenemento  &  ad 
vitam,  vel  ad  terminum  annorum,  vel  nomine  custo- 
dis,  vel  aliquo  alio  modo:  aliv hi  feoff'averit,  in 
PRAEJuoiciuM  VERi  Domini,  S^  fccerit  ALT ERi  libe^ 
rum  tenementum ;  cum  duo  siMoi.  et  semul,  deeodeni 
tenemento  4r  tt  solidum,  esse  non  pcssunt  in  seysina'*    He 
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(a)  This  seems  to  be  a  mistake  of  Bracton :  it  may 
not  be  easy  to  understand    clearly  all  his  distinctigug ; 
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cumiAcn   it  as  inpcBsible  £ox  tbe  true  teoaut  not  to      1757. 
be  put  out,   wheu  tbe  other    actually  came  ioto    bU    ^^ylosl 
pkoe.  V. 

So  late  as  the  33d  of  Eliz.  in  the  case  of  Matbeson  v.  uosjds. 
IVwf,  1  loon.  909,  (c)  the  digtinctioa  upon  which  the 
judgmcst  turns  la  ''  that  Henty  Dtnny  gained  a  wrongs 
*'  fulpomariomim  fee;  but  did  nof  gaiu  any  8£18IK  ;  so 
"  so  tfiinaifar .-  therefore  the  descent  to  his  beu*  is  not 
"  priWieged/' 

Nobody  can  disseiee  the  king;  neither  can  any  one  be 
disseised  to  the  wae  of  the  king.  Tbe  king  may  be  wrong- 
foUy  dispossessed:  but  the  intruder*s  injurious  possession 
is  sine  aiiquo  vestimento^  and  called  intrusion.  The  king 
cannot  be  made  a  disseisor ;  not  because  it  is  wrong : 
(for  he  may,  iii  fact,  withhold  tbe  possession  of  land 
frooi  3,  subject  contrary  to  right :)  but  the  reason  seems^ 
aceordiflg  to  the  feudal  system,  to  be  this :  a  subject 
never  could  stand  ia  the  king's  seitin  or  tenure ;  and  the 
ki^g  aeTer  ^ould  be  in  tbe  seiiirit  tenure^  ov  feudal  rela* 
tisu  of  a  subject  By  ttiat  policy,  all  real  property  was 
hdd,  nediatidy,  or  immediately,  of  tbe  king ;  in  the  king 
himself^  all  resA  property  was  ultodiaL  t^***  ^^  ^*  *•! 

Tbe  precise  de&ittion  of  what  constituted  a  disseisin  f    ]  IQ    1 
which  made  the  disseisor  the  tenant  to  the  demandant's  ^  ■* 

fredffe,  though  the  nght  owner's  entry  was  not  taken 
away,  was  otice  well  known;  but  it  is  not  now  to  be  found. 
Tbe  .more  we  read,  unless  we  are  very  careful  to  distin* 
gabh,  the  more  we  shall  be  confounded.  For,  after  tbe 
assize  of  7tovel  disseisin  was  introduced,  tbe  legislature, 
by  many  acts  of  parliament,  and  the  courts  of  law^  by  libe«» 
Tal  oonstructions  in  £iirtberance  of  justice,  estendid  this 
Jtmedy\  for  ti)esake^ftheowner,toet2erylrespaasor  in- 


hnt  this  is  clear,  that  disseisin  was  not,  in  bis  idea  of  it,  a 
complicated  fact  as  here  represented:  thus  much  is  certain; 
tliatiniiif  sense  of  ijitrusion,tbat  might  be  without  disseisin^ 
aud  he  defines  it  in  the  bii^gimiing  of  tbe  second  chapter  to 
be  tUnquis,  Sfc. 

{bi  tt  appears  by  the  xeport  of  that  case  in  2  Leon.  19Q« 
and  by  the  reference  to  it  in  Co.  Lit.  240..(6J  that  the  Judg- 
ment was  not  founded  upon  tbe  point  bcre mentioned^  but 
upon  one  very  different,  viz.  as  expressed  by  1-d. .  Cake 
there, that  an  entry  by  an  faeii*  of  tbe  oevisar,aucl  dying  seis- 
ed,  would  not  by  law  take  away  tlie  entry  of  the  devisee.; 
for  if  it  should  it  would  be  a  bar  to  bis  rlght«  because  the 
devisee  hatb  only  a  title  of  entry^  like  the  case  of  a  title  of 
entry  for  Jbreach  of  a  condition  or  in9rlmam,  in  which  and 
otlier  likexrases^uo  dying  seised  and  descent  will  takeaway 
ao  entry. 
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YJS7.     juiyfloiie  tohisreal  property;  if,  by  bringing  his  assi^fey 
TATLok    "^'^hought  fit  to  admit  himself  disseised. 

y  It  lay  aginst  advisers,  aiders,  or  abettors,  who  were  not 

HOBPE.    '^^''^*°^^-   &0.  LfV^  180.  ft.    It  lay  against  the  tenant  who 
[Qu.  If  be  *     ^^  no  disseisor ;  as  the  heir  of  a  disseisor,  or  his  feoffee, 
never  tmd  sei-  StaU  Gloucester.    It  lay  for  the  owner,  against  the  dissei* 
rem^^  ^.  ""^  sor  of  the  disseisor.    The  tenant's  not  being  ready  to  pay 
in  lawo^equUy  ^  rent-scck  when  demanded,  was,  for  the  benefit  of  the 
before  the  itat.  owncr's  remedy,  a  disseisin.  Lit.  §  233.    It  lay  for  out- 
*  G««>.  2.]        tagebus  distress.    2  Inst.  412.    It  lay  against  guardian, 
or  particular  tenant  who  made  a  feoflTment,  as  well  as 
against  their  feoffees.  2  Inst.  4 1 2.    The  stat  of  Westm.  2. 
c.  25.  extends  it  to  a  man's  depasturing  the  grounds  of 
another;  or  taking  fish  in  his  fishery.    If  one  receives  my 
^  rent  without  my  consent,  I  may  elect  to  make  him  a  dis- 

seisor. Styh^  407.  If  a  guardian  assigns  dower  to  a  woman 
not  dowaole;  the  owner  may  elect  to  make  her  a  di&- 
seisoress.  24  Ed.  3.  43.  (cited  in  Cro.  Car.  203.)  In  a 
word ;  for  the  sake  of  the  remedy,  as  between  the  true 
owner,  and  the  wrong  doer,  to  punish  the  wrong;  and  as 
between  the  true  owner  and  naked  possessor,  to  try  the 
title;  the  assize  wvls  extended  to  almost  every  case  of  ob- 
struction to  an  owner's  full  enjoyment  of  lands,  tenements 
or  hereditaments. 

.  The  reports  of  assize  can  only  relate  to  cases,  where  the 
owner  admits  himself  disseised. 

The  law-books  treat  of  disseisin,  with  a  view  to  the 
assize;  which  was  the  common  method  of  trying  titles, 
till  ejectment  came  in  use. 

Littleton,  who  wrote  long  after  the  remedy  by  assize 
was  enlarged  by  statutes  and  by  an  equitable  latitude  of 
construction,  speaks  of  disseisins  principally  as  between 
the  owner  and  trespasser  or  possessor,  with  an  eye  to  the 
remedy  by  assize. 

These  are  the  common  places  from  whence  many  de- 
[1  East  575.1  scriptions  have  been  cited  of  a  disseisin.    But  such 
f     1 1 1     J  authorities  can  give  little  light  to  the  present  question, 
which  depends  upon  the  nature  of  such  a  disseisin  as 
made  the  disseisor  tenant  to  every  demandant,  and  free- 
holder de  facto,  in  spite  of  the  true  owner.     Yet  the  de- 
finitions in  the  books,  (though  very  imperfect,)  savour 
often  of  that  which  originally  was  aa  actual  disseisin,  in 
spite  of  the  owner. 
[Vide  mutt  107. J     Littleton,  in  §  279.  defines   disseisin,    with    an    ^c; 
"  where  a  man  enters  into  lands  or  tijtnements  (where  his 
*'  entry  is  not  congeablo,)  and  ousteth  him  which  hath 
**  the  freehold,  &c." — The  comment  says,  "  even/  entry  is 
"  no  disseisin,  unless  there  be  an  ouster  of  the  freehold'* 
Aiid'Co.  Lit.  153.  b.  says,  *'  disseisin  is  putting  a  man  out 
of  seisin,  and  ever  implies  a  wrong :  but  dispossession  or 
ejectment,  is  putting  out  of  possession,  aod  may  be  by 
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•*  right  or  wrong.     Disseisin  est  un  personal  trespass  de       1757. 
**  tortious  ouster  del  seisin."  tayloii 

Though  the  term  "  disseisin,*'  used,  happens  to  be  y^ 

the  same;  the  thing  signified  by  that  word,  as  applied  to  ifouijB. 
the  two  cases  of  actual  disseisin,  or  disseisin  (ji/  election, 
is  very  different.  This  distinction  of  disseisin  at  election^ 
is  made  in  the  case  of  Blunden  v.  Bough,  Cro.  Car,  303. 
of  which  case,  we  have  seen  a  manuscript  report,  fuller 
than  the  printed  one.  The  three  judges,  with  whom 
agreed  thcfour  judges  of  the  Common  Pleas,  argued  and 
held  "  that  the  lessee  for  years  of  the  tenant  at  will,  was  a 
'•  disseisor  at  the  election  of  the  original  lessor,  for  the 
**  sake  of  iiis  remedy;  but  never  could  be  looked  upon 
"  as  the  freeholder,  or  a  disseisor  in  spite  of  the  owner,  or 

"  with  regard  to  third  persons."      The  manuscript  report  [-3^^11^,224,935 
says,  if  a  pracipe  was  brought  against  him,  he  might  say  iji.  lUym! 
"  I  am  not  tenant  to  the  freehold."     A  variety  of  like '^J^^-^^J^^^-^^- 
cases  are  put  in  Cro.  Car,;  (to  which  I  refer—:)  in  the"^'      ** 
manuscript  report,  there  are  more. 

When  the  easy  specific  remedy  was  by  flssirr,  where 
the  entry  was  not  taken  away,  the  injured  owner  might, 
for  his  benefit,  elect  to  consider  the  wrong  as  a  disseisin. 
So,  since  an  ejectmtnt  is  become  the  easy  specific  remedy, 
he  may  elect  to  call  the  v/rongdi  dispossession. 

Where  an  ejectment  is  brought,  there  can  be  no  disseisin ; 
because  the  plaintiff  may  lay  his  demise  when  his  title 
accrued,  and  recover  the  profits  from  the  time  of  the  de- 
mise. The  entry  confessed  is  previous  to  making  the 
lease:  but  there  is  wo  real  or  supposed  re-entry,  after  the 
ejectment  complained  of.  If  it  was  considered  as  a  dis- 
seisin, no  mesne  profits  could  be  recovered  without  an 
actual  re-entry. 

If  the  lessee  for  life,  or  years,  makes  a  feoffment,  the  r    1 10     "1 
lessor  may  still  distrain  for  the  rent,  or  charge  the  per-  L.     ^  j^^  -* 
son  to  whom  it  is  paid,  as  a  receiver ;  or   bring  an  eject-  ^j.  3  Let.  35. 
meut ;  and  choose  whetlier  he  will  be  considered  as  disseis'  4  Leon.  SS.] 
erf.   Metcalf  oti  the  demise  of  Kynast:)H  v.  Parry  and  others ; 
a  case  reserved  at  Salop  assizes  25th  March  1 742,  for  the 
opinion  of  the  court  of  Exchequer;  (who  gave  judgment 
in  it,  on  the  24th  of  November  1743,)  was  this.     Tenant 
in  tail,  of  lands  leased  by   his  father,  to  a  second  son,  for 
lives  (a)  (under  a  power,)  upon  his  father's  death  received 
the  rent  from   the  occupier,  as  owner,  and  as  if  no  such 


(a)  That  and  the  case  Cro.  Car.  302.  were  cases  only 
of  recovery  of  rents,  and  not  of  an  actual  possession  by  the 
feoffee;  besides,  according  to  the  report  of  the  case  of  ilie/- 
caffv.  Parry p  it  was  not  material  whether  the  recovery 
was  good  or  not ;  for  the  lessor  of  the  plaintiff  was  lessee 

Vol.  I.  I 
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1757.      fease  had  been  made,  during  his^  whole  life.     He  sufferecf 
TAYLOR    ^  common  recovery.    It  was  holdcn  "  that  this  was  only 
V.  "  a  disseisin  of  the  freehold  at  election ;  and  that  therefore 

HORDE-    "  he  couMwof  make  a  good  tenant  to  the  prtzcipe  i*  and 
the  recovery  was  adjudged  had. 

Except  the  special  case  of  fines  with  proclamations, 
(which  stands  entirely  upon  distinct  grounds,)  and  the 
construction  of  the  stat.  of  4  H.  7.  c.  24.  for  the  sake  of 
the  bar;  I  cannot  think  of  a  case,  where  the  true  owner,, 
whose  entry  is  not  taken  away,  may  not  elect,  (by  pursu- 
ing a  possessory  remedy,)   to  be  deemed  as  not  having 
been  disseised, 
[SVin.  421.        The  consequences  of  actual  disseisins,  considered  as 
pl  IS.  5  Bur.  such,  continue  law  to  this  day.     The  disseisee  cannot  dis* 
2830.]  pose,  or  devise :  the  descent  takes  away  his  entry.    There 

are  two  cases  cited  in  the  case  of  Blundett  v.  Baugk, 
material  to  this  point     Pously  v.  Blacltmany  B.  R>  Trin. 
18  Jac.  Rot.   1230.  Palmer,  201,  which  is  more  fully 
♦V»  Cro.Jac  stated  in  the  manuscript  report,  than  ii>*  Croke.    The 
W9.-S.  C.       ease  (in  effect  and  operation)  was  this.    Tenant  at  will 
raade  a   lease  for  years :    the  original   lessor   devised- 
Though  the  lease  by  tenant  at  will,  at  the  election  of  the 
original  lessor  was  a  disseisin,  yet  they  adjudged  his  devise 
good ;  because  he  had  not  elected  to  admit  himself  disseis- 
ed; and,  by  making  a  will,  intimated  the  contrari/. 
[ride  God.  Another  case,  (not  in  the  report  in  Cro.Jac.  but  cited 

^•^  in  the  manuscript,)  was  in  the  I4th  oi  Eliz.    Sir  Ambrose 

Cone,  of  his  own  head,  entered  into  lands  of  Sir  WUUam 
Hollis;  and  paid  Sir  William,  afterwards,  a  certain  rent, 
claiming  to  hold  as  tenant  at  will:  and  died.  His  heir 
entered:  upon  whom.  Sir  William  entered.  It  was  ad- 
judged '*  that  at  the  election  of  Sir  William,  Sir  Ambrose. 
**  was  a  disseisor:  but  as  Sir  Williamh^id  not  determined 
"  his  election  before  the  death  of  Sir  Ambrose,  and  entep- 
**  ed  upon  his  heir,  it  was  no  disseisin;  and  conse- 
*•  quently,  the  descent  no  bar  to  his  entry." 

El  is'     1      ^"  ^^^  ^^^®  ot'Pously  V.  Blackman,  Palmer,  205.   it  is 
^  said,  **  if  a  disseisee  devise,  and  afterwards  enter ;  the  de-> 
"  vise  is  good :"  which  Dodderid^e  denied,and  said  there 
must  be  a  new  publication.     Which  seems  right,  if  there 
ever-tPfl*  a  disseisin  :  for,  where  an  actual  entry  is  neces- 
sary, it  will  not  make  good  a  conveyance  made  before; 
♦  May  1738.    as  was  holden  in  B.  R.  Sf  Dom  Proc*  in  the  case  of  *  Ber- 
ringlon  v.  Parkhurst.     The  actual  entry  could  not  support 
f  1  Stik.  537.  the  lease  made  before.    Yet  in  f  Salk.  237.    It  is  agreed, 
Bunter  v. ..^ 

under  a  power  in  the  settlement  creating  the  entail ;  and 
therefore  his  title  did  not  at  all  depend  on  the  invalidity 
of  the  recovery,  but  singly  on  the  question  whether  the 
power  was  well  executed  or  not 
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the  devise  is  good,  because  he  was  seised ab  initio,  so  as  he      1757, 
mis^ht  bring  trespass :"  i.  e.  He  never  was  disseised  at  all,    ^  wlob 
by  his  election  ;  and  he  might  make  Ma^  e/ec^/o;i,  without  y^ 

an  entry  ;  he  might  bring  his  ejectment,  he  might  bring     horde. 
trespass,  without  a  re-entry.   If  it  was  not  for  this  doctrine 
oi election,  what  a  condition  would  men  be  in ! 

In  the  case  of  Pously  v.  Blackman,  there  was  no  entry : 
and  after  much  argument,  it  was  at  last  resolved  unani- 
mously by  the  whole  court,  from  the  inconveniences 
which  will  be  introduced  if  a  lessee  by  a  secret  contract 
with  a  stranger  could  defeat  the  will  of  his  lessor,**  that 
"  the  devise  was  goodJ" And  in  the  manuscript  report  where 
it  is  cited,  one  point  said  to  have  been  resolved,  is  "  that 
the  owner,  by  making  a  devise,  shewed  his  election, 
**  NOT/o  be  disseised." 

I  will  now  consider  whether  James  Earle  can  be  deem- 
ed a  good  tenant  of  the  freehold  by  disseisin. 

DissEisiff  is  Vifact.  It  isnot  found:  all  the  jury  say, 
is,  "  thatsoou  after  thejudgment  in  ejectment.  Sir  Robert 
*'  entered  and  was  in  possession.'*  This  must  be  taken  to 
bean  entry  in  consequence  of  the  judgment — It  was  so  con- 
sidered upon  settling  the  special  verdict:  otherwise  the 
defendants  have  no  case  ;  for  it  is  not  found,  that  Lady 
Atkyns  was  ever  ousted,  or  quitted  the  possession,  or  that 
Sir  Robert  ever  was  seised. 

Taking  possession,  under  a  judgment  in  ejectment,  never  [7  Mod.  67. 
rould  be  a  disseisin  qffreehold.  ^^"^V-  '^^^•3 

Suppose  it  a  real  proceeding — the  termor  of  a  dis- 
seisee might,  at  the  old  law,  recover  against  tlie 
disseisor :  he  might  recover  against  the  feolibe  of  his 
lessor.  But  he  never  could  thereby  become  a  disseisor  uf 
^htfree/u)ld :  he  never  could  be  other  than  a  ternior,  eiijoy- 
in?,in  the  nature  of  a  bailiff,  by  virtue  of  a  real  covenant. 
In  respect  of  the  freehold,  his  possession  enured  always 
^y  rights  and  never  by  wrong.  If  the  lessor  had  infeolfed, 
it  enured  to  the  alienee ;  if  the  lessor  was  disseised  and 
^i^ht  enter,  it  enured  to  the  disseisee;  if  his  entry  was  []  1 14?  J 
taken  away,  it  enured  to  the  heir  or  jeojjec  of  the  disseisor, 
wlio  in  that  case  had  the  rli;ht  of  possession. 

Suppose  the  proceeding  (as  it  is)  a  Jictitious  remedy, 
/'hen  in  truth  and  substance,  a  judgment  in  ejectment 
JS  a  recovery  of  the  possession,  (not  of  the  seisin  or  freehold,) 
without  prejudice  to  the  ;7gA^,  as  it  may  afterwards  ap- 
P^,e?en  between  the  parties.  He  who  chters  under  it, 
'^  truth  and  substance  can  only  bt  possessed  accordiiigto 
"S'*^>  prout  It  I  postulat. 

If  he  has  a  freehold,  he  is  in  as  frcf  hoMcr.     If  he  has  a 

chattel-interest,  he  is  mas  a   termor;  atid  in  respect  of 

.the  freehold,  his  possession  enures  according  to  right.     If 

'jehas  no  title,  he  is  in  as  a  trespasser  ;  and,  without  any 

I  2 
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1757.      re-entiy  by  the  true  owner,  is  liable  to  account  for  the 
TAYLOR     profits. 

V.  It  is  found,  that  the  ejectment  was  brought  by  Sir  iJo- 

HORDE.      ^^^^  Jtkyns,  to  recover  the  possession  :  but  it  is  not  found, 
that  he  claimed  the  freehold. 

The  title  mustnozr  be  taken  as  in  this  special  verdict. 
Therefore  it  appears  he  bad  no  right  to  the  possession, 
Hh  feoffee  could  be  in  no  other  condition  than  himself: 
he  had  a  possession,  without  prejudice  to  the  right ;  and 
could  convey  no  other.  He  was  not  in  «s  a  particular 
[Cowp.  702.  ]  tenant;-— there  was  no  privity  of  any  seisin: — he  had 
only  a  naked  possession. 

But  the  case  is  still  stronger.  The  true  owner  cannot 
even  elect  to  make  a  person  in  possession  under  a  judgment 
in  ejectment,  a  disseisor.  He  could  not  bring  an  assize 
of  iiovel  disseisin :  the  entry  is  not  injusti  Sf  sine  judicio ; 
but  under  authority  of  a  court  of  justice,  and  lawful ; 
therefore  not  liable  to  punishment  by  fine,  (as  every  dis- 
seisin was.) 

The  true  owner  may  enter  upon  a  disseisor:  but  after 
a  judgment  in  ejectment,  an  actual  entry  would  not  be 
permitted.  If  there  had  been  any  election  in  this  case  ; 
**  the  true  owner  elected  not  to  be  disseised,^  and  recover- 
ed by  ejectment:  which  if  there  had  been  a  disseisin, 
would  have  purged  it. 

But  there  is  still  behind,  (though  it  happens  notlo^be 
necessary,)  a  larger  ground^  upon  which  to  determine 
this  question  ;  and  more  satisfiictory,  because  more  intel- 
ligible ;  from  the  nature  of  a  cnmmon  recovery  now,  and  a 
fcofftuent  to  make  a  tenant  to  the  prcecrpe,  with  that  view 
only, 
L  *^^  .1  The  sense  of  wise  men,  and  the  general  bent  of  the 
people  in  this  country,  have  ever  been  against  making 
land  perpetually  unalienable.  The  utility  of  the  aid  was 
thought  to  justify  any  means  to  attain  it. 

Nothing  could  be  more  agreeable  to  the  law  of  tenures^ 
than  a  male  fee  unalienable.  But  this  bent  **  to  set  pro- 
"  perty  free"  allowed  the  donee  after  a  son  was  born,  to 
dej-troy  the  limitation,  and  break  the  condition  of  his 
investiture. 

Mo  sooner  had  the  statute  de  donis  repeated  what  the 
law  of  tiiuirts  said  before,  "that  the  tenor  of  the  grant 
"  should  be  ol)served  ;*'  than  the  same  bent  permitted 
tenant  in  tail  of  the  freehold  and  inheritance,  to  make  an 
alienation,  roaV/fl^/e  only,  under  the  name  of  a  discontinue 
anee.     But  this  was  a  small  relief. 

At  last,  the  people  having  groaned  for  200  years  under 
the  irjconvcniences  of  so  much  property  being  unaliena- 
ble;  and  the  great  men,  to  raise  the  pride  of  their  fami* 
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lies,  and  (in  those  turbulent  times)  to  preserve  their  estates       1757. 
from  forfeitures,  preventing  any  alteration  by  the  kgisla-    xj^ylor 
turc ; — the  same  bent  threw  out  a  *yif^'o;/,  iuTaltantm's         ^ 
case;  by  which,  tenant  in  tail  of  the  freehold  and  inhe-     hqi^'ue, 
ritance,  or   with  consent  of  the  freeholder,  might  alien  ^^. 
absolutely.  CoSiTlle. 

Public  ulilitjf  adopted  and  gave  a  sanction  to  the  doc-  coTcries  p.  7, 
trine  ;  for  the  rtal  political  reason,"  to  break  entails:"  8,9,10. 
But  the  osiensibfe  reason, "  from  the  fictitious  recompencCf'  [*  Leon,  66^ 
(tf)  hampered  succeeding  times,  how  to  distinguish  cases 
which  were  within  the  fal^e  reason  given,  but  not  within 
the  real  policy  of  the  invention.  Till,  at  last,  the  legisla- 
ture applauded  cx)mmon  recoveries,  and  lent  (heir  aid  by 
the  acts  of  11  if.  7 .  c.  20.  33//.  8,  c.  31 .  34  &  35  //.  S. 
€.W.  14  Eliz.4:.  8.  and  lately  14  G.2.c.  20:  (which  is  a 
retrospective  and  declaratory  law,  and  seems  to  have 
restored  the  original  tenant  to  the  pr<rctp«.)  Before  the 
statute  of  quia  emptores  terrarum,  subinfeudations,  where- 
upon rents  and  services  were  reserved,  did  not  prevent 
the  precipe**  lying  against  the  freeholder  of  the  seiguory. 
When  common  leases  to  farmers,  for  one  or  more  life 
or  lives,  reserving  rent,  came  in  use;  they,  for  that  pur- 
pose, resembled subifif eudations,  nnd  ought  not  to  prevent 
theprtfcipe  being  brought  against  the  owner  of  the  free- 
holo,  under  which  such  leases  were  granted. 

As  tjie  legislatute  h^,  for  ages,  avowed  the  proposition ; 
we  may  now  say  "  that  common  recoveries  are  a  mere 
**Jorm  ofcouvetfuncer  All  necessary  circumstances  of  form  f     1 16     J 
and  ceremony  are  taken  from  its  fictitious  original. 

The  policy  of  this  species  of  alienation  meant  to  take  a 
middle  way  as  to  entails,  between  perpetuities  and  abso- 
lute property. 

Alienations  were  allowed;  yet  in  such  a  shape  as  ne- 
cessarily required  deliberation  and  delay:  and  they  were 
only  allowed  to  be  m;ide  by  tenant  in  Uiil  in  jtcssession  ; 
or  by  tenant  in  tail  in  remainder,  with  consent  of  the  owner 
of  the  firstestate  for  life.  The  eldest  son  was  restrained 
in  the  life-time  of  his  father,  or  mother,  or  any  other 
ancestor  or  relation,  seised  for  life,  under  a  iamily  settle- 
ment. 

The  act  of  14  G.  2.  proceeds,  upon  the  parties  to  a  re- 
covery having  power  to  suffer  it.  Sir  Robert  Atkyns  the 
son  had  no  right  to  suffer  a  common  recovery,  without  the 
concurrence  of  the  jointress.  Any  contrivance  to  do  it 
mithout  her  joining,  is  artifice  and  evasion. 

If  tenant  in  tail  in  possession  is  disseised ;  though  the 


(«)  This  was  not  so  as  to  the  remaindeis  and  leversions* 
P^.  13, 14. 


117 


Hilary  Term,  30  Geo.  9- 


1757. 

TAYLOR 

V. 
HORDE. 


[     117 


[VidcJ  lev. 

52.] 


pracipe  be  brought  against  the  disseisor,  yet,  if  he  is  vouch- 
ed, the  recovery  shall  bar;  because  he  had  power  to 
bar. 

In  Lincoln  College  case,  3  Co.  op.  the  judges  support 
the  collateral  warrantry  of  Sibil;  because  she  and  Edxcnrd 
had  power  to  bar. 

In  Jenning's  case,  10  Co.  44.  the  recovery  is  support- 
ed, because  the  parties  had  power. 

By  parity  of  reason,  (his  recovery  ought  not  to  be  sup- 
ported, because  the  parties  had  no  power:  if  it  was;  the 
law  must  be  overturned. 

Every  remainder-man  in  tail  might  easily  get  a  nuked 
possession,  and  make  a  secret  feoffment. 

The  plan  of  marriage  and  other  family  settlements, 
is  "  to  limit  a  remainder  to  the  first,  and  every  other  son 
*•  in  tail."  The  iiegfl/iw  which  the  father  now  has  upon 
the  eldest  son's  suffering  a  common  recovery,  is  the  very 
means  and  consideration  of  getting  the  estate  re-setUeoU 
upon  the  marriage  of  the  eldest  son.  By  this  method,  the 
moment  he  attains  to  tht  age  of  21  years,  he  may  set  his 
father  at  defiance,  suffer  a  common  recovery,  and  bar  all 
the  rest  of  the  family.  This  consequence  alone,  in  a  case 
unprecedented,  \6  a  sufficient  objection. 
J  When  a  termor,  after  the  4th  of  H.  7th,  made  a  feoff- 
ment, and  levied  a  fine  with  proclamations,  and  insisted 
upon  five  years  non-claim ;  the  judges,  with  strong  sense, 
said,  though  a  feoffment  by  tenant  for  life,  or  years,  or  at 
will,  is  a  disseisin;  it  shall  not  operate  as  a  disseisin,  to  en- 
able the  termor  himself  to  bar  the  inheritance,  by  a  fine 
with  proclamations  according  to  the  4th  H.  7.  c.  *iO.  For, 
say  they,  "it  was  never  the  intent  of  the  makers  of  the 
act,  that  those  who  could  not  levy  a  fine,  should,  by 
making  an  estate  bif  wrong  and  fraud,  be  enabled  to  bar 
thdse  who  had  right.  For  if  they  themselves,  without 
such  fraudulent  estate  could  not  levy  a  fine  to  bar  them 
who  had  the  freehold  and  inheritance:  certainly  the 
makers  of  the  4th  of  /f.  7.  c.  20.  did  not  intend  that  by 
making  of  an  estate  by  fraud  andpractice,  they  should 
**  have  power  to  bar  them :  and  suchyrifiM/u/ei?^  estate  is  as 
"  wo  estate,  in  the  judgment  of  the  law."  So  say  I,  in 
the  present  case.  It  was  never  the  intent,  that  those  who 
could  not  sujffera  recovery,  should,  by  making  an  estate 
by  wrong  and  fraud,  be  enabled  to  bar  those  in  remainder 
or  reversion  who  had  a  right.  For  if  they  themselves, 
without  such  fraudulent  estate,  could  not  sufiier  a  recovery 
to  bar  those  in  remainder  and  reversion ;  certainly,  the 
framers  of  this  qualified  species  of  alienation,  did  not  in- 
tend, that  by  making  an  estate  by  fraud  and  practice,  they 
should  have  power  to  bar  them:  and  such  fraudulent 
estate  is  as  no  estate,  in  the  judgment  of  the  law. 
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The  judges  then  put  many  case?,  whore  a  recovery  in       1757. 
dower,  or  other  real  action;  a  remitter  to  a  feme  covert,    taylor 
«r  an  infant ;  a  warranty ;  a  sale  in  market  overt ;  the         y^ 
king's  letters  patent;  a  presentation ;  an  administration ; —     ^^q  j^„.g^ 
insUort,  all  acts   temporal  and  ecclesiastical,  shall  be  [Co.  Lit  35. 
ctoidfdbif  covin  ;and  from  thenco  argue  that  a  fine  which  (a.)] 
the  parties  had  no  power  to  levy  directly ^  shall  not  be  sup- 
ported indirrctlif  by  covin.     So  argue  I,  in  the  present 
case:  a  common  recovery  which  the  parties  had  no  power 
to    suffer  directly^  shall    not   be  made    good  by  wrong 
and  fraud. 

In  the  spirit  of  the  makers  of  the  14  G.  2. 1  say  the  par- 
ties to  this  recovery  had  not  power  to  suffer  it :  therefore  it 
is  subftantially  bad. 

This  is/io/ thecaseof  afeoffment  toa/A/rd  person,jbut]  for 
Ui  own  benefit :  it  is,  in  effect,  to  the  use  of  Sir  Robert,  the 
wroHg^ery  himself.     The  law  considers  a  feoffee  to  the  in* 
ient  to  be  tenant  to  the  pracipe^  as  a    mere  instrument  for 
oae  purpose  ofform  only.     His  wife  shall  not  be  endowed ; 
fais  statutes  or  Judgments  shall  tiot  affect  the  land:   if  he 
had  a  term  for  years,  it  shall  not  merge.    Let  me  appeal 
then  to  the  oldest  authorities,  in  those  times  when  the  r     ,  ,^     *j 
solemnity  and  notoriety  of  feoffments,  and  the  feudal  ve-  L         ^    J 
neration  in  which  they  were  held,  gave  them  all  tliat  won- 
derful efficacy  we  read  of:  could  a  man  hy  his  own  inju- 
rious feoffment,  have  acquired  an  advantage  to  himself? 
Lt^//r/o/ji  shall  answer;  he  tells  us  what  was  established  [i  p,  wm*. 
long  before  he  wrote.     Lit.  §3Po.  "  if  a  disseisor  infeoff  518, 5I9. 
**  bis  father  in  fee,  and  the  father  die  seised  of  such  es-  3  Brow.  195. J 
'•  tate,  by  which  the  lands  descend  to  the  disseisor  as  son 
**  and  heir,  4*c-;  in  this  case,  the  disseisee  may  well  enter 
"  upon  the  disseisor,  notwithstanding  the  descent:  for 

that  as  to  the  disseisin,  the  disseisor  shall  be  adjudged 

in  but  as  a  disseisor^  notwithstanding  the  descent;  quia 
••  particeps  criminis. 

After  the  statute  de  donis^  tenant  in  tail  in  remainder, 
with  the  concurrence  of  the  freeholder,  might  make  a 
voie{a6/e  alienation,  by  discontinuance:  but  he  could  not 
acquire  to  himself  that  privilege,  by  an  injurious  entry 
and  feoffment.  **  He  in  remainder  in  tail  disseises  tenant 
"  for  life,  and  makes  a  feoffment,  and  dies  without  issue, 
"  and  the  tenant  for  life  dies;  he  in  reversion  mav  enter: 
"  it  is  no  discontinuance."  Co,  Lit.  347.  «.  b.  It  is  no 
disseisin  of  the  reversion.  **  If  remainder-man  for  life  dis- 
"  seise  the  immediate  tenant  for  life;  after  the  death  of  the 
"  immediate  tenant,  he  is  in  as  tenant  for  lite.'*  Neither 
should  a  reversioner,  by  an  injurious  entry  upon  the  te- 
nant for  life,  be,  in  resfx^ct  of  strangers,  allowed  to  trajis- 
init  to  his  heir  the  privilege  of  descent.  If  the  rever- 
sioner disseises  tenint  for  life^  and  dies  seised;  the  de- 
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1757.      scent   shall   not   take   away   the  entry   of  a  strangen 

TAYLOR     Hoh,  3^3, 

V.  From  the  whole,  we  may  conclude— t/,  before  the  in* 

HORDE,     trodiiction  of  common  recoverie*  as  a  conveyance,  this 

question  had  been  agitated  ih  an  adxenary  real  action^ 

upon  a  plea  **  that  £ar/e  was  not  tenant  of  the  freehold;" 

it  would  have  been  adjudged,  from  the  law  and  artificial 

learning  of  tenures, "  that  he  could  not  be  so  considered." 

[Co.  Lit.  35.    i/' the  question  had  been,  "  whether  tenant  in  tail  in  re- 

(a.)S.P.  ace.  "  raainder  should,  by  such  iVi/i/rton*  entry  and  feoffment, 

Lil.  Scf.  656.  »«  acquire  a  benefit  to  himself^  to  the  prejudiceaf  his  re- 

^"^^f^^*\  "  rer5/o»rr;"  it  would  have  been  adjudged,  from  eternal 

can  new  turn  P^*"^'P'^  of  justice,  "that  an  act  founded  in  wrong 

to  the  benefit  "  should  wo^  by  virtue  of  the  crime  iiseffy  become  legal, 

of  the  wrong  «*  for  the  author's  advantage.** 

doer.  Hut.  96.  ^g  jj  jg  ,,^jj,  agitated,  when  recoveries  are  established 
S9  Co  Lit.  ^^  ^species  ofalieaatieM ;— the  only  question  is, "  whether 
148  (b).  *  "  ^^^  ^^^^  of  l^w  which  requires  t%e  concurrence  of  the 
1  Leon.  331.  "  owner  of  the  first  estate  for  life,  shall  be  overturned.** 
Branch  Prin.  It  is  better  to  subvert  the  rule  directly,  than  suffer  it  to  be 
^^'^  done  by  a  secret  injurious  entry  and  feoifn^ent ;  which  can- 

not be   prevented,    and  which   the  owner   may  never 
hear  of. 
r     119    1      I'h^re  is  no  injury  or  wrong,  for  which  the  law  does 
^  -'  not  provide  aremedy*     But  if  this  stratagem  should  pre- 

vail, redress  must  follow /oo  late;  unless  the  entry  of  the 
tenant  for  life  shall<iTotdthe  recovery.  If  it  would,  there 
is  an  end  of  the  present  question :  for,  the  jointress  enter- 
ed, and  was  intitled  to  the  profits  from  Sir  Robert  Jtkyns 
as  a  trespasser  aA  initio. 

In  every  light,  and  upon  every  ground  of  law,  this  reco- 
very is  bad. 

As  there  is  no  bar  to  the  right  of  the  lessor  of  the 
plaintiff- 
Second  gene-       'fhe  second  general  question  is  "  whether  the  lessor  of 
ral  question,    cc  ^jjg  plaintiff  is,  by  the  statute  of  limitations  y  barred  from 
"  recovering  in  THIS ryec^mf/^/." 

This  point  was  certainly  not  insisted  upon  at  the  trial : 
and  therefore  the  special  verdict  is  not  adapted  to  it  The 
abstruse  learning,  upon  which  the  validity  of  the  com- 
mon recovery  depended,  might  engross  the  whole  atten- 
tion at  the  trial :  and  the  special  verdict  having  no  fects 
(which  easily  might  have  been  found,)  particularly  ap- 
plicable to  an  objection  from  the  statute  of  limitations, 
might  occasion  the  question  not  having  been  made  at  the 
[Salk.  685.]  bar,  till  the  last  argument.  The  point  however  is  certain  • 
ly  ope//rupon  this  special  verdict. 

An  ejectment  is  ?i possessory  remedy,  and  only  compe- 
tent where  the  lessor  of  the  plaintiff  mcry  enter:  therefore 
k  is  always  necessary  for  the  plaintiff  to  shew,  that  bis 
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lessor  had  a  right  to  enter ;  by  proving  a  possession  within       1757. 
twenty  years,  or  accounting/or  the  zrant  of  it,  under  some    taylou 
of  the  exceptions  allowed  by  the  statute.     Twenty  years         v. 
adverse  possession  is  b.  positive  title  to  the  defendant:  it  is     uoede. 
DOt  a  bar  to  the  action  or  remedy  of  the  plaintiff,  only ;  but 
takes  away  his  right  of  possession. 

Every  plaintifl'  in  ejectment  must  shew  a  right  of  pot-  r|  dj^^^  ^j^^ 
session,  as  well  as  of  property :  and  therefore  the  defenaant  u.] 
needs  not  plead  the  statute,  as  in  the  case  of  actions.(a) 

The  question  then  is,  whether  it  appears  upon  this  spe- 
cial verdict,"  that  the  lessor  of  the  plain titfm?g^^  enter, 
"  when  he  brought  this  ejectment."  (i) 

On  the  9th  oCl^ovember  1711,  Sir  Robert  Atkyns  died 
without  issue  male. 

On  the  19th  oi  October  1712,  Lady  Jtkyns,  the  join-  ("  120  ] 
tress,  died.  Then  accrued  the  title  of  entry  of  the  lessor 
of  the  plaintiff.  His  only  excuse  for  not  entering  is, "  that 
"  he  Vf^is  prevented  by  the  said  lease  of  the  31st  of  Mai/ 
"  1698,  to  the  three  /J)«fres."~That  upon  the  death  of 
Thomas  Dacres  the  surviving  lessee,  on  the  23d  of  July 
1752,  a  new  title  of  entry  accrued.'  upon  which  he  enter- 
ed on  the  loth  of  December,  1752  ;  and  brought  this  eject- 
ment. 

Three  answers  are  given  :  any  one  of  which,  if  well 
founded,  is  sufficient. 

Ist.  That  the  said  lease  was  absolutely  void,  and  of  no 
effect. 

2d.  If  good,  it  determinedhy  the  estate  tail  being  spent; 
by  the  express  tenor  of  the  demise. 

3d.  If  subsisting,  yet  upon  the  extinction  of  the  estate 
tail,  it  was  ^  trust  to  attend  the  inheritance  in  the  lessor 
of  the  plaintiff,  and  made  part  of  his  title  deeds;  there- 
fore could  not  stop  the  stature's  running  to  protect 
an  adverse  possession,  nor  give  him  any  new  right  of 
entry. 

First.   That  the  lease  was  void. 

Sir  Robert  Atkyns  the   father,  being   only  tenant  for  fd"he"cr«J^fe 
Ayr,  could,  by  virtue  of  his  ownership,  make  no  estate  to  for  nJt  enter- 
log- 

(a)  This  is  not  necessary ;  for  twenty  years  possession  is 
a  good  title  in  eiectment  for  a  plaintiff  as  well  as  for  a 
defendant,  2  Salk.  421.  pi.  5.  Ld.  Raym.  71.  let  tho  right 
of  property  be  where  it  will.    Salk.  085. 

\b)  See  17  Dom.  Proc.  132.  that  the  question  put  to  the 
judges,  wasi  ^'  whether  sufficient  appears  by  the  special 
verdict  in  this  cause  to  prevent  the  lessor  of  the  plain- 
tiff by  force  of  the  statute  of  limitations  of  the  2 1st  of 
**  James  the  Ist,  from  lecoyering  in  this  ejectment  }*' 
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1757.      continue  after  his  death.    This    lease,  therefore,  after 
TAYLOR    *^'^  death,  can  only  be  supported  by  his  power ;  if  it  waa 
y^  made  pursuant  to  it. 

HORDE.  **  Whether  it  was  made  pursuant  to  his  power,"  is  the 
question. 
(Str.GOitS.  '^^^  limitation  and  modifying  of  estates,  by  virtue 
3P.Wnif.  of  .powers,  came  from  equity  into  the  common  law, 
695.  9 East,  with  the  statute  of  uses.  The  intent  o(  parties  who 
707 1*^""*'  gave  the  power,  ought  to  gain  every  construction. 
*•*  He   to  whom    it  is  given,  has   a  right    to    enjoy  the 

full  exei^cise  of   it:  they  over  whose  estate  it  is  given, 
have  a  right  to  say  **  it  shall   not  be  exceeded."     The 
conditions   shall  not  be  evaded  ;  it  shall  be  strictlj^  pur" 
sued^  in  form  and  substance :  and  all  acts  done  under  a 
special  authority,  not  agreeable  thereto,  nor  warranted 
thereby,  must  be  void. 
ts  New Abr.        ^'  ^''  kinds  of  powers,    the  most  frequent  is,  that 
411.  ace.]  '    "  to  make  leases.^*     For  the  encouragement  of  farmers, 
to  occupy,  stock,  and  improve  the  land,  it  is  necessary 
they  should  have  some  permanent  interest.     Unless  the 
owner  of  the  estate  for  life  was  enabled  to  make  2l  per- 
P  -  manent  lease,  he  could  not  enjoy  to  the  best  advantage, 

L  *21  J  during  his  02t'ntime;  and  they  who  come  after,  must 
suffer,  by  the  land  being  un-tenanted,  out  of  repair,  and 
in  a  bad  condition.  The  plan  of  this  power  is  for  the 
f7{t//{/a/ advantage  of  possessor  and  successor.  The  exe- 
cution thereof  is  checked  with  many  conditions,  to  guard 
the  successor ;  that  the  annual  revenue  shall  not  be  di» 
minished;  nor  those  in  succession  or  remainder,  at  all 
irejudiced  in  point  of  remedy,  or  other  circumstance  of 
and  ample  enjoyment. 
There  are  two  methods  of  leasing,  in  common  use  iu 
this  kingdom  :  at  the  best  rent ;  and  upon  lines ;  which, 
as  the  lives  or  leases  drop,  are  considered  among  the 
annual  profits.  This  power  is  always  adapted  io  both. 
It  is  inserted  in  almost  every  strict  settlement  of  every 
kind.  It  is  inserted  in  the  greater  deed  of  the  I2th  of 
June  1G69;  and  given  indiscriminately  to  Sir  JRoier^  the 
father.  Sir  Robert  the  son,  and  Lovii  his  wife. 

The  nature  and  view  of  a  power,  so  usually  given,  is 

well  understood:  and  courts 01  justice  have  always  look- 

t^v^^'p***   ed  with  a  jealoifs  eye,  to  see  that  the  conditions  in  fa- 

?1 )  3  DanrV  ^^"^  ^^  ^^^  ^^^^  taker  be  pursued ;  not  literally  only,  but 

945.  n.  a.  948.  substantially.     It  is  not  sufficient  that  the  ancient  rent 

n.i.  5  Co.  6.8.  be  reserved:  it  must  be  reserved  with  all  the  6e;}^cttf/ 

SNewAbr.358.  circumstances.     If  payable  before,  at  four,  it  cannot  be 

3  Bac  351«J     reserved  at  two  payments.    Lord  Mountjoy's  case,  5  Co. 

5.  b.    The  whole  rent  must  be  payable  annually  during 

the  whole  term.    In  that  case^  it  was  holden  **  that  less 
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•*  could  not  be  reserved  even  to  the  lessor  himself,  dur-      1757, 
•*  ng  bis  own  life."  tiylor 

One  of  the  reasons  in  Elmers  ca8e,5  Co.S.shews  the  rent      *    y^ 
must  be  payable  annually  during  the  term.  horde. 

In  the  case  of  Ladi/  Charlotte  Orby  Sf  at,  v.  Lady  ilfo- 
hun,^  Pernon^  531,  542,  Lord  Cowper,  Holt,  and  Trevor^ 
all  three  held  clearly  that  a  lease  "  reserving  the  beU 
"  rent^*  though  good  against  an  owner  of  the  inheritance, 
was  void  under  a  power :  and  Cowper  and  Trevor  held,  that 
reserving  the^* ancient retit^'^  where  lands  had  been  usually 
demised ;  though  good  and  certain  enough  by  reference, 
against  an  owner  of  the  inheritance ;  was  void  under  a 
power;  because  it  put  the  remainder-man  under  difficulties 
in  avowing. 

T  he  intent  was,"  say  they,  "  that  the  tenant  for 
life  in  possession  might  lease ;  so  it  was,  on  the  other 
hand,  that  the  revenue  should  not  be  diminished  ;  but 
the  ancient  rent,  at  least,  reserved  ;  and  in  such  beneficial 
manner,  as  might  with  ceptainty,  and  without  any  dif« 
ficulty  be  recovered." 
The  question  here  is  not,"  say  they,  "  Whether  the  [122     3 
•*  lease  is  void    for  incertainty,  as  between  the    lessor 
"  and  lessee;  but  whether  all  requisites  are  observed, 
and  suchbeneficial clauses  and  reservations2Ls\ought  to  have 
been,  for  the  benefit  of  a  third  person,  the  remainder- 
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*"  man." 


In  the  case  of  the  Earl  of  Cardigan  v.  Montague,  6th  [$.  c.  6  Vio. 
June  1756,  a  decretal  order  on  the  master's  report ;  the  472.  See  abo 
Duke  of  Montague,  tenant  for  life,  without  impeachment  ^  New  Abr. 
of  waste,   had  power  to  lease,  reserving  ancient  rent  IIq -?  ^"*  ^ 
where  usually  demised,  and  best  rent  where  not  usually 
demised:  he  made  twenty-four  leases.      The  Master's 
Report,  as  to  many  of  the  leases,  which  he  reported  bad, 
was  submitted  to:  as  where  ancient  covenants  "to  grind 
"  at   mills,  or  to^  pay  land  tax,"  were  not  in  the  new 
lease ;  where  some  part,  not  within  the  power,  is  includ- 
ed in  the  lease;  where  many  manors  were  include  in  the 
lease,  reserving  a  sum  certain*  as  the  best  rent;  which  f*^^^,,®^ 
laid    the   remainder-man  under  difficulties,  to  find  outjj^^u  £'  **® 
'whether  it  was  the  best  rent  or  not.     As  to  five  of  them,  Abr.  343.  Cas. 
which  the  master  reported  to  be  good,  exceptions  were  5.  Vin.  Power 
taken.     Their  validity  turned  upon  this  case.  The  words  ^-^'P**  ^• 
in  the  power  were  **  reserviuGf  ancient,  usual,t  and  accus-  j|ei|.5V 
••  tomed  rents,    heriots,  boons,  and  services."      In  the  sNewAbr36i. 
former  leases,  the  tenants  covenanted  **  to  keep  in  re-  8  Vem.  544.] 
"  pair:"   that  covenant  was  omitted  in  this.     The  Lord  [tSeciu, io 
Chancellor  was  of  opinion,  tliat  that  covenant  was  a  boon,  ^g  u  u*t 
and  beneficial  to  the  remoinder'man ;  and  held  these  leases  ^^  92  Hea.  8. 
Wild,  for  want  of  it.     He  took  some  days  to  consider ;  3  Daav.  %ib\'\ 
and  d^ared  be  was  clear  upou  the  argument^  but  took 
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1757.      time,  because  there  was  no  case  in  point    The  niore  be 

TATLoa     thought  of  it,  the  more  he  was  convinced.    The  princi- 

y^  pie  he  rested  upon  was,  that  the  estate  must  come  to 

HORDE.      ^^®  remainder-man,  in  as  beneficial  a  manner,  as  ancient 

owners  held  it.  (a) 

I  have  gone  so  far  at  large  into  the  general  doctrine, 
not  from  any  difficulty :  but  because  the  point  is  of  so 
much  consequence  to  the  lessor  of  the  plaintiff.  For, 
this  writing  of  the  31st  of  May  16J)8,  has  not  colour 
enough  to  make  a  question. 
[Qu.  Bj  way  ist  It  is  no  lease  at  all.  The  very  definition  of  a  lease,  is 
ofmortgagc]  a  contract  between  landlord  and  tenant,  by  which  both 
are  bound  in  mutual  stipulations. 

A  sale  and  lease  are  defined  to  be  the  same  species  of 
contract  A  sale  cannot  be,  unless  somebody  agrees  to 
pay  theprice;norcan  there  bealease  unless  somebody  agrees 
to  hire,  and  to  pay  the  rent  This  wniing  purports  to  be 
such  a  contract.  It  is  zxi  indenture :  which  implies  re- 
ciprocal instruments  tallying  one  with  the  other.  It 
L  123  J  profetses  being  made  by  Sir  Robert  Atkyns  on  the  one 
part,  and  the  three  Dacres  on  the  other  part.  But  it  is 
not :  the  Dacres  are  not  bound:  They  nevtr  executed  this, 
or  any  counterpart  It  does  not  appear  they  knew  or  coit- 
sented  to  the  making  of  it 

Livery  of  seiiin  was  immaterial.  A  lease  by  virtue  of  a 
power,  takes  effect  out  of  the  settlement  that  gives  the  power. 
But  John  Dacres,  who  gave  the  letter  of  attorney  to  take 
livery,  died  in  1705.  Robert  died  in  1700.  Sir  Robert  At^ 
'  ftyrw,  the  father,  lived  till  170,9,  Suppose,  at  his  death, 
860/.  a  year  a  beneficial  rent:  those  in  remainder  couldnot 
demand  it,  Thomas  Dacres  had  not  executed  the  lease ;  be 
had  not  accepted  it;  he  never  had  entered  under  it:  no  distress 
could  be  taKen  from  him ;  no  action  could  be  brought 
against  him. 

One  man  cannot  oblige  another  to  be  his  tenant^  at  a 
high  rent,  without  his  consent.  This  is  so  plain,  thaton  the 
part  of  the  pfaintiff,  they  have  argued  that  Thomas  Dacres 
was  bound  by  acceptance;  three  ways— 

1st  Because  livery  of  seisin  was  taken  in  tl^ie  name  of 
John,  Robert  and  T/iomas. 

Answer.  Thomas  gave  no  authority  so  to  do :  It  does  not 
appear  that  be  knew  of  it.    But  the  mere  taking  livery  of 


(a)  This  case  of  Earl  of  Cardigan  v.  Montague,  is  cited 
in  3  Bro.  281,  282,  by  which  it  appears  that  the  case 
was  removed  into  the  House  of  Lords,  after  Montague  was 
became  Ld.  Beaulieu ;  and  there,  in  2S1,  it  waa  said,  by 
counsel  that  the  decree  of  the  lords  was  disapproved  by 
Lord  Tkurhw;  but  qo.  as  to  the  citation.    li.  i^» 
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seisin  *  if  he  never  entered  or  occupied,  would  not  be  suffi-       1757.  • 
cient  to  charge  him  with  the  rent  reserved.    -  taylou 

2j1.  In  the  ejectment  brought  in  Hilary  term  171 1*  a  y^ 

demiie  \\Z!&\zvA  from  Thomas  Daeres,  as  well  as  the  join-     hohd^- 
Ire&s:  and  the  plaintift'had  judgment  to  recover  •*  5«pa- [*  This  ig 
"  rates  Urminos^  wrong, 

Answer.  The  two  titles  are  inconsistent :  so  there  could  "  appears 
not  he  really  a  recovery  upon  both.'    But  the  judgment  y^™|j^*^' 
pursued  the  declaration ;  and  was  merefortn.    It  does  not 
appear  that  Thomas  Dacres  knew  his  name  was  made  use 
of :  and  lie  never  entered,  or  took  possession, 

3d.  That  acceptance  shall  be  presumed.  And  it  is  com- 
pared to  grants  :  and  Thompson  v.  Leach  is  cited.  (F.  3 
Ifr.2S4). 

Answer.  The  ground  of  Thompson  v.  Leach,  and  of  all 
the  cases  there  put,  is,  "  That  a  gift  imports  a  benefit:  and 
"  consent  to  receive  a  bounty  may  fair  Itf  be  presumed,  till 
"  the  contrary  appear '*  But  the  offer  of  lands  to  a  sub- 
stantial man  at  a  rack  rent,  does  not  import  such  a  benefit, 
as  nobody  in  his  senses  could  refuse.  And  here,  there  is 
no  room  to  presume :  for  the  contrary  appears.  Thomas 
Dacres  dissented,  during  his  whole  life :  and  never  took  pos-  r  1 04  1 
session.     The  contrary  appearstoo,  from  the  a?nY2>ig;7se//.  ^  -* 

It  never  was  the  vitent  that  the  Dacres  should  take  posses- 
sion or  pay  rent.  It  was  to  be  a  conveyance  only  of  the 
jrfefl/ freehold:  which  might  nonsuit  the  remainder-man, 
incase  he  brought  an  ejectment  against  third  persons  ;  or 
prevent  his  suffering  a  recovery  :  but  never  could  be  any 
•ecurily  to  him  for  his  rent. 

It  is  immaterial,  whether  an  owner  of  the  inheritance 
could  convey  an  ideal  freehold,  to  delay  the  tenant  in 
tail,  claiming  under  his  grant,  from  suffering  a  l•ecoverJ^ 
The  question  Ae;v  is,  whether  it  be  that  usual  husban- 
<lry  lease,  reserving  a  rack  rent,  which  is  intended  by 
every  power  of  leasing. 

It  is  very  clear  that  Jione  of  the  lessees  were  bound  by  this 
writing;  more  especially,  that  Thomas  Dacres  was  not. 
But  I  go  further:  Sir  Robert  Atkyn^,  the  nominal  lessor, 
was  ncft  bound  by  it.  The  deed  never  was  out  of  his  own 
possession.  The  declared  intent  proves  it  a  ^n/s^ybr  <S?> 
Robirt  himself.  His  will,  under  which  the  lessor  of  the 
plaintiff  claims,  avers  it  to  be  a  trust,  and  deyises  it  as 
iuch. 

It  is  no  objection  to  a  lease  under  a  power,  "  that  it  is  [  4  Bur.  1975 
*' in  trust  for  him  taho  executes  the  potccr:**    provided  ace-  and^i^te 
tlic  legal  tenant  be  bound,  during  the  term,  in  all  requisite  '^j^ck'i^^* 
covenants  and  conditions.     But  here,  at  the  death  of  Sir  ^jj^|,^  510  i 
Robert  the  father,  those  in  remainder  had  no  tenant  to  re- 
port to ;  and  the  nominal  tenant  never  did  in  fact  enter^ 
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'  1757.       ^^^  could  either  in  law  or  equity,  ever  have  been  compel^ 

TAYLOR     f^^^o  enter,  or  pay  one  farthing  rfiU.     So  that  this  writ- 

^^  ing,  calling  itself  an   indenture,  and  purporting  to  be  a 

iiORBE      contract,  is  waste  paper  only,  by  which  nobody  everwa^ 

bound. 

But  suppose  it  had  been  executed  by  the  three  Dacrea; 
it  could  not  be  supported  as  a  lease  within  the  meaning 
of  the  power;  upon  a  variety  of  plain  objections,  in  re- 
spect of  theprewMfs,  the  rent^  and  the  remedy. 
[Ch.  Pre.  959.      1  St.  As  to  the  premises  demised'^'it  comprizes  too  naucb ; 
Cro.  Jac  94.   and  lays  the  remainder-man  under  difficulties  to  know 

FortoT  ssVl   ^'^^^1^^*'  ^^^  '^^st  rent  is  reserved.    It  extends  to  things 
'•'  out  of  which  no  rents  can  be  reserved ;  as  tithes,  rents  of 
assize,  rents  of  customary  tenants,  commons,  feedings,  and 
lands  in  the  several  tenures  of  particular  persons. 

The  condition  of  the  power  is,  that  there  should  be  no 
term  exceeding  three  lives  in  being  at  the  same  times 
yet  the  demise  extends  to  all  and  every  the  rents  reserved 
upon  any  leases  or  grants. 
f  ■  125  2  ^^'y-  As  to  the  rent  reserrei— the  power  requires  **  the 
**  best  rent  that  can  be  reasonably  got^  to  be  reserved  pay' 
**  able  during  the  term." 

There  is  no  covenant  for  payment.  Under  a  mere  re- 
servation, it  could  not  be  payable  till  entry :  and  there- 
fore, in  fact,  might  never  be  payable,  during  the  term.  It 
is  not  found  "  to  be  the  best  rent." 

3dly.  As  to  the  remedy —there  being  no  covenant  to  pay 
the  rent,  the  lease  might  be  assigned  to  a  succession  of 
begears.  There  being  no  clause  of  reentry,  the  ground 
might  lie  unoccupied  without  any,  or  not  sufficient  dis- 
tress upon  it :  so  that  the  remainder-man  could  neither 
have  his  rent  nor  his  land.  I'here  is  no  counterpart;  an 
unusual  omission,  and  very  prejudicial. 

Therefore  the  lease  could  not  have  been  supported,  if  it 
had  been  executed  by  the  three  Dacref:  which  is  not  the  caije. 
Every  fraudulent,  unfair,  prejudicial  execution  of  such 
a  power,  in  respect  of  those  in  remainder ,  is  t^oicf  atlaw. 

If  the  lease  be  a  void  execution  of  the  power,  against 
ALL  claiming  under  the  settlement,  it  cannot  be  made  good 
against  the  reversion  in  fee,  whereof  Sir  Robert  Atkyns  the 
father  was  seized,  either  by  virtue  of  the  livery,  or  by 
way  of  estoppel,  supposing  the  three  Dacres  to  have  exe- 
cuted :  because  an  interest  would  have  passed,  during  the 
life  of  Sir  Robert  Atkyns  the  father;  and  there  is  no  estop* 
pel  where  any  interest  passes ;  and  to  make  it  operate  by 
virtue  of  the  livety,  out  of  the  reversion  in  fee,  would  be 
contrary  to  the  whole  intent  of  the  deed  plainly  ex- 
■  pressed.    Which  brings  me  to  a  second  answer  given. 

Iwnto  the  ^^  Answer.  Suppose  this  pocket  {undelivered  grant  of 
ezcmeror  not  ^he  ideal  incorporeal  freehold,  a  good  execution  of  the 
entering. 
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power;  they  have  argued  that  it  determined  with  the       V7S7. 
estate taU;  that   the  onltf  cause  of  the  grant  being  "  to     xaylor 
**  preserve   the  reversion  during  the  estate  tail"  must  y^ 

qualify  the  grants  and  amount  to  a  limitation  ;  that  there  is     hqu'db. 
HO  technical  form  of  words  necessary  to    express  a  con- 
tingency, upon  which  an  estate  for  lives  may  sooner  de- 
termine. 

The  deed  might  have  said  expressly,  "if  the  heirs 
•'  male  of  Sir  Robert  Atkyns  the  son  continue  so  long;" 
or,  ••  that  the  lease  should  determine,  if,  during  the  lives, 
"  the  estate  tail  should  be  spent."  That  the  intent  of 
the  deed,  plainly  expressed,  is  tantamount, 

3d  Answer.     Suppose  it  to  subsist;— it  is  as  a  ^rwsf,  f     196     ] 
and  devised  as  such,  to  attend  the  inheritance  of  the  lessor  Third  antwer 
of  the  plaintiff ;  which  canie  into  possession  the  9th  of  *o  tl»®  «^*"*® 
October  1712  :  his  title  and  right  of  entry  then  accrued,      f**^"^®*  ®°***' 

This  lease  was  one  of  his  muniments  ;  a  mere  weapon    *** 
in  his  hands :  and  it  would  be  going  a  great  way,  to  say 
**  such  a  form  should  take  from  an  adverse  possession 
**  the  benefit  of  the  statute." 

But  as  we  are  all,  clear,  "  that  at  the  trial,  a  surrender 
"  of  such  a  lease  might,  and  ought  to  be  presumed^  to  let 
"  in  the  statute  of  limitations;"  the  special  verdict,  here, 
net  henjing  found  such  surrender^  we  cannot  come  at  the 
justice  of  the  case  iri  that  shape. 

It  is  unnecessary  to  go  into  this  point,  or  the  former: 
and  it  would  be  very  improper,  unnecessarily  to  do  it. 

If  the   Dacres  had  no  estate  by  virtue  of  this  demise,  [Qu.  i  Wil*. 
upon  the  9th  of  October  171'<2,then   this  ejectment  was  1^6.] 
Mol  brought  within  twenty  years   after  the  lessor's  title 
accrued:  and  no  facts  are  found,  to  excuse  him  within 
any  of  the  exceptions. 
Therefore  we  are  a// of  opinion   that  there  should  be 

JlTDGMENT/br /Ae  DEFENDANTS. 

A  "WRIT  OF  ERROR  was  brcught  in  the  House  of  Lords ; 
and  came  on  upon  Thursday  26th  January  175S.  The 
counsel  agreed,  and  were  allowed,  to  argue  the  last  pointy 
for  the  judgment  of  the  house,  first:  because,  //'their 
lordships  should  be  of  the  same  opinion  with  the  court  of 
King's  Bench,  "  that  this  ejectment  was  barred  by  the 
"  statute  of  limitations,"  it  would  be  quite  unnecessary 
togointo  the  first  question. 

All  the  judges  were  ordered  to  attend.  To  whom, 
*^r  the  argument  at  the  bar  was  over,  the  house  pro- 
posed the  following  question,  viz, 

••  Whether  suiticient  appears  by  the  special  verdict 
"  in  this  cause,  to  prevent  the  lessor  of  the  plaintiif,  by 
''  force  of  the  statute  of  limitations  of  the  21st  of  King 
"  ^amts  the  first,  from  recovering  in  this  ejectment." 

Whereupon,  the  Lord  Chief  Justice   Willes,  having 
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1757.      conferred  with  the  rest   of  the  judges,  delivered  their 

TAYLOR     unanimous  answer,  "  that  sufficient  does  appear  by  the 

y  •*  special  verdict  in  this  cause,  to  prevent  the  lessor  of 

HORDE.     "  the  plaintiff,  by  force  of  the  statute  of  limitations  of 

r     197    1  "  ^^^  ^^^^  ^^  King  James  the  first,  from  recovering  in 

L     *^^     J  «  this  ejectment.*' 

[15  Vin.  120.]     Xhen  the  judgment  of  the  court  of  King's  Bench  was 

AFFIRMED,  with  5l.  costs. 

Green  versus  Mayor  of  Durham. 
WcdncKlaj,  Mr.  Just.  Wilmot  absent  (in  Chancery.) 

Bye-iaw,  to  HPHIS  case  was  set  down  in  the  crown-paper,  as  a  spe- 
preT6ot  per-  cial  verdict,  and  was  so  called  ;  and  was  argued  by 

flODifrombe*  one  counsel  on  each  side,  in  the  same  manner  as  if  it  bad 
ing  made  fire*,  b^en  a  special  verdict :  but  it  was  only  a  verdict  upon 
S^ondl^"  ^^^  several  traverses  to  the  return  of  a  mandamus  (on  9 
tioDs  irood.  ^nn,  c,  20.)  directed  to  the  mayor  oi  Durham,  command- 
[See  i  Lev.  ing  him  to  swear  and  admit  Rofc^r*  Grefw  into  the  place 
838,  «39.  and  office  of  a  freeman  of  the  company  or  fraternity  of 
2040  ^^*^*  free-masons,  4fc.  of  the  city  of  Durham. 

The  right  set  up  by  Robert  Green  was  his  having  been 
duly  elected  and  admit  ted  a  freeman  oi  tht  company : 
but  the  objection  to  his  being  sworn  by  the  mayor,  was, 
"  that  he  had  not  conformed  to  certain  bye^laws  parti- 
**  cularly  specified  in  the  return  and  found  by  the  ver- 
«  diet." 

The  return  was— that  Durham  is  and  from  time  imme- 
morial hath  been  an  ancient  city,  Ac;  and  al80,that  a  power 
is  given  by  a  charter  of  Tobias  then  bishop  of  Durham^ 
(in  44  Eliz.)  confirmed  by  king  Jame%  the  first,  to  the 
mayor,  aldermen,  and  common  council  for  the  time 
being,  or  the  major  part  of  them,  (of  whom  the  mayor 
AND  SIX  of  the  aldermen  to  be  seven,)  to  make  bye-laws, 
in  the  stead,  for,  and  in  the  dame  of  the  whole  corporate 
body  of  the  city  of  Durham  and  Framwelgate. 

Then  the  return  set  forth,  that  certain  bye-laws  were 
duly  made  by  the  mayor,  aldermen  and  commonalxjst, 
indue  manner  met  and  assembled  at  the  Guildhall,  Ac 
on  Sth  of  November  1728.  And  it  particularly  sets  forth 
and  specifies  three  several  bye-laws,  as  having  been  then 
there  made  by  them  ;  to  wit — 
Rritbyc-ltw.  That  for  the  efl'ectual  preventing  all  persons  being 
made  free,  that  have  not  a  right  or  title  to  their  freedom 
in  the  said  city,  and  for  the  better  regulating  of  the  same, 
the  mayor,  one  or  more  alderman  or  aldermen  of  the  said 
city,  and  the  wardens  and  stewards  of  the  several  and 
respective  companies  for  the  tim^  being,  SHXiLhfromkence^ 
forth  MEET  at  the  Guildhall  or  toU-both  in  the  said  city, 
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.jfb.'-'r  times  in  every  year,  m.  on  the  first  Mondau  Vihe.r  I757. 
Martin-mas^  the  first  Atondai^  after  Candle-mas,  the  first  gkeex 
Monday  after  May-day,  and  tlie  first  Monday  at1:er  La/w-  y. 

waf.  And  every  person  that  is  hereafter  to  be  admitted  mayor  of 
a  freeman  of  the  sat  J  city  and  borough  oi  Framwelgale,  duruam. 
shall  be  tuen  and  there  called,  at  three  of  the  said 
several  meetings,  before  such  his  admittance  to  be  a  free- 
man; AND  to  be  approved  o/6y  the  said  mayor  and  one  or 
more  alderman  or  aldermen,  and  the  wardens  and  stew- 
ards of  the  several  and  respective  company  or  fraternity 
(Tor  the  time  beinp^)  whereof  he  or  thfy  is  or  are  to  be 
made  and  admitted  a  frt-eman  or  freemen  respectively,  or 
the  majority  of  the  said  mayor,  alderman  or  aldermen 
and  wardens  of  such  respective  company  then  and  there 
present 

That  any  warden,  steward,  or  other  freeman  that  shall  ^^^^^^5^ 
make  any  person  njreeman  of  the  saidn/y  or  of  any  com-  ^^' 
pany  therein,  contrary  to  the  said  last  ordinance  or  bye-law 
above  mentioned,  shall  respectively  forfeit  and  pay  the 
sum  of  301.  to  the  mayor,  aldermen,  and  commonalty  of 
the  said  city  of  Durham,  to  be  by  them  recovered  by 
action,  or  distress  of  the  offender's  goods,  or  otherwise; 
and  to  be  paid  into  the  chest  or  hutch,  for  the  use  of  the 
said  mayor,  aldermen,  and  commonalty,  to  defray  any 
public  expence  that  may  happen  to  the  said  corporation 
or  fraternity^ 

That  in  case  the  mayor  of  the  said  city  for  the  time  be-  Third  byc- 
ing shall  swear*  any  person  that  has  not  actually  served  law. 
seven  years  as  an  apprentice  with  afreeman  of  one  of  the  [♦There iioemii 
said  companies  or  fraternities,  belonging  to  or  used  in  the  'p  bcanomin- 
said  city,  or  shall  not  he  justly  etUitled  to  the  same  t  hy  an-  ^^rd/ |'°r™] 
cient  usage  or  custom  within  the  said  city,  he  shall  forfeit  r^  j^,,  ^\^ 
and  pay  the  sum  of  30/..-    which  said  sum  shall  be  recc*  fhews  that 
vered,  ^.  ut  supra,  and  to  be  paid  at  supra*  there  i*  an 

All  which  said   several  ordinances  and  bye-laws  the  """'"»?"•  ^"^ 
return  alledges  to  have,  ever  since  the  making  thereof,  i|,fng|',*"^^j, 
been  constantly  observed  and  kept,  ^c.  and  to  be  still  in  the  word 
iheirfullforce  and  virtue.  Sic.  »««<?  caa  re- 

Thatitoier^  Green  was  not  elected  and  admitted  a  free-  ^^^^'^ 
mail  of  the  said  company  of  free  masons,  rough  masons^ 
wallers,  paviours,  plaisterers,  slaters  and  bricklayers. 

Tb^  Kobert  Green  was  never  duly  called  to  be  a  i'reemaa 
o^  the  Sflid  city.oi  Durham  and  Framutlgate,  nnr  ever 
AKi'iiOiVED  of' by  tlic  mayor,  and  oiie  or  more  alderman  or 
ald^rm^n  of  the  city  of  Durham  and  Framwelgate  afore- 
8a^4>  a.nd  the  warden  and  stewanis  of  the  said  cx>mpany 
or  fraiernity  of  free  masons»4*r«  before  his  suppos^ 
^jeclion  and  admission  to  be  a  freeman  of  the  said  com-  f     1S9    1 

Gny  or  fraternity,  according  to  the  iirst  ordinance  or 
e-la^f  abiQv^  n^^lioued,  as  h^  ought  to  have  been. 
Vol.  I."  K 


V. 
MAYOR  OF 
DURHAM. 
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1757.  -^^^  ^^^  ^^^^  reasons  the  said  mayor  has  not  sworn  and 

GREEN     admitted  him,  nor  administered  the  oaths  to  him  usually 
taken  for  the  due  execution  of  the  said  office. 

Upon  this  return.  Green  takes  six  several  traverses  : 
on  which  issues  were  tried. 

Ist  Issue — that  the  mayor,  aldermen  and  commonalty 
did  NOT  duly  meet,  S^c.  on  8  th  'November^  1728,  in  order  to 
make  bye-laws,  ^c.  modo  i;  forma,  i^c, 

2d  Issue — that  they  did  not  in  due  manner  make  the 
first  bye-law  mentioned  in  the  return. 

3d  Issue — that  they  did  not  in  due  manner  make  the 
second  bye-law  mentioned  in  the  return. 

4th  Issue — the  like  denial  of  their  making  the  third  bye- 
law  mentioned  in  the  return. 

5th  Issue — that  he  ua%  elected  and  admitted  a  freeman 
of  the  said  company  or  fraternity  of  free  masons,  S^c,  as 
in  the  writ  is  alledged. 

6th  Issue — that  he  was  duly  called  to  be  a  freeman  of 
the  said  city  of  Durham  and  Framwelgate  aforesaid,-  and 
was  approved  of  by  the  wardens  and  stewards  of  the  said 
fompany  to  be  a  freeman  of  the  said  city  of  Durham  and 
Framwelgate, 

The  jury  find,  as  to  the  first  issue — that  upon  the  8th 
of  Nore/wier  1728, thetheninayor  and  aldermen  and  com- 
monalty did  in  due  manner  meet  and  assemble,  at,  S^c.  in 
order,  S)'c.  in  such  manner  and  form  as  the  said  mayor  by 
liis  return  hath  alledged. 

As  to  the  2d  issue— that  the  said  mayor,  aldermen  and 
commonalty  did  then  and  there,  in  due  manner,  make 
the  1st  bye-law  in  the  return  mentioned,  in  such  manner 
and  form  as  is  therein  by  the  said  mayor  alledged. 

As  to  the  3d  issue — that  they  did  in  due  manner  make 
the  2d  bye-law,  in  manner  and  form,  Ac. 

As  to  the  4th  issue — the  like  finding^  with  regard  to 
the  3d  bye-law  : 

As  to  the  5th  issue—That  Green  was  elected  and  ad- 
f     130    J  mitted  a  freeman  of  the  company,  ^^  in  and  by  the  writ  is 
alledged:  but  that  before  sucw  his  adm%ttance,\ie  was 
not  called  at  any  meeting  held  according  to  the  said  bye- 
law  in  the  said  2d  issue  mentioned,  nor  approved  of  by  the 
then  mayor,  and  one  or  more  alderman  or  aldermen,  and 
warden  and  stewards  of  the  said  company  or  fraternity, 
nor  by  a  majority  of  them,  according  to  the  said  bye-law. 
As  to  the  6th  issue — that  the  said  Robert  Green  was 
KOT  duly  called  to  be  a  freeman  of  the  said  city  of  Durham 
and  Framwclgate,  and  approved  of  by  the  wardens  and 
stewards  of  the  said  company  or  fraternity  of  free  masons,^ 
rough  masons,  ^c.  to  be  a  freeman   of  the  said  city  of 
Durham  and  Framwelgate. 
Tim  case  was  argued  on  the  24th  of  November  1756, 
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hy  Mr.  Ambler  for  the  plaintiff,  and  Mr.  Claylcn  for  the  1757, 
defendant;  when  the  court  ordered  it  to  stand  for  judg-  (j^een 
mentof  the  then  next  term.  '    y. 

Lord  Mamfidd  now  delivered   the  resolution  of  the  ^>^yor  op 

I  he  general  question  depends  upon  Robert  Oreeri  s  ngnt 
to  the  franchise  which  he  claims. 

The  objection  to  his  right  arises  from  his  not  being 
qualified  according  to  the  bi/r-law. 

If  the  bye-law  is  good,  and  b1ndin;]f,  and  he  appears  to 
l)e  an  object  of  it;  he  is  certainly  not  qualilied,  and  the 
mayor  has  returned  a  sufficient  reason  for  not  admitting 
and  swearing  him. 

All  the  objections  which  have  been  made,  therefore, 
tend  to  set  aside  the  bye-law;  or,  if  the  bye-law  be  good, 
to  shew  that  Robert  Oreen's  case  is  not  within  it. 

It  has  been  argued  that  the  bye-lavy  is  void^  upon  two 
grounds; 

1st.  From  want  of  authority  to  make  it; 

ftdly.  From  the  subject-matter. 

As  to  the  first — the  objection  is,  that  the  bye-laws  are 
returned  to  he  made  by  the  mayor,  aldermen,  and  com- 
monalty; whereas  the  power  isgivento  the  mayor,  alder- 
men, and  twenty-four  common  COUNCIL  or  the  major 
part  of  them ;  of  whom,  the  mayor  and  six  aldermen 
should  be  seven. 

Answer.  The  power  to  the  select  number  is,  to 
**  make  bye-laws  in  the  stead,  for,  and  in  the  name  of  the  [^  131  ^ 
*•  uhole  corporate  body ''  These  bye-laws  might  he  made 
by  ihe  select  number,  acting  in  the  name  of  the  whole 
corporate  body ;  and  must  be  so  intended:  for  the  jury 
find,  "  that  they  did  in  due  manner  meet,  and  in  due  man* 
*•  iter  make  the  bye-laws." 

As  to  the  second — that  the  bye-law  is  unreasonable  and 
void:  for  it  is  likened  to  the  case  of  the  taylors  of  Ipsxcich, 
11  Co.  53.  A  bye-law  '*  that  none  should  work  at  his 
•*  trade,  until  he  had  presented  himself  to  the  company 
•»  of  taylors,  and  proved  that  he  had  served  seven  years  as 
•*  an  apprentice,  and  admitted  by  them  to  be  a  sufficient 
•«  vrorkman." 

Answer.  In  that  case,  the  bye-law  was  against  law : 
it  was  against  the  5th  of  Eliz, ;  and  a  farther  restraint  than 
that  act  had  made. 

But  this  bye-law  is  not  against  any  law-— it  is  not  a  re- 
straint upon  trade:  but  seems  a  rensonab  e.rulutijn,  to 
prevent  persons  being  unduly  made  iVtc,  who  are  not  in- 
titled  by  birthright,  service,  or  purchase.  It  provides  a 
method  for  previously  examining  into  the  right  of  those 
who  claim  to  be  made  free. 

Obj.  <«  That  there  is  no  method  to  compel  a  meeting  of  the 

K  2  JV:"^ 
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GREEN 
V. 


1737.      *'  mayor,  alderman  or  aldermen,  and  the  wardens  and 
"  stewards  of  companies." 

Answer.  This  objection  extends  equally  to  all  cor* 
porate  assemblies,  by  custom,  charter  or  bye-law.  But 
3IAYOR  OF  ^fjgyg  j*^  jj  known  method,  by  mandamus. 
DURHAM.  Qjjj  jf  j^  person  has  a  rigfu  to  be  admitted  a  freeman, 
yet  unless  he  be  approved  of  by  the  mayor,  S^c.  he  is  not  to 
be  admitted :  and  there  is  uo  method  to  compel  them  to 
approve. 

Answer.  If  the  mayor,  <5rr.  disapprove,   without  cause, 
^mandamus  will  lie, suggesting  the  qualiiicationand  riglft' 
of  the  person  claiming  to  be  a  freeman,  and  commanding 
the  mayor  to  approve  and  admit. 

But  supposing  the  bye-law  good,  it  has  been  argued, 
that  this  case  is  not  within  it. 

IstObj.  The  mandamus '\»f  to  adn&it  Green  to.  the  free- 
dom of  the  rompar/v  •    the  bye-law   relates  only  lo   the 
freedom  of  the  citt/. 
L    ^32    J      Answer.  It  appears  from  the  second  bye-law,  to  be  the 
same  thing. 

2d  Obj.  The  bye-law  prohibits  indeed  the  election  of 
persons  not  called,  and  approved,  S^c. ;  and  subjects  diso- 
bedience to  a  penalty ;  but  does  not  make  the  election 
^'ot<2,and  cannot  transfer  the  right  of  election  vested  in  the 
electors,  to  the  mayor,  6c. 

Answer.  These  objections  are  founded  upon  a  mi>t///- 
derstanding  of  the  bye- law,  and  a  niisconception  of  the 
nature  of  the  case.  The  writ  recites  "  that  Green  had 
been  duly  elected  and  admitted  a  freeman  ;"  and  therefore 
commands  the  mayor  to  swear  him — the  mayor 
returns  the  bye-law,  4rc.  /  and  "  that  before  Green's  sup- 
posed election  and  admittance  (by  the  company)  to  be 
a  freeman,  he  was  not  called  and  approved  by  the  mayor, 
"  4'c-"  And  the  fact  found  by  the  jury  is,  "  that  he  was 
elected  and  admitted  by  the  company :  but  not  called 
and  approved  by  themayor,^*c."  So  that  it  appears  upon 
this  record,  that  the  intent  of  the  bye-law  was,  that  no 
person  should  be  elected  and  admitted  a  freeman  of  the 
company^  unless  he  was  called  at  the  assembly  and  ap- 
provedj  ^c. ;  w^hich  was  a  pievious  act  to  be  done  before 
the  company  could  elect  him ;  the  way  to  prevent  the 
abuse  *'  that  the  company  unduly  admitted  persons  to 
**  their  freedom  :"  And  the  second  bye-law  inflicts  a 
penaltyon  the  company^  who  should  make  any  one  free, 
without  the  previous  calling  and  approbation  ;  and  the 
third  bye-law  inflicts  a  penalty  on  the  mayor,  who  should 
swear  any  such  person. 

The  stating  the  fact  answers  both  the  objections.  For 
the  bye-law  makes  the  appearance  and  approbation  a 
memory  qual^catio^,  to  the  being  made  free  by  the  com* 


iC 


«c 
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pa)ijf^VL\\d  a  restraint  upon  them  to  elect  any  one  to  his  1757. 
freedom,  before  his  conforming  to  the  bye-law:  and  the  GREfii 
right  of  election  in  not  trausferrcd  to  the  mayor,   but   re-  y 

mavis  where  it  was.  j^  \yo*r  of 

Obj.  It  is  not  returned  "  that  there  was  any  assembly,    dCkham 
"  at  which  Green  might  appear,  to  be  called." 

Answer.  It  shall  be  intended^ — and  if  in  fact  there 
was  no  assembly.  Green  might  h^we  pleaded  it  as  an  ex- 
cuse. 

Obj.  He  might  have  beenelected  and  admitted,  before 
the  making  this  bye-law. 

Answer.  Tiie  jury  have  found,  "  that  he  was  elected 
"  and  admitted  :  but  that  he  was  not  called  and  approved 
"  rv  Rsv/LKT  to  t/ie  bye-laze.''  So  that  the  bye-law  teas 
inbeing^vX  the  time  of  his  election,  ^c 


the  first  bye- law  may  be  agreeable  to  the  ancient  usage,  ia  a  return  to 


and  revived  by  this  bye-law  and  enforced  with  penalties :  *  mandaraus ; 
but  supposing  it  to  be  introductory  oi  a  previous  qu^iJifi-S^sh'"'^  9fl9i 
cation,  it  seems  to  be  reasonable  and  well  calculated  to  ^^'  '^ 
prevent  improper  persons,  not  entitled,  being  made  free. 
It  is  much  more  reasonable  than  the  custom  of  London, 
"  that  no  broad  cloth  should  be  8old,but  what  was  brought 
"  to  Blacku  ell-hall  to  be  examined  ;**  5  Co.  62.  Yet  this 
custom  was  held  good  ;  because  it  was  to  prevent  fraud. 
We  are  of  opinion  that  y^owe  of  the  objections  are  well 
founded;  and  therefore  that  the  return  ought  to  be 

ALLOWED. 

Consequently,  as  this  was  the  case  of  traversing  a  return  [Scc  i  P. 
to  a  mandamus,  pursuant  to  the  statute  of  9  Ann.  Wmt.  351.] 
C.20.  the  rule  was  taken, 

ThatJUDfiMENT  beenteredfor  the  defendant. 


CiroODTiTLE,    cx  dimiss.  Chester,  vers.  Alker    and  prijay^  2gj|j 

Elmes.  Jau.  1757. 

Tr.  26,  27  G.  2.     Rot.  590. 

THIS  case  was  first  argued  on  Tuesday  \\\e  4th  oi  Fchru"  An  ejectmeut 
ary  1755,  when  there  were  only  three  judges  ;  Mr.  l»ei  l»ythe 
Just  Wright  having  (two  days  before)  resigned,  and  Mr.  ".^^I'^'f^f  ^^^ 
H  t7/Ao/ (who  was  appointed  to  succeed  hinj)  "ot  being  j^mf  over 
then  called  aserjeant :  and  it  was  again  ar^^ued,  and  deter-  Mhich  a  hi«fh- 
mined  on   this  day,  (when  Mr.  Just.    JVilmot  was  also  way  H" ;  and 

absent,  in  the  court  of  Chancery.)  ?  ^?1)  *"" 

*  '^  ^  building  upon 

it,  may  be  deicribed  in  the  declaration  as  land  i  but  perbaps  if  a  liouse  were  built 

Upon  it,  il  oug;ht  to  be  deKribed  as  such.  L?.  C.BuU.  ^9.  cited  ] 


4t 
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17^7.  It  was  a  special  verdict  in   ejectment  for  an  acre  of 

GOODTiTLS  LAND  lying  in  the  parish  of  St.  Philip  and  Jacob  in  the 
V.  county  of  Gloucester.    It  finds,  as  to  owe  piece  of  land^ 

ALKER  and  containing  fourteen  inches  ia  length,  and  thirty -three  feet 
ELMEs*  in  breadth,  (parcel  of  the  premises;)  and  as  to  one  other 
piece  of  land,  containing  three  feet  six  inches  in  length, 
and  seven  feet  in  breadth,  (other  parcel  of  the  premises ;) 
and  as  to  owe  oMer  pnece  of  land,  containing  two  feet  in 
depth  and  fourteen  feet  in  length,  (other  parcel  of  the 
premises  contained  in  the  declaration  ;)  that  Thomas  Ches- 
ter^  esq.  was  in  1648  seised  in  his  demesne  as  of  fee,  of  and 
in  the  manor  of  Barton  Regis  in  the  county  of  Gloucester, 
with  the  appurtenances,  i'hat  the  said  'I\  C.  esq.  being 
so  seised, 'certain  articles  of  agreement  were,  on  24th 
/w/ie  1648,  made  between  the  said  Thomas  CheiUer  and 
«  one  John  Gotleif  otherwise  Dozrle,  reciting  a  presentment 
L  134  J  by  the  homage,  at  a  court  leet  of  the  said  manor,  holden 
10th  of  Jpril  16-18,  **  that  the  said  John  Gotley  alias 
•*  Dowte,  in  the  neV  building  of  a  house  at  Lafford  s  Gate, 
"  had  encroached  upon  the  KY?s/eof  the  said  Thomas  Chester 
then  and  yet  lord  of  the  said  manor,  fourteen  inches  in 
length  and  thirty-three  feet  in  breadth,  without  his 
•'  house;  together  with  a  porch,  without  the  wall  ad- 
*'  joining  to  thesaid  house,  of  three  feet  and  an  htilf ;  for 
the  which  encroachment,  the  said  John  Gotley  alias 
Doar/e  was  by  the  said  jury  amerced  ;  ashy  thepresent- 
*^  ment  aforesaid,  in  the  rolls  of  the  said  court,  appear- 
**  ed;"  the  said  Thomas  Chesicr:\n{i  John  Gotley  thereby 
agreed,  not  only  concerning  the  said  amerciament,  (where- 
of the  said  Thomas  Chester  thereby  acquitted  and  discharg- 
ed thesaid  John  Golleifi)  but  also  the  said  ihomas  Chester, 
for  the  consideration  thereafttT  mentioned,  agreed  to 
permit  and  suffer  the  said  John  Gotley  his  executors  and 
administrators,  to  continue  the  peaceable  enjoyment  of 
the  said  ground  and  waste  encroached,  without  his  distur- 
bance ;  and  also  to  have  liberty  to  set  and  place  a  post 
in  the  street,  <Sc.  and  three  other  posts,  Ac.  without  any 
disturbance  or  trouble  by  him  the  said  Thomas  Chester, 
tSfc.  for  the  term  of  100  years  from  the  day  of  the  date  of 
the  said  articles.  In  consideration  whereof  the  said  J.  G. 
alias  D.i'oT  him,  his  heirs,  executors,  Ac.  covenanted  and 
agreed  to  pay  to  the  said  T.  C\  his  heirs  or  assigns,  the 
8um  of  (is.  8(1.  per  annum  yearly,  A*c.  during  the  said  term  : 
in  consideration  whereof,  the  said  T.  C.  granted  and 
agreed  to  let  thesaid  encroachment  or  encroachments  to 
stand,  for  and  during  the  said  term,  without  any  distur- 
bance, Ac- ;  so  as  the  said  vearlv  rent  or  sum  of  6s.  8d.  be 
duly  paid,  A^.  And  it  was  further  found,  that  the  two 
^rstpxeixB  of  land  particularly  mentioned  and  described 
in  tlie  verdict,  are  the  two  several  pieces  of  land  mea< 
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tioued  in  the  said  articles  to  be  encroached  on  by  the  said       1757^ 
John  Gotley  otherwise  Dowle  ;  and    parcel  of  the  waste,  goodtitlb 
and  part  of  the  tenement  in  the  declaration  mentioned  ;  y^ 

and  were  so  encroached  and  taken  in  by  the  said  J.  G.  ALKEaand 
otherwise  D.  in  the  building  or  erecting  the  messuage  or  ex^mes 
house  mentioned  in  the  said  articles,  some  small  time 
before  the  date  of  the  said  articles ;  and  then  were  lying 
in  and  part  of  the  said  manor,  and  were  part  of  a  public 
sxREET  £r;/d  king's  highway,  called  West'Street/m  the 
parish  of  Su  Philip  and  Jacob  in  the  said  county  of 
Gloucester^  and  leadmg  from  the  city  o(  London  to  the 
city  of  Bristol, 

The  jury  likewise  find  that  the  said  yearly  sum  of  6s. 
8d.  was  duly  and  constantly  paidy  in  pursuance  of  the  said 
articles^  by  the  defendants  and  those  whose  estate  they 
have,  to  the  said  Thomas  Chester  and  the  successive  lords 
of  the  said  manor,  (his  descendants,)  during  all  the  said 
term  of  100  years ;  and  from  the  end  thereof,  till  Ladt/' 
day  1750. 

Then  they  find  that  the  defendants  Alker  and  Elmes,  r-  -_  -t 
sometime  in  the  year  of  our  Lord  1748,  erected  certain  L  *^"^  J 
palisadoes  before  the  front  of  the  said  house,  and  thereby 
took  in  and  inclosed  the  third  piece  of  land,  above  particu- 
larly mentioned  and  described,  then  lying  in  and  being 
part  of  the  said  manor,  and  being  then  other  part  of  the 
said  public  street  and  highway ;  and  have  kept  the  same 
so  inclosed  ever  since,  to  this  time :  and  that  that  part  of 
the  said  street  \%  here  the  said  encroachments  were  so 
made,  at  the  several  times  of  the  ^aid  encroachments, 
contained  in  breadth  (including  the  said  encroachments) 
sixty  feet  and  no  more. 

The  jury  find  Ihomas  Chester,  esq.  the  lessor  of  the 
plaintiff,  to  be  heir  at  law  to  that  Thomas  Chester,  esq.  de- 
ceased, who  executed  the  articles;  and,  as  such,  to  be 
seised  of  the  said  manor  with  the  appurtenances,  as  the 
law  requires :  and  that,  being  so  seised,  he  made  the  demise 
to  the  plaintiff;  by  virtue  of  which  demise,  he  entered, 
8fc. ;  and  was  ejected,  <Sjc.  But  whether  upon  the  whole 
matter  afon.said  in  form  aforesaid  by  the  said  jurors 
found,  the  said  G.  A.  and  L.  E,  are  guilty  of  the  said 
trespass  and  ejectment ^  ah  to  the  said  three  pieces  or  parcels 
o^/a/irf,  parcel,  (Jc.  by  them  supposed  to  bo  done,  or  not, 
the  said  jurors  are  wholly  ignorant,  ^c.  and  so  the  verdict 
concludes  in  the  ordinaiy  form. 

The  counsel  for  the  plaintiff  made  two  questions  ;  m.  Argument  for 
Ist  Question — whether  an  ejectment  will  lie  for  these  the  pUintiff. 
premises  as  described  in  the  declaration. 

2d  Question — whether  the  defendants  are  at  liberty  to 
controvert  the  title  of  the  plaiutiflf ;  or  are  estopped  from 
so  doing. 
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17^7-  First— it  may  be  objected,  •*  tbnt  no  ejectment  wilf  fie 

GbbotiTLB  **  oflartd  which  is  part  of  the  king^s  hightca^,''    But  it 

•y^  is  plainly  and  beyond  controversy  part  of  the  lorcTs  soilr 

ALRER  atid  though  it  is  indeed  said  to  be  part  of  the  highway.    This 

ELMEs.      highvray  is  found  to  be  sixty  feet  wide.    Therefore  if 

iSeeStat.  Vs  enough  he  left  for  a  public   way,  tlie  r^sf  belongs  to  the 
lea.  3.  c»  18.  lord:  at  least,  he  is  ^of  guilty  of  a  nusanee,  if  be  should 
«M*  erect  any  thing  upon  the  overplus  part  of  it. 

Bull.  93  J  Now  sixty  feet  is  much   more  than  enough  for  any 

highway :  and  the  encroachment  is  only  from  the  front 
of  the  house ;  not  in  the  middJe  of  the  highway. 
C|'^-^^^'*°-       The  overplus  of  the  soil  is  not  vested  in  the  crown; 

2  Baraei jjfiO  1  ^^^  '"  ^^^  ^^^^^  '/'*^  *^*'-  ^  ^'  ^'  ^'  ^^^'  ^  FUzh.  Abr. 
r  136  1  '^**-  C/iiWw.  In  Tr.  13,  14  Geo.  2.  C.  B.  and  at  Ser- 
^  '^jeants  IimySelmanv.  Courtney  (concerning  giving  inevi- 

[Post  143.]  <lence,  a  right  to  a  highway,)  it  was  unanimously  holden 
**  that,  in  trespass,  the  defendant  may  justify  that  it  was- 
**a  highway,  but  cannot  give  it  in  evidence;  arid  that  the 
•*  right  to  the  soil  was  tiot  in  the  crown." 
[iVii.5i5.}  If  the  highway  was  taken  oiit  of  the  lord*s  waste,  the 
right  and  property  of  it  is  clearly  in  the  lord;  and  the  loYd 
may  distrain  in  it :  so  is  17  E.  3.  43  pL  31.  If  it  was  not 
.  taken  out  of  the  waste,  it  belongs  to  the  owners  of  the  soil 
on  each  side.  The  case  of  Selman  v.  Courtney  [supra)  was 
so  determined  by  all  the  judges. 

The  owner  of  the  soil  may  cut  down  the  trees,  and  may 
have  an  action  for  digging  the  soil.     So  is  1  Ro.  Abr.  392. 
pi.  %  and  1  Ro.  Abr.  392.  pL  3.     Title  Chimin  private, 
letter  B. 
[S.  €.  Sir.  In  the  case  of  Sir  John  Lade  v.  Sheppard,  li.  8  G.  2.  B- 

K)04.]  M.    The  land  was  the  property  of  the  pHainlifT,  who  made 

it  a  street;  and  the  defendant's  bridge  rested  upon  it ;  and 
he  bad  (by  leave  of  the  commissioners  of  sewers)  arched 
over  the  ditch,  and  dugthe  ground,  and  fixed  posts  upon 
it    It  was  holden  "  that  this  making  a  street  was  only  a 
"  dedication  of  it  to  the  public,  for  the  particular  purpose 
••  of  parsing  and  repassing  ;  but  that  the  soil  belonged  to 
*  My  own      ««  t^g  owner."  V.  2  Strange  1004.  S.  €•'* 
^'iih  S^'^JoiiB     ^^^  general  question  is'*  whether  ^  part  of  a  high- 
Strange*§.        *'  ^AY  be  recoverable  in  an  ^ectment.^* 
••  The  pro-  The  description  of  a  highway  is  laid  down  in  Co.  Litt. 

perty  rcmaiii-  55,  ^,  ']^i,e  properly  of  tlie  soil  of  the  highway  (as  has 
7t  Tf  the  s^h  ^^^"  already  proved)  is  in  the  lord  of  the  soil.  An  action 
He  only  gave  of  trespass  must  be  founded  on  possession :  and  an  eject-' 
tteuieof  it  mcnt  is  an  action  of  trespass.  In  Cro,  EliuBSO.  Jordan  y» 
totbe  public.''  Cleubournc — per  Popham  unAGawdy,  it  was  holdenf  to  be 
illTi  i"  ^^^^  ^^^  ^  personal  action,  and  a  trespass  in  its  nature*  There- 
■'  fore  the  plaintiff  might  be  j3os»r5«frf  of  it;  and  consequent- 

ly inlay  recoter  possession  of  it,  in   an  ejectment;  for  if 
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he  has  TLri^kt  to  the  possession,  he  must  have  a  remedy      1757. 

for  it*  ^  GOODTITLE 

It  is  not  everif  encroachment,-  that  is  a  n usance  to  the  y^ 

pubiic:  some  encroachments  may  stand.     FUzh.  Jbr.  77.  alker  and 
€1.*  Xo.  447.  8  £.  3.  is  one  instance  of  it.     But  there,  the      elmes, 
king  must  be  intended  to  be  the  owner  of  the  soil:  other-  [♦Tit.  Assize^ 
wise,  the  rent  would  have  belonged  to  the  owner  of  the  P*«  447] 
soil ;  not  to  the  king.  ^ 

The  sheriff  may  deliver  full  seisin  of  the  thing  here  de- 
manded. In  proof  of  which,  they  mentioned  a  note  of  a 
case  before  Lord  Ch.  Baron  Pcngelii/y  in  Wiltshire;  where 
an  ejectmeni  was  brought  for  2l  cottage  in  the  highway  :  f  137  1 
and  it  was  objected  **  that  it  would  not  lie,  because  tne 
"  sheriff  could  not  deliver  possession  :'^  But  Ld.Ch.B.Pew- 
gelly over-ruled  the  objection;  and  said  that  Mr.  Justice 
John  Powell  hdid  been  of  that  opinion  which  himself  then 
went  upon,  and  had  done  the  like. 

They  insisted  very  strongly,  that  the  sheriff  can  give 
•eisinof  the  thing;  SUBJECT  TO  the  rig^/ 5  of  others  upon 
this  property,  for  particular  ^asfiwew^j.  Co.  Litt.  4.  a.  Cro. 
Eliz.  4*21.  Wdden  v.  Bridgewater.  Co.  Litt.  48.  b.  For 
the  rights  of  others  are  not  to  the  possession  ;  but  tO 
fiifre  EASEMENTS,  which  are  collateral  to  the  thing  itself. 
Cro.  Jac.  263.  Sir  IVilUam  Wrey  v.  Vesper.  And  there  is 
no  reason  for  making  any  difference  between  public  and 
private  easements.  This  argument  might  as  well  be  used 
in  regard  to  such  an  easement,  as  a  right  to  set  up  stalls 
in  a  fair  or  market.  But  the  case  of  the  Mayor  of  North' 
ampton  v.  Ward  in  2  Strange,  1238,  is  a  full  proof  "  that 
trespass  is  the  proper*  remedy  for  erecting  stalls  in  a  mar- 
ket.'* Now  if  a  person  should  build  a  house,  instead  of 
setting  up  a  stall;  would  not  an  ejectment  lie,  by  the 
owner  of  the  soil? 

Secondly,  (under  the  first  question,)  it  will  also  be  ob- 
jected here,"  that  the  thing  demanded  is  not  sufficiently 
**  described;''  the    ejectment  being  only  "  for  an  acre 

*"    of  LAND." 

The  plaintiff's  counsel  said  they  did  not  dispute  the 
case  of  Knight  v.  Synis,  Carth.  «t04.  4  Mod.  97.  S.  C.  [_F. 
also  1  Salk.  254.  S.  C.  and  1  Shower,33S:  S.C.]  **  that  an 
**  ejectment  of  so  many  acres  of  arable  and  pasture,vf\th- 
•*  out  shewing  the  quantum  oieach  sort,  is  not  good."  But 
"they  observed  that  in  the  present  case,  two  answers  may  be 
]given  to  this  objection ;  viz.  1st.  That  this  is  no  part  of 
XYk^  doubt  of  the  jury :  therefore  the  court  will  not  lay  any  , 
stress  upon  it,  2dly.  That  the  special  verdict  has  ascer- 
tainedthe  nature  and  the  quantity  and  the  situation  of  this 
land ;  for,  it  is  found  to  be  part  of  the  waste,  and  is  describ- 
^^  €^e[\\t}'inthes:  so  that  thesherij^  cofi  have  nd^doUdt, 
WHAT  to  deliver  possession  of. 
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1757.  Second  general  question— the  plaintiff's  counsel  sard 

GoouTiTLE  ^^^^  ^'^*^  's  an  urtcnnscientious  defence;  as  the  de^fendants 
y^  have  already  enjoyed  this  a  hundred  years  under  these  ar- 

ALKEU  and  ^i^^€5S,  and  h^veconstantli/  paid  the  rent :  and  therefore  they 
£LM£S.  are  ESTOPPED  from  controverting  the /e«or'5 ////e.  They 
cited  1  Salk.  276.  Trevkau  v.  Lair^ence  Sf  af ,  and  2  Ld, 
Raym.  103G,  104S.  S.C.  in  support  of  this  position;  and 
likewise  to  prove  that  not  only  the  parties,  but  also  the 
court  ^nd  jury,  are  bound  by  this  estoppel ;  in  further  con- 
firmation whereof,  they  also  cited  Co.  Lit.  332.  and  231, 
r     ,oQ      -1  and  i//^  §  374. 

L    ^*^^     J      And  therefore  they  prayed  judgment  for  the  plain- 
tiff. 
ifi'^^c?^"l' ^bi       The  counsel  for  the  defendants  began  with  observing 
c     eo  an  .  ^p^^  particular  parts  of  the  verdict,  which  they  thought 
to  be  material.  As  that  it  is  expressly  found  "  that  part  of 


part  of  the  said  street  or  highway 
thejury  likewise  find,  "that  the  way  is  in  breadth  (includ- 
"  ing    the   encroachments)  sixty  feet,  and  no  more:'* 
which  is  IS KR  from  finding  a  surplus.    That  it  is  not  found 
**  that  the  defendants  claim  under  Gotlej/"    That  the 
ejectment  is"for  one  acre  o/'lani>  with  the  appurtenances:** 
but  the  verdict  describes  three  parcels  by  inches  and  feet. 
The  plaintiff  is  found  to  be  lord  of  the  manor  of  Barton 
Regis;  in  which  manor  this  waste  lies:  and  the  two 
pieces  first  mentioned  are  found  to  be  encroached  upon 
and  taken  in,  by  erecting  a  house ;  and  that  upon  the  third, 
certain  palisadoes  were  erected.    And  the  doubt  of  the 
jury  is  "  whether  the  defendants  were  guilty  of  a  tres- 
"  pass  upon  these  parcels  of  lxudS' 
Then  they  proceeded  to  their  objections. 
Ist  Objection — the  plaintiff's  demand^  and  the  Jinding 
of  the  juTy^txre  not  agreeable  to  each  other;  so  as  to  in- 
titlethe  plaintiff  to  recover,  upon  this  verdict    For  the 
demand'is  of  an  acre  o/'land,  merely:  whereas  it  is  found 
**  that  a  house  is  built  upon  the  former  two  parcels/* 
And  this  was  a  fact  within  the  plaintiff 's /^r/viYy :  and 
therefore  the  ejectment  ought  to   have  been  broughtybr 
the  house;  not  for  the  land.     So  is  F.  N.  B. pa.  192: 
though  with  a  qu.  indeed  there.     But,  however,  39  H.  6. 
8.  and  Bro.  Demaunde^pL  14.  S.  C.  and  also^/.  5,6^  pL  33* 
sufficiently  prove'*  that  the  demand  ought  to  be^  of  an 
"  HOUSE  ;  not  of  arable  land ;"  (as  the  term  "  land"  im- 
ports.)    So  also  do  PloKden  168,  170.     Hyllv.  Graunde. 
Jenkifis,6th  century,  p/.  83./o.  268.  Cro.  MHz.  234.  Hays^ 
V.  Jllen.  Co.  EtUr.  642.  S.  C.  2  Roll.  Abr.  704.    Title 
Trialf  pi.  22.  and  Dyer  47.  b.  Banister  .v.   Benjamin  {im 
margin.) 
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*And  if  it  was  not  to  be  thus  specificalli/  demanded,  as  it       I757. 
is  at  the  time;  there  could  be  no  certainly  how  to  deliver  goodtitlb 
possession.    And  such  specification  would  be  liable  to  no  y^ 

objection  :  for  in  P.  12  G.  1.  7?.  R,  Sttllivan    v.   Segrave^  alker  and 
1  5/rtfwge,(J95.  anejectuicnt  **  de  parte  domus"  was  hoi-     el^es. 
den  to  be  good. 

But  here,  the  verdict^7icf5  what  the  plaintiff's  words  of 
demand  are /lo/ apt  and  fit  to  entitle  him  to  recover.  p  ^ 

The  sherilf  may  break  open  a  house,  to  deliver  posses-  L  ^^^  •» 
sion  of  part  of  it.  5  Co.  91.  Semainc*s  case,  second  reso- 
lution. Style,  ^&,  more  than  enough,  is  error:  and  less  is 
bad.  In  2  Ld,  Raym.  1470.  Bindover  v.  Sindercomb,  a 
description  of**  part  of  a  house"  was  holden  to  be  good; 
because  it  sufficed  to  describe  it  to  the  sheriff. 

Where  the  land  may  be  ascertained,  by  being  at  the 
plainiifl 's  peril  shewn  to  the  sheriff;  yet  even  there,  it 
must  be  land  of  the  same  quality,  as  was  demanded  ;  (e/i/s- 
dtm  generis.)  Savile^  28.  case  (i?.  The  Queen  v.  Ayleworth. 
Cro.  Eliz.  2(53.  Scriven  v.  Prince.  Cro,  E/iz.  4(55.  Port' 
man  V. Morgan.  A  demand  of  land  must  (in  our  law)  be 
certain.     JLattreFs  case,  4  Co.  87.  b. 

There  was  a  case  oioneDegony  Green  wBll/iarnJoIins, in 
1716,where  ahousewas  actually  satvn  asunder :  (they  said 
they  had  the  declaration  from  the  heir  of  the  defendant.) 
It  was  an  ejectment  of  an  acre  of  land,  (buty</;"Mer  de- 
scribed indeed,)  of  which  the  Dean  of  Exeter  was  the 
claimant:  and,  though  there  was  no  judgment  or  execu- 
tion; yet,  by  consent,  the  house  was  sai^n  asunder^  in  order 
to  deliver  possession. 

Though  strict  nicety  has  of  late  years  been  gotten  over, 
yet  sufficient  accuracy  and  precision  is  sfi// necessary  :  and 
part  of  a  house  can  never  be  said  to  be  within  the  de- 
scription oi  land.  Co,  Lit,  4.  a-  is  no  authority  against 
this;  nor  4  Co.  87.  b.  And  in  Cro.  Jnc.  (554.  Royston  v. 
JEccleston — ejectment*' de  unSl  domo  &  de  uno  pomano^ 
was  holden  good,  upon  the  principle  of  their  conveying 
a  sufficient  certainty,  so  as  the  sheriff  might  deliver  posses- 
sion. Palm. 337.  S.  C.  11  Co.  35.  Savers  case.  1  Sdk.^oA. 
Knight  V.  Si/ms.    1  Show.  338.  S.  C. 

And  it  would  be  very  dangerous,  if  certainty  of  descrip- 
tion should  not  he  strictly  kept  to. 

Second  objection.  This  appears  to  have  heou  parcel  of 
the  tvaj/e ;  and  ought  to  have  been  so  described:  and  also 
it  is  part  of  the  king's  h  i  gh  w  a  y  .  T  hereiore  no  possession , 
or  no  full  possession,  at  least,  can  be  delivered  of  it. 

P.  13  G.  2.  B.  R.  In  the  case  of  Popple  v.  Dobson, 
**  waste-ground^*  was  thought  a  good  description:  sed  ad- 

jouru*.  (Cur  advis^)  Cro.  Car.  5l\.    Mulcary  and v. 

Effres  and  others^  on  error  in  ejectment,  from   Ireland, 
**  6ogge*'  was  holden  a  good  description. 
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VI 57.  -^^^  it  being  the  king*s  public  highway^  the  plaintiff  can 

nnoT^n^f^rv  nevtv  havc  possession  delivered  of  it.    The  owner  cajinot 

^  levy  a  fine  ot  it:  nor  can  he  dtstmin  in  it;  as  may  be  seen 

ALKER  and  *"  ^  ^'^^'  ^^• 
£LM£S.        In  cases  of  encroachments  or  purprestures  on  it,  these 

encroachments  are  upon  the  king:  and  so  is  2//m^.  272. 

expressl}-;    "  dicitur  purprestura,  quando  aliquid  super 

**  dominum   regem  injust^  occupatur,  ut  &c;  vel  in  viis 

"  publicis  ohstmclii.'*     And  the  remedy  is  by  presentment 

or  indictment,     9  Co.  113.      6  Co.  73.  a.  27  //.  8.  27.  tf. 

But  an  action  lies,  ow/y  where  a  man  receives  a  special 

injury. 

EThii  caie  as  How  caa  the  plaintiff  have  plenam  seisinam  of  this  ? 
««^/cp"r*f^  In  1735,  8  Geo.  2.  there  was  a  case  of  fVell-advistd, 
L^  M^Sm-^  f Jc  dimss.SirBourchierWray  *  « /'v.  Foss  f ^  n/'in  ejectment,at 
field,  pott  \A3.  ^be  summer  assizes  at  Exeter.  The  declaration  described 
exprcMly,  and  a  piece  of  land,  containing  forty  feet  in  length,  and  four 
also  by  Dc-  feet  in  width,  part  of  the  manor  of  J.  But  the  plaintiff 
Dison  J. ;  and  ^j^g  nonsuited.     For  the  land  was  part  of  the  wa%te:  and 

as  it  seems  DT  .,  -^  i  *.     u  -^    ^•-■il 

Foster,  J.       tipon  evidence,  it  appeared  to  be  part  of  the  highway, 
who  ail  on  which  the  defendant  had  built     Lord  Hardteicke  held 

thought  there  "  that  no  POSSESSION  could  he  delivered  of  the  soil  of 
must  have      *«  fAe  highway  ;  and  therefore  no  ejectment  would  lie 
•^ceTin  u"   "  ^*^*^-  ^"^  *^  ^^  ^^^  ^  nuisancCy  the  defendant  might  be 
not  appearing  **  indicted." 

by  the  state  In  the  present  case,  <i// these  three  pieces  of  land  are 
of  it.  As  to  part  of  the  king's  highunyy  and  are  encroached  upon  :  and 
was  not' ID*  ^^^  ^^^  former  have  subsisting  nuisances  upon  them, 
court  at  the  If  a  highway  lies  within  a  manor,  it  must  be  agreed 
argumeDt;  (especially  astound  here)  that  the  lord  has  the  property  of 
and  therefore  the  soil;  to  be  used  consisfentlt/  with  the  privileges  of  the 

did  not  give    gubjgct :  but  the  question  is,  what  remedy  the  lord  has, 
any  opinion.]  ••^  «  .^  ',  .rL-  . 

"        •'in  case  of  a  tmisauce  upon  such  part  01  his  properly  as 

lies  in  the  king^s  highnay.  We  say,  he  has  no  specific 
remedy,  by  ejectment.  The  case  of  Sir  John  Lade  v. 
Sheppardy  2  Strange^  1004.  does  not  prove  that  an  eject* 
ment  will  lie:  that  was  tio^  an  ejectment;  but  an  aetion 
of  trespass.  And  perhaps  an  action  of  trespass  might 
have  been  here  maintained  :  but  not  ap  ejectment.  And  if 
the  lord  of  the  soil  should  recover  and  continue  it,  he 
would  thereby  become  a  wrong-doer:  whereas,  according 
to  2  Jnst.  294.  it  is  the  wisdom  of  the  law,  so  to  resolve, 
**  tit  sit  finis  litium.^' 

As  to  Fitzh.  Abridgment  7 J. a.  It  is  the  case  of  the  king  : 
and  by  his  prerogative,  he  may  continue  it,  if  it  be  no  in- 
jury to  the  subject.     But  a  highway  must  always  continue 
a  highway.      Cro.  Jac.  AA6.  Fowler  v.   Sanders^   fully 
proves  "that  it  cannot  be  narrowed:    neither  can  it  be 

-  ^  "  inclosed." 

L     *^J    J      Second  general  question.    As  to  tbt  tstoppel^^it  doe$ 
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not  appear  that  the  defendants  claim  under  Gothy^  there-      I757. 
fore  that  point  is  out  of  the  case.  goodtitle 

It  was  urged  by  the  counsel  for  the  plaintiff,  by  way  of         y^ 
reply — that  as  to  iheestoppely  the  court  must  necessarily  ^^keb  and 
intend^  upon   this  finding,  that  the  defendants  them%elves     elmes. 
paid  the  rent,  and  erected  the  pallisadioes  in  1748:   and  j.    . 
the  rent  which  was  paid/rom  the  end  of  the  term  till  1 730,      ^  ^" 
must  be  presumed  to  be  paid  by  tiiem  ;  they  being  then 
in  possession.     A  special  verdict  is  not  to  be  taken  strict- 
ly; like  a  special  pleading. 

As  to  the  *  1st  objection  made  by  the  counsel  for  the  •Obierye 
defendants — non  constat  that  this  land  is  built  upon :  it  is  that  the  two 
only  found"  that  in  the  new  building  of  a  house  at   jWl  divbion*  of 
"  Jord'sgate  aforesaid,  Gotley  had  encroached  upon  tne  [jj^*  ^"'  ^^^ 
"  lord*8  waste,  so  many  feet,  4'c«*'    But  it  does  not  follow  countcrchang- 
that  Go//ey  actually  built  upon  the  land,  which  he  so  ed,  in  the 
encroached  upon.     For  there  are  very  many  oMer  ways  c^u^jc  of  thb 
of  encroaching  upon  another's  land,  besides  building  upon  ^j^guraen** 
it:  for  instance,  a  penthouse  overhanging  and  dropping  f^Pil,gjgfgQ_ 
upon  it,  may  be  an  encroachment.     No  express  fact  ofdantihaYin^ 
building  upon  this  land  is  found.     Indeed  it  is  said  in  the  begun  firet, 
finding,  that  the  third  piece  of  land  is  taken  in  and  in-T'***?  '^*h'^h" 
closed  with  palisadoes,  by  the  said  J.  Gotiej/.    But  the-JJJg'pi^Qjjjpj 
palisadoes  answer  this  expression:    he  inclosed  it  with  counsel  had 
them.  taken  up  (by 

They  agreed  to  the  doctrine  of  the  necessity  of  si(/^-^*y®rP"l" 
cienf  certainty  in  the  demand:  but  said  and  insisted  that  Jj^^^y°|^®^ 
it  is  sufficient,  if  the  sheriff  may  know  how  to  deliver  pos-  Vide  pages 
session.  lS7,andl38. 

The  term  "  land''  is  said  by  Lord  Coke,  legally  to  in- 
clude castles,  houses,  and  other  buildings.  Co.  l///.  4.  ^.  [Cowp.  347.] 
And  by  a  grant  of  *^  all  a  nian*s  lands,"  all  his  houses,  mills 
and  woods  would  pass :  as  appears  in  LultereFs  case, 
A  Co.  SI.  b.  And  by  the  civil  law, "  appellatione/iim/i, 
"  omne  adificium  &  omnis  ager  continetur,"  ibidem. 
Therefore,  as  they  would  pass  in  a  conveyance,  there  is 
no  reason  why  they  should  not  be  included  in  an  ejects 
meni,  upon  a  supposed  lease:  which  lease,  if  it  was  a  real 
lease,  would  undoubtedly  carry  them. 

None  of  the  things  described  in  the  declaration  differ 
from  the  descriptions  of  them  in  the  verdict. 

Indeed  it  is  only  fourteen  inches  in  length,  that  it  is  pr^- 
tendedzny  part  of  the  bouse  now  covers.     But  the  words 
are,  that  "  whereas  it  was  presented  that  the  said  J.  G. 
**  had  incroaehed  upon  the  waste  of  the  manor  of  the  said  [     14?2     J 
**  T.  C.  8fc.  fourteen   inches    in  length,  and  33  feet  in 

breadth,  without  his  house;    together  with  a  porch  of 

three  and  a  half  feet  in  length,  and  seven  feet  in  breadth, 

without  the  wall  adjoining  to  the  house."     Now  it  is  not 
ueceaaary  that  the  court  should  consider  these  two  pieces 


m 
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^^^ffkiiow  wiiicH  part  to  dei'-r^r  pogBesaoa  oc?  Tbe 

Though  **ymartum*  te  2o»>l,  vet  i:  w,>ui>i equailf  be 
gOfrJ,  if  raj;^^  **  ^/j«t*' 
«  tetfceMU  -^'^  ^'  ^^"^  *  v;r»fjd  object ioD  made  by  ±«  counsel  for 
(•  f*  lU*  tJj^  d<rfe/!arita.,  thf:  plaintiiTs  coaoscl  'replied,  that  the 
r.^bt ;.%  admiUtd  to  remaim  in  the  a9:mir  of  tie  ml,  to  be 
tiitfui  r»Trt.Hr>:ritiy  witlj  tje  privilege  of  :he  subfcct: 
whicri  adnw^ion  is  Aufljcient  tor  our  purp^ta^  He  may 
4;;j  wtrid  o;  *t//f.^:«  ;  provided  he  does  not  commit  a  nui- 
*^ii';#;  in  trie  manner  of  doin^^  it.  Therefore  i:  is  plain  that 
tu:  IhH  2L  private  r-^^it  r*:niaining  in  him. 

Au  ad  qnod  damnvm  alters  no  property:  the  owner 
n^tain^  ffieold  road,  discharged  of  the  easement,  irhich  is 
travnJrtTtd  to  another  part  ot  his  land. 

Til':  court  have  nothing  to  do  with  the  iui«rRr«,  in  this 
iMuy,  it  i\fit%  wA  appear  to  the  court,  to  be  any  nusance 
to  the  highway;  or  that  Mr.  CAri/er  will  continue  it,  jf 
he  should  rfrcovcr  the  land. 

CVo.  Jac.  AM.  was  for  a  special  injury  received  from 
the  defendant's  laying  logs  in  the  highway:  but  though 
the  king  r:annot  narrow  his  prerogative,  to  the  injury  of 
the  subject,  yet  it  does  not  follow  from  that  case  that  the 
pro[>erty  of  the  highway  is  not  in  the  owner  of  the  soil, 
r  14y  1  i-ord  Mam/Uld  asked  whether  they  had  any  note  or 
-*  report  of  that  circuit-case  which  was  said  to  have  been 
deterniincil  by  Lord  Ilardwicke;  and  by  whom  it  was 
taken ;  but  there  was  no  note  or  report  of  it;  and  it  seemed 
to  have  been  mentioned  at  the  assizes,  from  some  imper- 
fect recollection.  He  therefore  proceeded  to  give  his 
opinion  immediately;  putting  this  case  of  Sir  Bourchier 
nray  out  of  the  way  entirely;  as  being  so  loosely  re- 
membered and  imperfectly  reported,  as  to  deserve  no 
regard,  nor  to  be  at  all  clear  and  intelligible.  He  said 
it  was  impossible  to  suppose  that  Lord  Hardwicke  had 
any  note  or  memory  of  such  a  point  arising  at  the  as« 
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sizes:  otherwise,  he  would  wait  till  he  could  know  the       1757. 
true  state  of  it  from  his  lordship,  from  the  deference  he  cooDTixtB 
paid  to  so  great  an  authority.    But  from  the  manner  in  y^ 

which  it  is  quoted,  there  is  no  ground  to  say  what  the  ^j^j^gi^'^nd 
state  of  that  case  or  determination  really  was.  elmes. 

As  to  the  question  "  whether  an  ejectment  will  lie,  by 
the  owner  of  the  soil^  for  land  which  is  sufytct  to  passage 
over  it  as  the  king's  hightpai/** 

iRo.Abr.  392.  Letter  B./>/.  1,  2.  is  express — **  that 
the  ib'ng  has  nothing  but  thepassage  for  himself  and  his 
people :  but  the  freehold  and  all  profits  belong  to  the 
"  owner  of  the  soil."  So  do  all  tne  trees  upon  it,  and 
mines  under  it  (which  may  be  extremely  valuable.)  The 
owner  may  cany  water  in  pipes  under  it.  The  owner  may 
get  his  soil  discharged  of  this  servitude  or  easement  of  a 
way  over  it,  by  a  writ  of  ad  quod  damnum. 
•  It  is  like  the  property  in  a  market  or  fair. 
There  is  no  reason  why  he  should  not  have  a  right  to 
ALL  remedies  for  the  freehold;  subject  still  indeed  to  the 
servitude  or  easement.  An  assize  would  lie,  if  he  should 
be  disseised  of  it :  an  action  of  trespass  would  lie,  for  an 
injury  done  to  it. 

I  find  by  the  CJXseofSelman  v.  Courtney, [a]  Tr.  13,14G.2.  »  Videaule 
•  that  a  point  which  had  been  before  the  court  of  Exche-P*,*^^' ^^^: 
quer  in  the  case  of  the  Duchess  of  Marlborough  v.  Gray,  kg*  79  pi.  9°', 
M.  2  G.  2.  is  now  settled  ;   viz,  "  that  it's  being  a  high-  inn'  see  aUo' 
**  way  cannot  be  given   in  evidence   by   the  defendant,  1  Rol.  Abr. 
**  upon  the  general  issue :"  which  proves  that  the  owner-  392.  or  4  Vin. 
ship  of  the  soil  is  not  in  the  king.     I  see  no  ground  why  ^^^'  P  •  ^'^ 
the  owner  of  the  soil  may  not  bring  ejectment,  as  well  as 
trespass?  It  would  be  very  inconvenient,  to  say  that  in 
this  case  he  should  have  no  specific  legal  remedy;  and 
that  his  only    relief   should    be    repeated    actions   of 
damages,  for  trees   and  mines,  salt-springs,  and   other 
profits  under  ground.     It  is  true   indeed  that  he  must 
recover   the  land,  subjkct  to  the  way:  but  surely  (6) 
be  ought  to  have  a  specific,  remedy,  to  recover  the  land  r     1 44    "I 
ITSELF;    notwithstanding  its  being  subject  to  an  ease- L  -■ 

ment  upon  it« 

Second  question.     As  to  the  description. 

I  do  not  know  whether  it  is  not  even  better  described 


(fl)  Yet  it  was  ruled,  as  it  seems  soon  afterwards  by 
}Vm,  Fortescue,3.  thatit  may  be  given  in  evidence  on  the 
general  issue,  that  the  locus  in  quo  was  the  ]ord*s  waste ; 
because  it  proves  the  defendant  not  guilty  of  any  trespass 
to  the  plaintitf.     Goodwin  v.  Cooke,  33.  MSS. 

{b)  This  right  has  been  since  recognize  by  the  13  Geo.  3. 
£.  7S.  1. 17. 
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yj'Sf.      ^y  ^^  QAm^  ^f  the  ktnd^^  than  of  a  house,  or  |^r/  ^  a 

OOODTITLE  ^^*^ 

y^  I  thipk  it  would    have    made  the  objecticMi   much 

ALKER  and^'^^'S^^'  if  the  plaintiff  had  only  claimed  the  nusamce^ 
£LU£&      instead  of  the  land  on  which  the  nusance  is  erected. 

I^ere  he  does  not  claim  the  nusance:  t^e  claims  the 
land.  And  the  tenants  in  possession  of  it  defend  them« 
selves  by  saying  "  that  they  have  erected  a  nusance  upon 
'*  it*'  Now  it  ^ould  be  ^  strange  thing,  if  Ma^  should  be  a 
good  defence  £^\nst  theowner*s  recovering  his  land. 
[SBurr.  2673.]  But,  however,  this  is  not  a  Aouie,(which  perhaps  oug^it, 
if  it  were  8o»  to  be  p^^rticularly  named;)  but  i^ere^y  a 
wall  or  PART  of  a  wall  or  building :  and  there  is  ruxtsi^ch 
preciseness  required  in  ejectmeut,  as  there  is  in  real 
actions. 

The  courts  will  go  to  the  utmost  extent,  ii^  support  of 
ejectments;  that  people  may  have  specific  remedies  for 
their  rights. 

P^er  47-  a.  pi.  6.  is  very  strong.  There,  the  recovery 
yfHBt  of  '^  100  acres  of  land,  20  acres  of  meadow,  and 
'Mo  acres  of  pasture,  in  D."  without  nientioning  any 
house  or  garden :  And  the  better  opinion  seems  to.  be 
**  that  the  plaintiff  should  thereby  recover  the  buildings 
**  ^uilt  thereupon.*' 

That  was  an  action  of  a  higher  kind  than  an  ejectment : 
it  was  a  real  action,  a  writ  ot  intrusion,  in  which  that  re- 
covery was  had. 

But  here  the  building  erected  is  only  pa&t  of  a  house 
or  wall :  and  it  is  erected,  bu  incroachm^nty  upon  the  plain- 
tiff's land. 

The  case  of  the  defendant  is  most  unfavouraible :  for 
he  insists  upon  holding  the  thing  demanded  without  any 
pretence  of  title ;  and  insists  that  the  plaintiff  shall  hav^ 
no  specific  remedy  for  his  land. 

Therefore  I  am  of  opinion  that  the  plaintiff  ought  to 
recover  upon  this  special  verdict. 
r     1*4  •'     1      Mr.  Just.  DewMoa  concurred. 

rtNoteiMr  The  difficulty  at  the  assizes  arose  (as  the  ju^ge  who 
Justice  Foster,  tried  the  cause  has  t  declared,  merely  upon  an  apprebea- 
wbo  tried  the'  sion  that  there  had  been  a  determination  at  the  assizes 
cause,  had  formerly,  by  Lord  Hardtmcke,  "  that  an  ejectment  wQuld 
declared  this,  <c  ^^^  jj^  foj.  ^  property  in  soil,  over  which  there  was  a 
c^nlof^the  **  highxoay ;  because  the  sheriff  could  not  deliver  pos- 
aiipiroeDt.  **  session  of  the  highway." 
He  said  he  B^t  the  reoZ/fy  of  this  authority  has  mi  been  at  all 

^Idno doubt  P^^^^^'  ^^  ^^Y  ^^^'^  ^^ satisfaction. 

about  it,  at         Trespass  would  undoubtedly  lie :  why  then  shoul4  nat 

the  trial  t        An  ejectment  ? 

but  upop  it*s      It  18  said  **  that  the  sheriff  cwnQt  delivev  J^l  ppifes* 

being  alledg.    ic  gig^/' 
ta<*that 


Hilaty  Term,  30  Geo.  2.  146 

fiut  why  not?  Indeed,  it  must  he  subject  to  the  ease-      1757. 
tnent :  but  there  i's  no  other  diliiculty  in  the  matter.  goodtitlb 

Therefore  I  take  it  for  granted,  that  there  was  some-  y^ 

thing  more  in  that  cited  case  of  Sir  Bourchicr  Wmys^  alker  and 
than  we  are  now  apprized  of.  elmes. 

As  to  the  second  question —  Lord  Hard- 

It  might  have  been  perhaps  difficult  to  have  described  wicke,  (for 
t\\\^part  of  a  house.  ^^^T^  fW 

In  that  case  in  Dyer  47.  a.  I  take  it  that  the  formedon  oughUo  hive 
in   reverter  was  well  brought   for  the  land,  ^^ ru;fi<im ^ veoen. 
formamdoni:  the  plaintiff  had  nothing  to  do  with  whattion,)  had 
the  defendant  had  done  with  it,  or  built  upon  it.     And  I  madefurh  a 
think  the   four  judges. who  held  on  that  side  of  the Jfj^'.'^'^j 
question,  were  in  the  right.  hewoulTnot 

And  upon  this  special  Verdict,  the  sheriff  would  have  take  upon 
no  difficulty  to  deliver  possession;  for  any  thing  that  I  himself,  to 
can  see,  to  raise  any.  ou^fon  of*^ 

I  think  that  case  in  Dyer  is  good  law.     That  was  in  a  ^'^^^t  ^ 
r^o/ action:  rnd  much  more  will  the  same  reason  hold  man. 
upon  ejectment y  (which  would  even  lie  for  tithes.)    (^'.  Cro, 
Car.  301.) 

And  I  think  this  ejectment  was  better  and  more  pro- 
perly brought  for  land,  than  it  would  have  been  for  "  part 
"  of  a  house.'* 

Mr.  Just.  Foster  agreed  that  the  case  in  Dyer  was  good 
taw. 

And  he  repeated,  that  he  had  no  doubt  of  the  present  f    146     1 
case,  wh^n  it  was  before  him  at  the  assizes,  but  from  the 
/A^/i-apprehended  authority  of  the  cited  case,  said  to  be 
determined  by  Lord  Hardaicke.     (V.  ante  145.) 

The  owner  of  the  soil  has  right  to  all  a  dove  and 
V SDER  ground^  except  on\y  the  right  of  passage,  for  the 
king  and  his  people. 

And  the  case  in  1  Ro.  Ahr.  392.  Letter  B.  proves  this. 
<r.  ibid.  j>l  1,  2,  3,  4,  6  *  b.) 

Theretore  he  entirely  concurred  with  his  lordship  and 
his  brother  Denison^  (for  Mr.  Justice  JVilmot  was  *  not* V.  ante  135. 
present  in  court  at  either  of  the  two  arguments  of  this 
casej  that  there  should  be 

Judgment  for  the  Plaintiff. 

TooKfiR  vers.  Duke  of  Beaufout. 

ANEW  trial  had  been  moved  for,  on  a  supposedm/sef/V^c-  A  commiiiiofi 
Hon  by  the  judge  who  tried  the  cause,  in  admitting  a  ^z^  ^^^  ^**' 
commission  under  the  seal  of  the  court  of  Exchequer,  P.  -,t  admifltlble 
33  Eliz.  Roiulo  !K)0.  to  be  given  in  evidence ;  (a)  although  it  though  not  * 

concUuiive 
evidence.  [S.  C.  Bull.  23S.uidtee  18  Vio.  868*}, 

(a)  Sayer  in  the  report  of  this  case  (p.  297)  states  it  to 
Vol.  L  L 
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1757.       ^^^  objected  at  the  trial,  that  this  commission  was  *'  ret 

TOOKER     "  '"'^''  A  Lioii  acta;  of  which  the  Beanfurt  hmWy  could 

y^  "  have  wo  twti^c^  nor  opportutiity  to  Jcjend  it ;  and  therefore 

DUKB  of    "  it  could  not  affect  them:  consequently,  it  ought  not 

8EAUF011T.  "  ^^  ^^"^-^  ^^^^  ^"^  ^^'^  admitted  as  evidefice ;  for  the  sam'e 

"  reason  that  a  verdict  in  a  cause  between  other  parties 

•*.  cannot  be  given  in  evidence  in  a  cause  between  strangers 

"  to  the  former  cause." 

•  N.  B.  This  commission  (P.  33   EHz.  Rotulo  290,  in 

Scacc")  was   directed  to  five  commissioners  therein 

named,  ad  inquirendum,   tarn  per  sacrum  prober um 

^  le^alium  hominuni  com*  nr'i  SouthUon,  quam  per  rfe- 

positioties  quorumcunque  testiumy  ac  omnibus  aliis  tiis 

mediis  8^  modis  (piibiucunquey  "  si  prior  aut  prioratus 

"  Sci*  Sivithini  tVintony  in  jure  domUs  sivc  priorat&s, 

^'fttit  seisitus  in  quihusdam  terris  vocot*  JVoodcroJ'ts  S^c* 

•*  u  £  parcell'  de  manerio  de  HintoU'Dauhney  ;**  necnon^ 

Si  Henricus,  pater  noster,  [in  ejus  vita,)  Dominus 

Edwardus  sexfns,   Regina    Maria,  aut  fios  ipsi,  a 

tempore  dissoiulionis  prioratus  sci'  Swithini,  ^c,  ftc." 

with  an  order  for  the  sheriff  to  summon  a  jury,  &c.  (a) 

I       147     J      To  this,  is  returned  an  inquisition  taken  [thereon]  the 

f9  Aik.  sys.    gth  of  Jpri/,  33  Eliz. :  whereby  it  is  fecund  '*  that  the 

121  i'"      ^'     **  prior  of  St.  Swiihin,  in  right  ot  his  priory,  was  seised  of 

'*  tliesaid  lands  called  IVoodcroJis,  S^c.  as  part  and  parcel  of 

"  the  m^LUOY  of  Hinton  Daubney:  and  that /ro/w  the  dis- 

**  solution  of  the  said  priory.  King  //.  8.  King  £.  6.  and 

"  Queen  Mary  were  seised,  and  Queen  Elizabeth  herself, 

"  in  the  same  right  to  the  27th  of  May  then  last  past." 

There  are  also  returned  the  interrogatoriesadrainistered 
on  her  majesty's  behalf,  and  the  depositions  taken  thereon. 
The  substance  of  the  judge's  report  was,  that  he  ad- 
mitted this  comfnission  and  the  return  to  it,  and  the  deposit 
tions,  to  be  read  in  evidence  ;  holding  them  to  be  admis- 
sible evidence,  though   not  conclusive.     That  there  was 
likewise   mjjch  paroZ-evidence  of  the  possession  of  both 
parties;  and  that  there  had  been  a  mzxeef  possession:  but 
Ihat  he,  in  his  direction  to  the  jury,  did  lay  great  stress  on 
*/thi8  commission,  Sfc,  and  that  witfiout  its  assistance,  he 
.should  have  thought  the  verdict  for  the  plaintiff  to  have 
been  a  very  hard  one. 

The  report  concluded,  "that  he  himself  (the  Lord  Ch. 
"  Baron)  thought  this  piece  of  evidence  to  be  admissible^ 
**  but  «o^  conclusive  ;  that  it  had  great  weight  with  the 
**  jury ;  and  that  if  the  court  should  be  of  opinion  that 


121.] 


have  been  an  exemplification  under  the  seal  of  the  Exchr- 
quer,  not  a  commission.    And  see  3  Dum,  714. 
(a)  On  an  issue  between  persons  not  parties  nor  privirs. 
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'*  it  was  not  admissible,  he  thinks  there  ought  in  that  case       1757. 
**  to  be  a  new  trial."  tooker 

This  matter  having  been  larpjely  debated  at  the  bar,         y. 
and  afterwards  fully  considered  by  the  bench  ;  and  the  duke  of* 
court  having  been  of  opinion  **  that  the  evidence  a^a«  beaufokt. 
"  A  D  M 1  ss I BLE,  though  NOT  cotfclusive ;  and  therefore  that 
**  it  was  well  and  properly  received  ;"  and  consequently, 
**   that  the  rule  for  shewing  cause  why  there  should  not 
•*  be  a  new  tri^l,  should  be  discharged;"  the  said  rule 
liad  been  accordingly  discharged. 

But  in  tlic  interim,  whilst  this  question  was  depending 
before  this  court,  (who  took  time  to  advise  upon  it,)  the 
Dukeof  JB^ii/br^  the  defendant,  died. 

Whereupon,  (on  Saturday,  13th  November  1756,)  Mr.  t^,^""". 
Gou/dy  on  behalf  of  the  plaintiff,  moved  for  leave  to  enter  **'"0  1 

tip  hisjudgment,2s  of  the  next  term  after  the  verdict;  which 
was  the  term  in  which  he  might  have  entered  it  up,  if  the 
motion  had  not  obstructed  it  I  Leon.  1S7.  Iskys  case. — 
It  is  discretionaiy  in  the  court  to  grant  this  or  not.  1  Sid. 
462.  Crispe  and  Jackson  v.  Mayor  of  Berwicke,  in  point. 
1  Fentr.  58,  90.  S.  C.  in  point.  And  in  Hilary  term  last,  T  248  1 
the  case  of  Wyndham  v.  Chetwynd  S.  P.  (though  a  prema- 
ture  application.) 

Lord  Mansfield— It  seems  reasonable :  take  a  ruleti* 
shew  cause. 
And 

On  Friday^   23th  January  1757,  on  Mr.  Gould's  mo- 
tion, this  last  rule  (for  entering  up  the  judgment,  as 
of  the  terra  next  after  the  verdict,)  was  made*  abso-  «v.  poit. 
lute  without  defence.  p.  226.  S.  P. 

Rex  vers.  Maurice  Jarvis.  Saturday, 

Sl^th  January, 

1  7  *ifi 

THIS  was  a  conviction,  (which  stood   in  the  crown- ^     '    . 
paper,)  upon  5  Jnn,  c.  14.  onVhe  game 

It  was  made  by  John  Bythesea  and  JoAw  Turner,  enquires,  acts  mnft  par- 
two  justices  of  the    peace  for  the  county  of  fFt//«;  and  ticularly  and 
was  to  the  eftect  following :  negatively 

Be  it  remembered,  that  on,  4c.  John  Webb  of  the  parish  JP®<^»0  *^at 
o{  llilperton  in   the  county  of  rT/V/s  afoiesaid,  yeoman,  j.^,nJ|^"^  jj^,l 
in  his  own  proper  person,  cometh  before  us,  S)C.  justices,  not  any  of  the 
4rc.    And  now  he  giveth  us  the  said  justices  to  understand  qualifications 
and  be  informed,  that  one  Maurice  Jufvis  of  2'rorr bridge  ^^^^^f"^  ^J 
in  the   county  of  Wilts,  labourer,  within  three   nion^hs  ^^l^.  c  25*  an^ 
now  last  past,  that  is  to  say,  on  the  fourth  day  of  September  tJ  which  Ihe 
now  last  past,  in  the  twenty-eighth  year,  i^r.  with  force  act  of  Ann  re- 
and  arms,  in  a  certain  field  commonly  called,  S^r.  lying  J^^rs. 
and   being    within  the  parish  and   manor  of  Hilperton  ^^^^^ ' 
aforesaid,  in  the  county  of  ffifts aforesaid,  did  unlawfully  |  Eait.  M. 
keep  and  use,  and  bad  in  his  custody  and  possession,  s  Dura.  i9. 
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'   1757.      ^^^  setting-dog  and  setting-net  for  the  destruction  of  the 
REX        gartie  ;  and  did  then  and  there   ride  witli  and  hunt  the 
y^  said  setting-dog,  with  an  intent  to  kill  and  destroy  game ; 

jARTis.  ^^  ^^^^  ^^'^  Maurice  Jarvis  at  the  time  and  place  when 
lie  n{>  kept  and  used  the  said  setting-dog  and  net  and 
had  the  same  in  his  custody  and  possession,  was  kot 
gualified  BY  ASY  LAWS  OR  statutes  of  this  realm^ 
to  kill  game, or  to  keq)  or  use  any  net»^dogs  or  other  engines 
for  the  destruction  of  the  game ;  contrary  to  the  form  of 
the  statutes  in  that  case  made  and  provided.  And  there-* 
*  upon  afterwards,  that  is  to  say  on  the  said  10th  day^  S^e, 
at,  Sfc.  aforesaid,  Thomas  Webo^  servant  and  game-keeper 
to  'Edward  Eyles,  esq.;  for  the  manor  of  Hilperton  afore- 
said  in  the  county  of  Wibs  aforesaid,  a  credible  witness 
in  this  behnlf,  in  bis  own  proper  person,  cometh  before 
us,  S;c. ;  and  taketh  his  corporal  oath  on  the  'Holy  Gospel 
of  God,  to  speak  the  truth  of  and  concerning  the  pre- 
mises above-mentioned  and  specified  in  the  said  informa- 
[  149  3  ^*^"  before  us,  the  said  S^c,  the  justices  aforesaid,  having 
sufficient  power  and  authority  to  administer  the  said 
oath  to  the  said  Thomas  Webb  in  tliis  behalf ;  and  the 
SBxdThomas  Webb  being  so  sworn  as  aforesaid,  afterwards, 
that  is  to  say,  on  the  said  I2th  day,  S^c.  upon  his  said 
oath  so  taken  before  us  the  said  justices  aforesaid,  saith, 
deposeth  and  sweareth,  of  and  concerning  tlie  premises 
aforesaid  in  the  said  information  above-mentioned  and 
specified,  "  that,  S^c.  (fully  proving  the  fact ;)  he  the 
said  M.  Jarvis^  at  the  time  and  place  when  he  so  kept 
and  used  the  said  setting-dog  ana  net,  and  had  the  same 
in  his  custody  and  possession,  was  not  qualified  by 
ANY  laws  or  statutes  of  this  realm,  to  kill  game,  or  to  keep 
or  use  any  nets,dogs^  gum,or  other  engines  for  the  destruc- 
tion of  game ;  contrary  to  the  form  of  the  statutes  iu 
"  that  case  made  and  provided." 

Whereupon  the  said  MJ.  having  first  been  duly  sum- 
moned in  this  behalf  to  answer  the  premises,  and  naving 
had  due  notice  thereof,  afterwards,  that  is  to  say,  at  the 
bouse  of,  4rc.  appearing  and  being  present  in  bis  proper 
person  before  us  the  said,  Jrc:  and  the  said  Thomas  frebb 
the  witness  aforesaid  also  appearing  and  being  present 
before  us  the  said  justices ;  and  the  information  aforesaid, 
and  the  matter  therein  contained,  and  also  the  said  evi- 
dence thereupon  given,  haVing  been  heard  and  under- 
stood by  the  said  M.  J,  in  the  presence  of  the  said  Tho* 
mas  Webb  the  witness  aforesaid,  and  of  us  the  sai<^  jus- 
tices ;  he  the  said  Maurice  Jarcis  is  asked  by  us  the  said 
justices,  '*  If  he  the  said  A/.  J.  hath,  knoweth,  or  caii 
"  say  any  thing  for  himself  in  his  own  defence,  touching 
•'  and  concerning  the  premises  aforesaid;  and  why  he 
**  the  said  M.  «/.  should  not  be  convicted  of  the  premises 


«< 
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«« 


REX 

V. 

JARVIS, 


aforesaid,  charged  on  him  in  and  by  the  said  informa-      1757. 
••  lion.*' 

And  the  said  Maurice  JarviSy  now  here  before  us  the 
said  justices,  denies  that  he  did  keep  and  use  the 
said  setting-dog  and  net,  and  had  the  same  in  his  cus- 
tody and  possession,  in  manner  and  form  as  is  above 
charged  on  him ;  but  shews  no  sufficient  cause  before  us 
the  sBidjusticeSyWh/  he  should  not  be  convicted  of  the  offence 
abovesaid  charged  on  him  in  the  said  information.  And 
upon  hearing  and  examining  the  whole  matter  aforesaid, 
and  every  thing  alledged  by  the  said  Maurice  Jarvis 
touching  and  concerning  the  premises  aforesaid,  it  ma- 
nifestly and  plainly  appears  unto  us  the  said  justices, 
that  the  saia  M.  J.  was  not  then  auy  wise  qualified^  im* 
jtOTceredj  licensed  or  auUiorized,  bij  or  according  to  the  la.ws 
OF  THIS  REALM,  to  kill  gHmc  ;  and  that  the  said  M.  J. 
is  guilty  of  the  premises  abovesaid,  charged  on  him  in 
and  by  the  said  information. 

Therefore  it  is  now  here  considered  and  adjudp;ed  by  P  150  1 
us  the  said  justices,  that  the  said  M.  J.  upon  the 
testimony  of  the  said  TAo.  fVebh  the  witness  aforesaid, 
on  his  oath  before  us  the  said  justices  so  taken  as  afore- 
said, be  and  is  convicted  of  the  premises  aforesaid,  ac- 
cording to  the  ferm  of  the  statutes  in  such  case  made 
and  provided  ;  and  that  the  said  M.  J,  do  forfeit  the 
sura  of  6/.  for  the  offence  aforesaid,  as  the  statute  di- 
rects, 8fc. 

Mr.  Gould,  for  the  defendant,  took  exceptions  to  his 
conviction. 

1st  The  justices  have  aot  shewn  tHai  tliey  had  juris- 
diction orer  this  defendant.  For  they  have  not  suffi- 
ciently shewn  his  defects  of  qualification ;  which  ought 
to  have  been  specifically  particularized^  with  an  alle- 
gation **  that  be  bad  not  any  one  of  them :"  I  mean  the 
qualifications  mentioned  in  2^  &  23  C.  2.  c.  25. 

To  prbve  this  to  be  necessary,  he  cited  RexY.  Ellers^ 
{qu.  wtat,  or  where?)  H,  12  G.  1.  2  Ld.  liaym.  1415. 
Rex  V,  John  Hill;  most  directly  in  point,  Bluet,  qui 
tarn,  V.  Needs,  P.  9  G.  2.  in  C.  B.  (entered  Tr.  7, 8  6?.  2.) 
Comyns,  522,  523.  Pas.  9  G.  2.  (which  he  also  cited,  to 
shew  the  distinction  between  a  declaration  and  a  con- 
viction ;)  9i  general  averpnent  is  sufficient  in  a  declaration  : 
\i\xi  convictions  u\M%l  set  forth  what  was  the  WAfiiofquali'- 
fication. 

M.  19  G.  2.  B.  R.  Rex  v.  Pickles,  (the  2d  exception  in 
that  case ;)  where  it  was  indeed  holden  that  it  was  not 
necessary  to  insert  the  inferred  or  argumentative  qual  i  fication 
(collected  from  5  jinn,  c.  14.  but  not  mentioned  in  22 
&  23  C.  2.)  ••  of  his  not  being  lord  of  a  manor :"  but  it 
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1757       ^^  there  agreed,  that  those  required  by  the  act  o/22, 
[^      '      23  C.  2.  c.  25.  ought  to  be  negatively  specified. 
v^  1  Strange,  497.  iJex  v.  SparlingJI.  8  (r.  1.  B.  K.  which 

'  was  a  conviction  for  swearing  :  and  his  occupation  was 

^^^  ^  *  therein  said  to  be  leather-dresser ;  but  it  was  not  shewn 
that  he  was  not  a  servant,  labourer,  common  soldier, 
nor  seaman.  The  court  held,  that  giving  him  the  addi- 
tion of  leather-dresser  was  not  enough  :  and  instanced  the 
necessity  of  specif ijifig  the  particulars  of  the  defendant's 
want  of  qualification,  in  convictions  on  the  game-act ;  iri 
order  to  give  the  justices  a  jurisdiction  which  they, 
otherwise,  Aai«;iof;  and  they  also  held,  that  conviction 
•  naught,  because  the  particular  oaths  and  curses  were 
not  set  forth.  And  that  conviction  was  accordingly 
quas^ied. 

2d  Exception.     The  witness  was  examined  privately 
VLTid  ex  parte,  prior  to  the  appearance  of  the  defendant,  and 
[]     151     ^  in  the  absence  of  the  defendant y^o  that  the  defendant  had 
no  opportunity  of  cross-examining  him. 

3d  Exception.  The  time  when  the  defendant  was  un- 
qualified is  not  at  all  ascertained,  in  the  adjudication  of 
his  being  guilty.  For  it  is  only  averred  **  that  he  was 
**  THEN  unqualified;"  but ieiera/ days  and  times, cfis/irtf^ 
from  each  other,  have  been  antecedently  mentioned.  (F. 
148,149,150.) 

Mr.  Norton  contra,  for  the  conviction,  begun  with  the 
2d  exception — It  was  necessari/  for  the  justice  to  take  a 
previous  examination,  as  a  ground  and  foundation  for 
his  issuing  the  summons:  and  when  the  defendant  at- 
tended, after  having  been  summoned,  the  evidence  was 
then  read  to  him;  and  the  witness  also  attended  :  and 
the  defend?mt  was  asked  "what  he  had  to  say  for  him- 
"  self;'*  and  did  not  desire  to  cross-examine  the  wit- 
ness. 

To  the  1st  exception— He  answered— first,  by  citing 
Rex\.  Chandler,  in  1  Ld.  Ra^m,  581.  Where  Uo/t,  in 
delivering  the  opinion  of  the  court  upon  a  conviction 
for  deer-stealing,  says  "  that  it  is  sufficient  for  thejus- 
"  tices  to  pursue  the  words  of  the  statutes;  and  they 
•*  are  not,  in  these  summary  convictions,  confined  to 
"  nice  and  strict  legal  forms  ;  it  is  enough,  if  tSey  pursue 
"  the  intent  of  the  statutes." 

If  the  defendant  is  really  qualified,  he  may  shew  it : 
but  how  can  the  prosecutor  prove  the  ^EGATIVE? 
Some  of  the  qualifications  are  such  as  cannot  well  be  prov- 
ed m  the  negative ;  but  it  is  easy  for  him  to  prove  the 
affirmative* 

Tr,  9  6r.  2.  Rex  v.  Ford — Conviction  for  keeping  an 
alehouse,  without  license.     Objected,  that  there  w  as  an- 
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other  former  law  upon  which  he  might  have  been  con-       1757. 
victed  :  and  in  3  C.  I.e.  3.  there  is  a  proviso  to  exempt 
such  as  have  been  so.     Bat  Cur\  held  that  if  the  defend- 
ant had  been  before    punished  upon  5,  G  E.  6.  c.  25.  he 
mi^ht  have  shewn  this.     V.  I  Strange,  bbb  S.  C. 

Rex  V.  Theed,  1  Strange^  (iOS.  Conviction  for  obstruct- 
ing an  excise-officer,  who  came  to  weigh  candles.  Ob- 
jection, that  the  excisc-olFicer's  entry  nii^lit  have  been 
by  night,  (by  8  Amu  c.  9:)  and  then  there  ought  to 
have  been  a  constable  present.  Ciu\  That  might  have 
been  shewn  on  the  part  of* the  defendant,  if  in  fact  so; 
and  then  he  would  not  have  been  convicted :  but  they 
would  cot  presume  it. 

Xow  here,  the  defendant  did  not  insist  upon  being  any 
M'ay  qualified;  but  only  denied  the  commission  of  the 
fact. 

This  conviction  fvllozcs  the  xerif  loords  of  the  act  of  r     •  -^     m 
Queen  Anne:  which  does  not  enumerate  the  qualifica- L         "^     J 
lions,  as  that  of  C.  2.  does  :  and  this  conviction  is  on  the 
*  act  of  Queen  Annt;  and  not  on  2-2,  23  C.2.  c.  2j.  ♦  5Ann,c.  li- 

10  Mod.  (Lucas)  pa.  27.  Queen  \.  Ma tihezvs,  Tr.  10  Ann. 
B.  R,     (1st  exception.) 

f  iners  Abr.  Tit.  Game,  letter  A.  jo,  3.  S.  C. 

iJwrw,  Tit.  Game,  fo,  304.  S.  C.  which  was  a  convic- 
tion on  5  /§n}i.  c.  11.  Where  one  of  the  qualifications  (viz. 
not  being  a  game-keeper,  S^c.  being  a  new  qualification 
allowed  by  that  act)  was  omitted.  And  Cur.'  held  that 
it  was  110^  ficc^ssary  to  enumerate  any:  But  as  so  me  of 
them  were  enumerated,  it  was  fatal  to  omit  another  of 
them.     (N.B.  This  case  was  adjourned.) 

Rex  y.  Maniot^  4  G.  1.  (1  Strunge,  Gih)  was  the  very 
point.  It  was  holden  indeed  that  the  witness  cannot 
take  upon  himself  to  adjudge  the  qualification:  but  no 
notice  at  all  was  taken,  in  the  determination  of  that  case, 
of  the  JUSTICE  not  having  adjudged  it. 

Clearly,  this  defect  can,  at  the  utmost,  be  only /orm  . • 
for  in  substance,  it  is  the  same  thing.  And  it  follows 
theacto'f  5  Anrie'm  terms. 

As  to  the  case  cited  by  Mr.  Gould,  of  Rex  v.  Ellers^ 
it  does  not  appear  what  the  state  of  tiiecase  was. 

And  the  case  in  Comym^  522,  523.  Hither  makes  for  us. 
It  is  as  reasonable  that  the  defendant  sliould  make  it  out, 
that  he  was  qualified,  and  shew  how,  on  a  conviction,  as 
in  an  action. 

In  the  case  of  Rex  v.  Pickles,— \}^e  conviction  was 
affirmed:  and  yet  a  qualification  within  the  acts  was 
omitted. 

And  this  law  can  never,  or  hardly  ever,  be  executed, 
if  the  court  should  think  themselves  bound  down  by  the 
case  of  JRej  v.  Hill  (in  2  Ld.  Ratjm.  1415.) 
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1757.  3dly.  As  to  the  third  exception — 

REX  ®"^  Lord  3/a/i$/ifeW stopped  him  from  proceeding,  and 

y '         also  Mr.  Gowdfrom  replying  :  for  he  said  it  was  needless 
JARvis.     to  enter  into  mofiy  reasons  for  quashing  this  conviction, 

when  one  alone  is  /i///y  sufficient. 

f      1^3    ]      It  is  now  settled,  by  the  uniform  course  of  authorities, 

Fintexcep-     that  the  qualifications  must  be  a// negatively  set  out: 

^fl»  otherwise,  the  justices  h2L\e  no  jurisdiction  over  the  per* 

sons  killing  game,  or  keeping  dogs  or  engines  for  the 

destruction  of  it. 

The  obiter  saying  in  10  Mod.  (if  it  was  a  book  of  better 
authority  than  it  is,)  would  signify  nothing,  when  the 
determinations  are  the  other  way. 

There  iss  a  great  difti  rence  between  the  pwruiVto  of  an 
act  ol'  parliauif  nt,  and  a  proviso  in  an  act  of  parliament. 

Intlie  case  o\  Rex  v.  Marriott  Mich,  4  G.  1.  B.  JR.  (I 
Strauge.iVo^)  wliere  the  witness  swears  only  generally; 
it  was  holden  insuflicient :  (a)  and  the  juUiccs  who  con- 
vict ypon  the  evidence  of  the  witness,  can  have  no  other 
or  FURTHER  grouiid  to  go  upon  than  what  the  witness 
swears. 
D  ^"""«  5^-3      In  the  case  of  jR^jt  v.  Hiil,  2  x^.  Raym.  1415.  in  this 


[a)  The  case  in  Strange,  60.  was  in  substance  this ; 
Conviction  reciting  that  one  IV.  T.  informed  that  the 
"  defendant  being  a  person  not  qualified  to  keep  a  grey- 
hound, did  nevertheless  keep  one  at  A.  and  killed  an 
hare  at  A.  and  being  summoned,  did  appear,  and  being 
asked  wliat  he  had  to  say,  oflered  nothing  in  excuse, 
"  and  ideo  the  justice  convicted  him.  The  Ch.  J.  seem- 
*•  ed  to  think  the  conviction  would  be  good,  having  fol- 
*•  lowed  the  words  of  5  Ann.  and  that  if  the  defendant 
was  qualitied,  he  ought  to  have  shewn  it  before  the 
justice,  being  summoned  for  that  purpose;  but  then 
Eyre,  J.  startcfl  an  objection  that  it  was  not  the  justice 
••  that  had  taken  upon  him  to  say  the  defendant  was  not 
"  qualified,  but  only  the  witness:  so  that  he  takes  upon 
*'  himself  to  judge  of  the  defendant's  qualifications,  and 
the  justice  is  only  made  an  instrument  to  reduce  the 
opinion  of  the  witness  into  a  conviction.  C.  J.  The 
existens,  &c.  should  be  the  conclusion  of  the  justice, 
**  and  not  the  words  of  the  witness,  for  he  ought  not  to 
"  swear  generally  a  man  is  not  qualified;  an<l  such  a 
••  general  proof  will  not  be  good :  this  i^  only  an  invention 
*'  to  support  a  conviction  in  general  terms  which  would 
*•  be  bad,  if  the  particular  facts  were  alledged.  And  this 
**  conviction  was  quashed,  and  the  principal  reason 
'*  declared  to  be  because  the  witnesses  had  taken  upon 
**  themselves  to  judge  of  the  qualifications.''^ 
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^ourt,H.  12  G.  I,  It  is  the  very  point  established  and  1757. 

settled, "  that  the  getural  averment  is  not  sufficient ;  and  hex* 

"that  it  must  be  averred  that  the  defendant  had  not  y^ 

"  the  particular  qualifications  mentioned  in  the  statute,  Txt»*v»Q 

f*  as  to  degree. estote,  *c."  Jarvw. 

In  the  case  of  £/icf^,  qui  tarn,  v.  Needs,  Comy;i«,525, 
the  general  averment  of  the  defendant's  not  being  quali« 
lied,  was  hoMen  to  be  sufficient  upon  an  action  ;  though 
ifisifficient  upon  a  conviction. 

The  distinction  is  obvious  between  an  action  and  a 
conviction.  And  there  it  was  agreed,  (and  it  is  given  as 
the  reason  why  it  is  not  good  upon  a  conviction,)  "  that 
it  must  be  made  out,  before  the  justice,  that  the  party 
had  no  such  qualifications  as  the  law  requires,"  before 
the  justice  can  convict  him  :  and  the  justice  must  return 
that  he  had  no  manner  of  qualification." 
Here, the  witness  sy^ears  ouly generally,'*  that  the  de- 
fendant was  not  qualilicd,  ^x?'  The  justices  adjudge  , 
it  GENERALLY,  onli/.  The  streamc2Ln  go  no  higher  than 
the  tpring-^ad.  So  the  conclusion  which  the  justices 
draw  from  the  testimony  of  the  witness  must  be  as  gene- 
ral as  that  testimony. 

{n  the  case  of  Rex  v.  Pickles,  it  was  laid  down  as  a 
rule,  "  that  the  want  of  the  particular  qualifications  re- 
"  quired  by  22  6;  23  C.  2.  c.  25.  oftght  to  be  negativdj/  set 
"  out  in  convictions :"  And  the  only  question  there  was,  iVide  8  Dl- 
whether  it  was  necessary  to  add — "nor  lord  of  the  manor."  807.] 
Eiceptio  probat  regulam  :  nor  was  the  genera/  rule  at  all 
doubted  or  disputed.  In  that  case. 

In  indictments  jupon  8,  9  fV>  3.  c.  2(>.  for  having  a  r     ^ka     T| 
coining-press,  every  thing  which  shews  that  the  defend-  ^  J 

ant  had  no  authority,  must  be  negatively  set  out.  And 
80  it  was  done,  in  the  indictment  of  Bell,  which  was  lately 
argued  before  all  the  judges. 

I  take  the  point  to  be  settled  by  the  constafit  tenor 
of  a// the  authorities ;  and  I  think,  upon  very  good  reason, 
(if  there  wad  need  to  enter  into  the  reason  at  large,  after 
it  has  b^exk  fully  settled  already. ) 

Therefore  I  am  of  opinion  that  the  conviction  ought  to 
be  quashed. 
Mr.  Just.  Denison  concurred  with  Lord  Mansjield. 
He  said  it  was  a  clear  case ;  and  that  it  was  fully  set-  F*,„t  excep. 
tied  and  established,  **  that  in  tht^e  convictions,  the  want  tloo. 
*'  of  the  particular  qualifications  mentioned  in  the  net  of 
"  22  4r  23  C.  2.  ought  to  be  negatively  set  out :"    if  not, 
the  justices  have  no  jurisdiction  to  convict  the  defendant 
as  an  offenden  And  the  evidence  and  adjudication  ought, 
both  of  them,  to  be,  "  that  he  has  not  these  qualifications,  [i  Dum.  ii7.] 
^'  which  are  specified  in  that  act ;  nor  any  of  them.** 
Indeed  you  are  not  obliged  to  ^o further  than  the  words 
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17^7.      of  M/<  act  of  parliament  of  22*  23  C.  2.  and  that  was  the 

jjg^*      caseofjRexv.  Pickles.     But  however,  in  that  case, the 

^  present  point  was  established,  and  taken  to  be   indispu- 

jARV'is     table. 

It  is  said,  that "  it  is  sufficient  to  lay  the  offence  in  the 
*•  woRDHofthe  act  of  parUament,^\a) 

But  that  is  not  always  sufficient :  it  may  be  necessary 
to  ^o  further.    P.  28  G.  2.  JS.  IL  Rex  v.  Chapman^   about 
[S.  C.Sayer'«   robbing  an  orchard,  was  a  case  where  the  mere  pursuing 
Rep.  803.]      |.j^g  words  of  the  statute  was  wo^  sufficient. 

But  this  point  now  before  us  is  a  settled  case  :  and 
therefore  there  is  no  need  to  enter  into  arguments^howt  it. 
The  conviction  ought  to  be  quashed. 
Mr.  Just.  Foster  concurred. 
T     \55     1      ^^  negative  acts  of  parliament,  the  point  is  fully  set- 
iccond  exccp-  ^'^^  ^"^  established,  "  that  the  particular  qualificutionH 
tioB.  "  mentioned  in  the  purview  of  them,  must  he  negatively 

'•  specified  in  convictions  made  upon  them." 
By  the  court  unanimously. 

Conviction  quashed. 


Tuctday,  1st         Royal-Exchange  Assuuance  Company  versus 
Feb.  1757.  Vaughax. 


Rojal  Ex 
chang^e  Ai 
ance  Cu«ii 


-     ^**       nnmS  case  was  just  mentioned   to  the  court  on  18th 
anwllii""^"  November  1755;  and  again,   on  3d  Februan/ 11  b6: 

panj  assess-     but  was  first  argued  on  Tth  May  175(j:  and  now,  lastly, 
able  to  the      on  this  day. 

had  tax.  It  was  an  action  of  trespass,  brought  by  the  company : 

and  the  question  (upon  a  special  verdict)  was,  '*  whether 


fa)  It  doth  not  seem  to  be  always  suflicient  to  pursue 
the  very  words  of  the  statute,  unless  by  so  doing  you 
fully,  directly,  and  expressly  alledge  the  iact,  in  the  doing 
or  not  doing  whereof,  the  olFenre  consists,  without  any 
the  least  uncertainty  or  ambiguity.  2  Hawk.  P.  C.  249. 
JSec.  3. 

A  conviction  for  deer-stealing,  by  a  justice  of  peace,  was 
removed  by  certiorari,  and  exceptions  argued  and  over- 
ruled ;  and  Holt,  pronouncing  the  opinion  of  the  court, 
said  that*' in  these  convictions  by  justices  of  the  peace 
•*  in  a  summary  way,  where  the  ancient  course  of  pro- 
•*  ceeding  by  indictment^  and  trial  by  jury  is  dispensed 
"  with,  thecouit  may  more  easily  dispense  with  forms  ; 
**  and  it  is  sufilcient  for  the  justices  in  the  description  of 
"  the  offence  to  pursue  the  words  of  the  statute/*  lies  \\ 
Chandlery  1  Ld,  Raym.  581. 
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^'  this  compaDy  are  at  all,  or  how  far  they  are  liable  to  be       1757. 

"    ASSESSED /oMf  LAND  r^jr.'*  EXCHANGE 

The  special  verdict  was  very  long.     In  it  wdre  found,  AaanoA^ini? 
at  lar^e,  the «ra/ii/£  of  0  G.  1.  c.  18.  which  gave  rise  and  company 
estabhshment  to  this  company;  and  the  several  c/utrters         y'  ' 
from  the  crown  which  increased  its  fund,  and  enlarged  yj^xjghan. 
its  powers  beyond  what  they  were  originally  intended 
(or  at  least  explicitly  established)  by  that  act  of  parlia- 
ment; the  original  foundation  of  it   being  only  for  in* 
surance  of  ships  *  with  a  smaller  fund  :  but  the  subse*  r#  Androodi 

Juent  charters  extended  their  powers,  to  insurances  ofattn,^ 
oiMes  and  goods  from  fire,  and- upon /ires ;  and  also  in- goiiiff'toieA* 
creased  their  fund.  wm*  lending 

In  the  above-mentioned  act  of  parliament,  (i)  the  origin  on  bottomry,] 
nal fund  was  expressly  ext:mptedfYombe'wg  taxed. 

Several  facts  were  also  round  :  particularly,  the  man- 
ner in  which  this  company  have  carried  on  their  business 
under  ail  these  powers  Jointii/,  and  not  under  each  se- 
parately. 

The  present  assessment  is  for  their  whole  stock,  and  in 
their  corporate  capacity. 

They  never  had  been  taxed  at  all,  till  now.  And  they 
were  now  taxed,  in  their  corporate  capicity,  under  the 
land-tax  act  of  27  6?.  2.  c.  4  :  (of  which,  see  pages  48,  64 
*75.){c) 

By  the  act  of  6  G.  1.  c.  18.  their  capital  was  1,500,000/; 
and  they  were  thereby  exempted  from  all  parliamentary 
taxes.  Thiswasonly  a  power  to  insure  ships  and  goods 
atiea. 

A  few  years  after,  the  very  same  persons  obtained  a  f    156    J 
charter  to  extend  their  power  10  insure  bouses  and  goods 
at/fln^,  and  upon  lives;  and  also  to  extend  their  capital 
^fiOOL  farther  than  the  former  sun). 
Upon  the  first  argument — 

The  court  seemed,  all  of  them,  to  see  this  matter 
pretty  much  in  the  same  light:  and  they  all  made  two 
questions ;  into  which,  they  divided  the  whole  of  this 
case ;  viz. 

Ist,  Whether  the  original  capital  that  was  raised  under 
fteact  of  parliament  of  6  G.  I.  c.  18.  (§  2.)  and  was  now 


[a)  Qu,  if  that  does  not  afford  an  argument  that  they 
^ere  not  liable  to  the  land  tax  ? 

(A)  Sec.  10  ;  by  which  the  stock  of  the  corporation  to 
^  established  pursuant  to  this  act,  and  the  shares  of  the 
Jiiembers  in  the  same,  are  exempted  from  all  taxes,  rates, 
*nd  impositions  whatsoever  by  act  of  parliament  or  other- 
wise. 

(<^)  Vide  sections  3^  21^  and  54. 
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1767.       h^come  part  of  the  fund  of  the  present  charter  {a) 

EiccifANGE  ^o'Jw^^'O"*  ^vas  exempted   from   parliarhintary    taxes, 

A9%eRANCL  ^^  '^'ir^tie    of  the  exempting  clause  contained  tn6G.  1. 

coitfpANY  ^•^'^•(S  ^^'^  which  act  of  parliament  related  only  to  the 

y  ongi//tf/ company  for  insurance  of  ships;  but  did  not  ex- 

VAU<?HAN    *^"^  ^^  the  joresf/i^  corporation   established  by  charter; 

'  which  charter  has  extended  , their  power  and   enlarged 

their  capital. 

2dly,  Whether  this  original  capital  was  the  piersonal 
estate  of  the  company;  Md  liable  to  be  iaited  as  the 
company's  personal  estate,  in  their  corporate  capacity: 
or  whether  the  tax  ought  to  have  been  laid  updn  each 
individual  member  of  the  company,  for  hh  reactive  share, 
in  his  own  proper  rcard. 

As  to  the  first  question — the  court  were  unanimous  and 
clear,  that  the  exemption  under  the  act  of  parliament 
of6G.  1.  waB  confined  to  the  original  {and  and  company 
established  by  that  act ;  and  could  not  be  extended  to 
the  present  corporation,  which  was  founded  upon  a  sub- 
sequent charter  of  the  crown,  which  neither  did  nor  could 
give  any  such  exemption. 

And  they  thought  that  this  original  capital  having  been 
part  of  the  5^fl/i//e-company'5  fund,  and  only  continued 
by  the  cAorfer-corporation,  made  no  difference  in  the  dase, 
[20  Vin.  159.       As  to  the  2d  question,  they  thought  it  a  point  of  im- 
pl.  7,]  portance   and    extensive    consequence,    and    therefore 

desired  a  further  argument:  though  they  seemed  in* 
clined  to  think  that  it  was  properly  taxed,  as  part  of 
the compani/*s  personal  estate,  in  their  coupokate  capa- 
city, by  virtue  of  the  clauses  injTo.  48  ^b4  of  27  G.  2.c,  4. 
It  therefore  stood  over,  for  an 

Ultehius  Concilium. 
[5  Bur. 2637]      Upon   which  further  argument,  Lord   Mansjield  ^^ 
so  extremely  clear,  that  he  said  he  had  been  endeavour- 
ing (to  the  utmost  of  his  power)  to  raise  i,  doubt;  but 
could  not. 


[a)  As  the  subsequent  charter  departed  from  theorigiual 
institution,  by  extending  the  powers  of  the  corporation  to 
insurances  from  fire,  and  onjlives  as  mentioned  by  Burrotcs 
(which  charters  Mr,  Ser\.  Hill  said  he  had  not  seen  ;j  and 
the  exemption  was  iiot**con(iried  by  the  above-mentioned 
10th  Sec.  to  the  coivoration  to  be  established  pursuant  to  the 
act,  and  to  the  stock  to  he  raised  for  the  purposes  in  the 
acts ;  and  by  the  latter  charters  the  corporation  was  not 
pursuant  to  the  statute,  nor  the  stock  for  the  same  pur- 
poses as  before,  the  exemptions  ought  to  cease ;  and  the 
sections  of  the  lapd  tax  act  as  above,  seem  to  have  been 
particularly  introduced  with  a  view  hereto. 
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In  4, 5  W.  Ifi  M.  the  districte  and  divisions,  were  allot-      1757. 
ted.    So  that  the  question   here   is  only  between  the  ^3.^^^^^^^^, 
DIVISIONS :  not  between  the  cittfy  and  the  company,  assurance 

And  this  special  verdict  was  only  meant,  (as  it  is  plain   company 
by  the  finding,)  to  try  the^r<r  point.     Nothing  is  found         ^. 
about  shares  of  proprietors :    nor  was  this  second  point  vaughan. 
tbea  thought  of. 

It  is  plain  they  are  to  be  rated  as  a  corporate  body, 
byyb.  76.  And  to  rate  the  individuals^  would  be  almost 
impauible.  The  argument  would  prove  too  much :  uz. 
that  no  corporation  could  be  taxed. 

The  Hudson's  Bai/  Company  are  said  to  be  rated  for 
their  stock :  and  there  is  a  particular  direction  given,  where 
the  Bank  of  England  are  to  be  rated. 
Mr.  Just.  Demson  concurred. 

The  or/giW  capital  raised  under  6  G.  I.e.  18.  was  in- 
tended for  another  purpose.    The  question   was  certainly 
made  upon  the^r;^  point :  and  this  second  point  was  not, 
I  dare  say,  at  that  time,  thought  of.     And  here  is  nothing 
stated,  to  bring  this  second  point  within  the  clause  in 
fo,  75  4r76  of  the  act  of  27  G.  2..c.  4.    Therefore  we  can- 
not take  this  to  be  any  more  than  the    common  case. 
They  are  taxed  as  a  corporate  body,  within  the  clause  in 
fos  48. :  and  I  do  not  see  how  they  conld  have  been  taxed 
otherwise. 
Therefore  judgment  ought  to  be  for  the  defendant. 
Mr*  Just,  Foster  was  of  the  same  opinion. 
The  first  point,  be  observed,  was  determined  before  the 
present  argument,  and  rightly.    I'he  company  had  im- 
posed both  upon  the  crown,  and  upon  the  adventurers, 
by  blending  their  different  stocks  together. 

As  to  this  second  point,  it  cannot  bear   a  question 
'*  whether  they  should  be  taxed  in  their  corporate  capa- 
^  city,  or  as  individuals.**    It  was  intended,  and  it  is  the 
natural  and  .proper  way,  to  tax  the  corporation,  in  their 
GOiLFORATE  capacity.    And  this  is  what  the  act  mani- 
festly inoaot:  the  tax  is  to  be  paid. out  of  the  stock;  and 
this , wilt,  pccasiQa  ;a  proportionable  deduction  out  of  the 
dividends. 
B]^7u^,coQRT  unaainiously,  (except  iiiat  Lord  Com- 
m^ioner   IVilmU  was,  at  the  tilne  of  thC'Second 
argttmenty  absent  in  ChanceFy^)  . 

JoDOtf  EKT.for  the*  Dbfekdant* 
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"^^     4   PROHIBITION  had  been  prayed  by  the  college,  to  be 
,j*j,Q^    -^    directed  to  the  Bishop  of  JB/y,  to  prohibit  him  from 


\757i,      Master  and  Senior  Fello^ts  of  John*8  College^ 
ST.  John's  Cambridge,  versi/^  Todington,  Clerk. 

COLLEGE 

TON^  proceeding  upon  a  monition  issued  by  him  against  them, 
upon  Mr.  Todwgton's  application  and  appeal  to  him,  as 
p'l^'n^V  ^^  VISITOR  of  the  college :  and  the  college  had  thereupon  ob- 
Fcb.  1767.  tained  a  rule  to  shew  cause  why  a  prohibition  should  not 
Viiitor  of  an  g^^^  Which  rule  to  shew  cause  was  madeupon  a  suggestion 
leee^  T^isitor  "  ^^^^  the  bishop  was  not  visitor  of  the  college,  as  to 
alio  of  en-  **  e/fcA/ons  into  fellowships  and  other  offices;?  and  also, 
mftedfoun-  «*  that  admitting  him  to  be  so,  yet  the  present  matter 
datioM,  oaleia  u  (which  related  to  a  SouTHWELL-fellowship)  was  not 
toTIf  ap-^"*'  "  wrtAi «  Ms  jurisdiction ;"  for,  the  suggestion  set  forth  a 
pointe/  deed  of  covenants  (all  on  the  part  of  the  college,)  relating 

[S.  C.  1  Bl.  71.  to  a  foundation  of  two  fellowships  and  two  scholarships 
81.  s  Vcz.  78.-  i)y  Dr.  Keton:  in  which  deed  and  covenants,  a  power  is 
2*D*'*^3io     ^^c^^  ^o  Dr., iCe^ow,  to  make  statutes  (to  which  his 
SIS.  4  burn.'  fellows  and  scholars  were  to  be  sworn,)  so  as  they  should 
9S8.  9  Vet.      be  conformable  to  the  statutes  of  the  foundress  of  the  col- 
Jun.  617.]      lege.    And  there  is  also  a  penalty  and  forfeiture  given 
to  Dr.  Keton  and  his  trustees,  and  also  to  the  church  of 
SouthvDtll:  and  a  clause  of  distress,  for  the   said  for- 
feiture or  penalty,  upon  two  of  the  college  manors,  in  case 
the  college  should  break  the  covenants.     The  suggestion 
adds"  that  Dr.  Keton,  in  fact,  never  gave  any  statutes, 
"  or  made  any  declaration,  in  relation  to  these  fetlow-r 
•*  ships." 

The  gravamen  complained  of,  is  a  citation  from  the 
Bishop  of  Ell/  to  the  master  and  senior  fellows,  upon  the 
complaint  ot  the  said  Tho.  Todington^  clerk,  on  his  being 
refused  an  election  into  one  of  these  two  Sot/Mire//-feilow* 
ships;  shewing,  "that  he  crfl*  within  the  description  of 
"  the  endowment;  whereas  they  had  chosen  one  fFf7/iam 
'*  Craven,  who  (as  Mr.  Todington  alledged)  was  not  so ; 
and  that  the  bishop  had  also  cited  the  said  William 
Craven,  as  well  as  the  said  master  and  senior  fellows, 
to  appear  before  him  at  E/w-house,  ^c." 
In  order  to  have  a  clear  and  full  conception  of  this  case, 
it  may  be  necessary  to  specify  this  suggestion  at  large; 
and  also  to  premise  some  other  particulars  which  are  re- 
quisite to  be  known:  which  are,  1st  The  (/eed  between 
the  executors  of  Margaret  Countess  of  Richmond  (the 
loundress)  and  Bishop  Fisher,  confirmed  by  the  prior  and 
convent  of  £/y,-  2dly.  Some  extracts  from  Bishop  JFysAer^* 
statutes;  and  3dly.  Some  extracts  from  those  statutes 
which  Queen  Elizabeth  afterwards  gave  to  this  college, 
and  under  which  the  college  have  ever  since  acted. 


tlilary  Term,  30  Geo.  2.  159 


Hilary  term  in  the  29th  year  of  the  reign  of  King  George 

the  Second. 


The  SUGGESTION,  (at  large—)  I7-57 . 

ST.  JOHN*& 
COLLEGC 
V. 

r    I    d  tn    *t   ®^  *^  remembered  that  on  the  eleventh     TOoiXG-i 

'^^'    *  '    day    o(  February  in   this    same  term,        ton. 

come  into  court  here  John  Newcome  doctor  in  divinity  [5MSS,  373.] 
master  of  the  college  of  St.  John  the  Evangelist  in  the 
university  of  Cambridge,  and  the  senior  fellows  of  the  said 
college;  and  give  the  court  here  to  understand  and  be 
informed,  that  whereas  all  pleas  of  and  concerning  any 
lands  and  tenements,  and  of  and  concerning  any  estate  or 
interest  of  freehold,  and  also  of  and  concerning  the  con- 
struction and  operation  of  deeds  and  writings  under  seal, 
and  of  debts  arising  thereby,  and  the  cognizance  of 
the  same  pleas,  to  the  lord  the  king  and  his  royal  crown 
especially  appertain  and  belong,  and  at  the  common  law. 
in  the  courts  of  record  of  our  lord  the  king,  and  not 
in  the  ecclesiastical  court,  nor  by  any  ecclesiastical 
judge,  ought  to  be  tried,  discusst^l  and  determined,  and 
always  hitherto  have  been  so  accustonied  to  be  tried, 
discussed  and  determined ;  and  whereas  the  Bishop  of 
Ebf  for  the  time  being  is  7iot  visitor  of  the  said  college, 
115/0  ekclions  irito/ellou'skips  or  other  offices  in  the  said  col- 
lege, nor  hath  any  visitatorial  power  or  .jurisdiction  what- 
soever over  the  master  and  fellows  of  the  said  college, 
orany  of  them  in  that  respect;  and  whereas  by  an  in- 
denture tripartite  made  the  twenty-seventh  day  of  October^ 
in  the  twenty-second  year  of  the  reign  of  our  sovereign 
lord  King  Henry  the  eighth,  between  Sir  Anthony  Fitz* 
herbert^  knight,  then  one  of  the  king's  justices  of  his 
Common  Pleas  and  John  Keton  doctor  of  divinity  and 
canon  of  the  cathednl  church  of  Salisbury  upon  the  one 
part,  the  chapiter  of  iSo^/Z/ftt'*//  within  tlie  county  of  NoN 
iiugham  upon  the  second  part,  and  the  then  m'ster,  fel- 
lows, and  scholars  of  the  college  of  Saint  John  the  livan- 
gelist,  in  the  university  of  Cambridge  upon  the  third  part, 
it  was  covenanted,  condescended,  and  agreed  between  the 
said  parties  for  them  their  heirs  and  their  successors  for 
ever  iu  the  form  following  that  is  to  wit,  First,  the  same 
master,  fellows,  and  scholars  of  the  college  of  Saint  John 
aforesaid  bad  granted,  for  them  and  their  succcsors  for 
ever,  unto  the  aforesaid  Dr.  Keton,  that  Ac  for  himself,  at 
the  nomination  and  appointment  as  thereafter  expressed, 
should  h^yetuvfeliotcstind  two  disciples  founded  andsus- 
tamed  at  the  costs  only  of  the  said  masters,  fellows  and 
scholars  within  the  college  of  Saint  v/oAw  aforesaid,  there /a 
continue  Jar  ever  of  his  foundation,  over  and  above  other 
fellows,  scholars  or  disciples  then  founded  or  thereafter  to  r  tgQ  i 
be  founded  by  the  foundress  of  the  said  college  or  any  other  ^ 
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person  or  persons  that  then  had  given  or  thereafter  sbouI<I 
give  lands  or  goods  to  such  purpose  and  intent;  and  the 
said  master,  fellows  and  scholars  of  the  said  college  there-» 
by  covenanted  and  granted  unto  the  said  Sir  Anthony 
ritzherberty  Doctor  Keton  and  to  the  said  chapiter^  and  to 
their  heirs  and  successors,  that  the  said  fellows  and 
scholars  or  disciples  of  the  foundation  of  the  said  Doctor 
Keton  should  have  and  enjoy  all  manner  of  profits,  a» 
well  meat,  drink,  and  wage,  as  all  other  commodities,ea8e- 
meiits,  and  liberties,  like  and  in  as  large  manner  as  other 
follows  and  scholars  of  the  same  college  by  the  foun-' 
dress*  foundation  of  the  same  college  then  had  or  in 
time  then  coming  should  have  in  any  manner  ofwis^/at 
the  proper  costs  and  charges  of  the  same  master,  fellowd 
and  scholars  of  the  college  of  Saint  John  the  evangelist 
aforesaid  and  of  their  successors  for  ever;  and  the  same 
master,  fellows  and  scholars  by  the  said  indenture  cove-« 
nanted  and  agree  unto  the  said  Sir  Anthony  Fitzherberi, 
jDoctor  Keton  and  chapiter  of  Southwell  and  to  their  heirs 
and  successors,  that  the  same  two  fellows  of  the  founda-* 
tion  of  the  said  Doctor  Keton  should  h>ive,  receive  and 
perceive  of  the  said  master,  fellows  and  scholars  and  their 
successors  every  year  twenty-six  shillings  and  eight  pence 
sterling  over  and  above  the  wage  limited  to  other  fellows 
of.  the  foundress'  foundation,  that  is  to  say,  to  either  of 
them  eight  shillings  and  four  pence  sterling,  at  the  feasts 
of- Easter  and  Saint  Michael  yearly,  by  even  portions: 
furthermore,  the  said  master,  fellows,  and  scholars  of 
Saint  John  aforesaid  thereby  covenanted  and  granted  for 
them  and  their  successors  unto  the  said  Sir  Anthony 
Fitzherbert  and  Doctor  Keton  or  the  longer  liver  Of  them, 
thkt  they  from  thenceforth  should  have  the  nomination 
and  election  of  the  said  fellows  and  scholars  or  disciples 
during  their  lives  naturally,  and  .after  the  decease  of 
the  said  Sir  Anthony  Fitzherbert^  and  Doctor  Keton, 
then  the  said  fellows  and  scholars  or  disciples  should 
be  at  the  nomination  and  election  of  the  said  master,  fel* 
lows  and  scholars  of  the  college  of  Saint  John  aforesaid, 
and  of  their  successors  for  ever  after  and  according  to  such 
ordinance  and  writing  as  the  said  Doctor  Kztos  should 
thereof  make  and  declare  by  his  last  will  or  otherwise  :  bro^ 
viDED  ALWAY  that  the  said  fellows  and  scholars  or  dis-  ' 
ciples  should  be  elect  and  chosen  of  those  persons  that  be 
or  had  been  querisiers  of  the  chapiter  of  Southwell  aforesaid, 
if  any  such  able  person  in  nianners  and  learning  eould  be 
found  tit  Southwell  beforesaid;  and  in  default  of  such  per^ 
sons  thcrCy  then  of  such  persons  as  had  been  choristers  of 
the  said  chapiter  of  Southwell,  which  persons*  should  be  ' 
then  inhabitant  or  abiding  in  the  said  university  of  Cam* 
bridge ;^ud  if  kone  >8ucu  should  be'#9UQd<abte  in 'the  - 
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university  aforesaid,  then  the  same  fellows  and  scholars  or       1757. 
disciples  to  be  elected  and  chosen  oi' such  persons  that  st.  john*8 
should  be  most  singular  in  manners  and  le^mingy  of  what    college 
country  soever  they  should  be,  that  should  be  then  abiding  y, 

in  the  same  university.     Furthermore  the  same  master,    toding« 
fello\ivs  and  scholars  covenanted  and  granted  by  the  said        ton. 
indenture  unto  the  abovenamed  Sir  Atitbony  Fitzherbert  r     jg|     T 
and  Doctor  Ktlon  and  to  the  said  chapiter  their  heirs  and  ^  ^ 

successors,  that  when  the  said  two  fellows  and  two  scho- 
lars or  disciples  of  the  foundation  of  the  said  Docto^  Kc' 
ton  or  any  of  them  should  chance  to  die  or  otherwise  depart 
from  the  said  college  and  leaved  or  leased   his  or  their 
title  or  profits  of  the  dame,  that  then  immediately  after 
that  leasing,  leaving,  departing,  or  ceasing,  at  the  then 
next  time  of  election  of  fellows  or  disciples  of  the  said  col- 
lie limited  by  the  statutes  of  the  college  of  Saint  John 
aroresaid,  other  fellow  or  fellows,  disciple  or  disciples,  as 
the  case  should  require,  should  be  elected ^named  and  chosen 
bv  tfae  said  master,  fellows  and  scholars  according  to 
thou  then  present  covenants  and  agreements,  according  to 
tmch  ordinances  or  will^s  the  same  Doctor  ICefon  should 
thatofmake  and  declare.     And  also  it  was  covenanted  and 
agreed  by  the  said  indenture,  that  the  said  master,  fellows 
and  scholars  of  Saint  John  aforesaid,  and  also  the  fellows 
and  scholars  of  the  foundation  of  the  said  Doctor  Keton^ 
at  the  time  of  their  admission  should  be  sworn  to  observe 
and  keep    the  statutes   and  ordinances  that  then  were 
m^de  or  thereafter  shou\d  be  ordained  and  made  by  the 
laid  Doctor  Keton  for  the  foundation  of  the  said  fellows 
and  scholars;  50  that  the  said  statutes  should  be  conform^ 
able  with  the  statutes  of  thefoundress  of  the  said  college. 
For  the  which  all  and  singular  the  premises  well  and  tru- 
ly to  be  observed  and  kept  by  the  said  master,  fellows 
and  scholars  and  their  successors  in  manner  and  form  as 
is  aforesaid,  that  is  to  say,  as  well  for  the  elections  and  ad* 
mmhmqf  the  said  fellows  Hxid  scholars  and  for  their  find- 
iQr»a6  for  wages  yearly  to  be  paid  to  the  same,  with  aP 
otberlibertieSy  commodities  and  profits  likewise  pertaining 
unto  them,  a$ for  all  other  covenants  and  agreements  with 
ait  and  singular  the  premises  according  to  the  ordinances 
above  rehearse<l,  the  said  Doctor  Keton  had  contented  given 
and  pQtd  to  the  said  master,  fellows  and  scholars,  in  mo- 
ney, plate,  and  other  jewels,  the  value  of  four  hundred 
pounds  sterling.    Further  it  was  covenanted  and  agreed 
oy  the  said  indenture,  between  the  said  parties,  for  them 
and  their  successors,  that  if  the  said  master,  fellows  and 
acbolars  and  their  successors  did  fail  in  taking,  admitting 
or  fwehing  of  the  said  fellows  and  scholars  in  any  time  of 
electioD  next  after  the  avoidance,  and*  not  chosen  or  *  ^^■^"?* 
admitted  into  the  said  college  according  to  the  ordinances  jl^aoMni"** 
andagraetnents  above  rehearsed,  or  had  not  norenjoyed  not  take  of  lome 
Vox,.  1.  M  wocdi. 
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tbeir  full  commodities  and  profits  as  is  afdrefaid,  their  the 
aforesaid  master,  fellows  and  scholars  and  their8ucces8or» 
should  FORFEIT  Qs  Well  to  the  said  Sir  Anthony  Fitthet'- 
Ser^and  Doctor  JCe^oa  at  to  the  chapiter  of  Southwell^  and  to 
their  heirs  and  successors,  in  thenameof  apENALTYor  pain 
for  even/ default  made  or  no  due  election  of  the  saidfellowsBnd 

C^  ^  scholars  or  any  of  them,  twenty  shillings  for  etery 
^^'  J  month  that  it  should  happen  the  said  fellows  and  scho* 
lars  not  to  be  chosen  nor  admitted  into  the  said  coU^e 
as  is  aforesaid,  or  restrained  of  any  profits,  commodities  or 
easements  as  is  aforesaid ;  and  that  then  it  should  be  law* 
ful  as  well  to  the  said  Sir  Anthony  Fitzherbert  and  Doctor 
Keton  on  their  party,  as  to  the  chapiter  of  Southwell,  and  to 
their  heirs  and  successors  for  their  party,  into  the  manors 
of  Mar/lete  and  Millington  \n  the  county  ci  York^  and  into 
themanor  of  Little  Markham  in  the  coun£y  of  'Nottingham^ 
fo  enter,  andDiSTRAivfortbe$ame  twenty  shillings, and  the 
arrearsof  the  same  for  every  time  or  times  of  forfeiture,  and 
the  distress  to  withhold  until  the  said  twenty  shillings  with 
the  arrearages  of  the  same  should  be  to  them  well  and 
truly  satisfied,  contented,  and  paid.  Also  the  said  mas* 
ter,  fellows  and  scholars  by  the  said  indenture  covenanted 
and  granted  unto  the  said  ^ir  Anthony  Fitzherbert  and  Doc- 
tor Keton,  that  they  the  said  master,  fellows  and  scholars 
and  the  luccessors,  at  every  time  and  times  during  the 
life  natural  of  the  said  Sir  Anthony  Fitzherbert  and  Doctor 
Keton,  should  give  notice  and  knowledge  to  the  said  Sir 
Anthony  Fitzherbert  and  Doctor  Keton  or  to  the  longer 
liver  of  them,  within  six  days,  when  and  as  oftea  as  it 
should  fortune  any  of  the  said  fellowships  or  disciple- 
ships  to  be  void  or  vacant;  so  that  the  said  Sit  Anthony 
Fitzherbert  and  Doctor  Keton  or  the  longer  liver  of  them 
might  nominate  and  appoint  other  fellow  or  fellows  dis- 
ciple or  disciples  apt  and  able  to  have,  receive  and  take 
the  said  fellowships  or  discipleships  so  then  being  void. 
And  whereas  the  said  Doctor  Keton  did  sot  at  any  limtp^ 
by  his  last  uill  or  otherwise,  make  or  declake  any  statute 
or  ordinance,  other  than  what  was  contained  in  said  above 
recited  indenture,  of  or  concerning  the  saidfellowships  cal- 
led Houthtcell  fellowships,  or  of  or  concerning  either  of 
them ;  nevertheless  the  Right  Reverend  Matthias  by  divine 
permission  Lord  Bishop  of  Ely,  well  knowing  the  premi* 
ses^  but  contriving  and  intendmg'  to  aggrieve  and  oppress 
the  said  master  and  Sh^vioR  fellows  of  thecol  lege  aforesaid, 
against  the  due  course  of  the  law  of  this  realm,  and  to 
disinherit  our  lord  the  king  and  his  crown,  and  to  dravT* 
the  cognizance  of  a  plea  which  belongs  to  his  majesty's 
temporal  courts  and  ought  there  to  be  tried,  discussed  and 
determined,  to  another  trial  before  the  said  lord  bishx^p 
hath  lately  drawn  into  a  plea  tbe  said  master  and  senior 
felloiVs  of  the  college  s^oreisaid,  before  the  said  lord 
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bishop,   by   a  certain  inhibition,  citation  and  monition       1757. 

bearing  date  the  twenty-ninth  day  of  January  in  the  year  st.  john*8 

of  our  lord  one  thousand  Beven  hundred  and  fifty-six,  re-  .  college 

citing  that "  whereas  on  tlie  part  and  behalf  of  the  Reve-         y. 

"  rend  Thomas  Tbe/tV^g^o/i, clerk,of  the  samecollege,bachc-     tobing- 

"  lor  of  arls,  it  had  been  (with   grievous  complaint)  al-        ton. 

"  ledged .  and  shewn  to  the  said   lord  bishop,  that  the 

"  Reverend  John  Newcome^  doctor  in  divinity,  master 

**  of  the  said  college,  and  the  senior  fellows  of  the  same  L     ^^^    J 

*'  Hiijustii/  and  unduiu  proceeding  in  the  election  of  fellows  of 

"  the  said  college,  did  on  or  about  the  seventeenth  day  of 

''  March  last  cftoose  and  elect  the  Reverend  William  Craven^ 

"  bachelor  of  arts,  into  a  fellowship  in  the  said  college 

**  commonly  called  a   Southwell  fellowship,  founded  by 

"  the  Reverend  John  Keton,  doctor  in  divinity,  vacant  by 

'*  the  resignation  of  the  Reverend  Theophilus  LindseyhsL- 

**  cbelor  of  arts  late  one  of  the  Southwell  fellows  of  the 

**  said  college  as  aforesaid,  and  did  refuse  ^o  elect  and 

"  admit,  at  least  did  not  admit  andelect  the  said  Thomas 

^  Todington   into  the  said  vacant  Southwell  fellowship, 

**  notwithstanding  the  said   Thomas  Todington  who  was 

"  an  inhabitant  abiding  within  the  said  college  and  had 

"  been  chorister  of  the  church  of  Southwell  in  the  county  of 

**  ^Wi?t^Aam  several  years  OFFERED  Ai7n5c//*a  candidate 

'*  and  PRAYED  to  be  elected  and  admitted  into  the  said  f el- 

"  hwship,  and  no  other  chorister  of  the  said  church  of 

"  Southwell  offered   himself  a  candidate  for  the  said  va- 

**  cant  fellowship ;  and  that  he  the  said  Thomas  Toding- 

"  ton,  apprehending  himself  to  be  greatly  injured  and 

**  aggrieved  by  the  pretended  election  aforesaid  and  other 

"  pretended  proceedings  of  the  said  master  and  senior  feU 

"  A)a;5,  as  well  by  virtue  of  their  pretended  office  as  at 

*'  the  unjust  instigation,  solicitation,  procurement,  and 

"  petition    of  the    said    William     Craven,    and  justly 

"  fearing  that   he  might   be   further  injured    and  ag- 

"  grieved  thereby,  had  from  the  same  andevery  of  them, 

**  aud  KhP  EC  I  ALLY  from  the  said  pretended  choice  and  dec- 

"  tiou  of  the  person  of  the  said  ffilliam  Craven  into  the 

"  aforementioned  vacant  fellowship  in  the  -said  college,  so 

"  made  or  pretended  to  be  made  by  the  said  master  and 

"  senior  fellows,  notwithstanding  the  said  Thomas  Toding- 

'*  ton  offered  himself  a  candidate  and  prayed  to  beelect- 

"  ed  and  admitted  into  the  said  vacant  fellowship,  and  no 

**  other  chorister  ef  Southwell  offered  himself  a  candidate 

"  for  the  same;  and  from  their  refusing  to  elect  and  admit 

"  at  least  not  electing  and  admitting  the  said  Thomas  Toding' 

**  ton  into  the  said  vacant  fellowship ;  and  from  all  and 

"  every  thing  that  did  or  might  follow  therefrom :  and 

*'  from  all  and  singular  other  grievances,  nullities,  ini- 

"  quities,  and  errors  in  proceeding;  and  from  all  other 
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1757-     "  *^*^^  facte,  and  things  illegally  done,  that  might  be  cdl^ 

§T«  jouii*8  **  lected  from  tl^e  pretended  proceedings  of  the  said  ma^ 

COLLEOE  *^  terand  senior  fellows  in  the  said  pretended  election  t 

y^         **  to  the  said  lord  bishop^  visitor  of  the  sa  id  collbqe, 

9<n>ivG«    *^  lightly  and  duty  appcalcd,  and  of  and  concerning  the 

xon.      **  nullity  and  iniquity  of  all  and  singular  the  premises 

^  aforesaid  bad  ec^aliy  and  alike  principally  alledged  and 

**  complained  ;"  and  also  reciting  that'*  whereas  the  said 

**  lord  bistiop,  rightly  and  duly  proceeding,  had  at  the 

**  petition  of  the  proctor  of  tlie  said  Tkoma»  Todinpon 

**  nUitm  thereunder  written^  the  safd  lord  Kisbop  did  there- 
r  i6^  T**  fore  thereby  authorize,  impower  and  strictly  injoin 
^  ,    "  and  command  all  and  singular  clerks  and  literate  per- 

**  sons  whomsoever  and  wheresoeTer,  jointly  and  sever- 
**  ally,  that  they  should  inhibii  or  cause  to  be  in/iMted, 
**  personaily,  if  they  conveniently  could  so  do  otherwise, 
*^  by  publicly  affixii^  the  said  monition  for  some  thne 
<*  oo  the  outward  door  of  the  chapel  belonging  to  the 
**  said  college,  and  by  leaving  there  affixed  a  true  com 
**  thereof  the  said  master  ar3l  senior  fellovfe^  and  also  tie 
said  WilHum  Craven,  in  special,  and  all  others  in  gene- 
ral who  by  law  were  reqpiiredto  be  inhibited  in  that 
behalf ;  aK  and  every  of  whom,  the  said  lord  bishop 
also  by  tb^  tenor  of  the  said  monition  dk)  inhibit  and 
ii^otn  that  tbey  nor  any  er  either  of  them  should  inno- 
vate or  attempt  or  cause  or  procure  to  be  done,  inno- 
vated or  attempted  any  thing  to  the  prejudice  of  the 
said  Thomas  TodingtoH  or  bis  said  cause  of  appeal  or 
the  authority  or  jurisdiction  aforesaid  of  the  said  lord 
**  bishop,  penaing  the  said  cause  of  appeal  and  complaint, 
*'  and  so  long  as  the  same  should  remain  undecided 
before  the  said  lord  bishop,  so  that  the  said  Thomas^ 
Todingion  the  appellant  might  have  free  liberty  and 
power  (as  injustice  he  ought)  to  prosecute  that  bis 
said  cause  of  appeal  and  complaint,  under  pain  of  the 
**  law  and  their  contempt ;  and  also  that  they  should 
**  in  like  manner  c IT B  the  said  master  and  senUtrfilloms 
**  and  also  the  said  William  Cravfii,  or  cause  them  to  be 
'*  peremptorily   cited7o  appear    before  the  said  lord 
**  bishop  at  his  mansion    house  commonly  called  Efy 
**  House  situate  in  the  parish  of  Saint  Afuirem  Holbom 
in  the  county  of  Middlesex,  on  Monday  the  ninth  day 
of  February  then  next  ensuing,  between  the  hours  of 
three  and  six  in  the  afternoon  of  the  same  day,  then 
and  thereto  answea  to  the  said  Thomas  Todingion  in 
his  said  business  of  complaint;  and  further  to  do  and 
receive  as  to  law  and  justice  should  appertain,  under 
pain  of  the  law  and  their  contempt:  and   moreover 
thattbcy  abould  tnooiah  or  cause  to  be  monisbed  pe« 
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Temptorily,  in  like  manner,  the  said  master  and  senior      1757* 
feliowsaffd  officen  of  the  said  college  in  special,  and  all  st.  jouic't 
others  in  general,  th-ut  they  some  or  one  of  them  should  couuzoz 
Irammit  or  cause  to  be  Urafitmitted  to  the  said  lord  bishop         y. 
at  the  time  and  place  aforesaid,  all  and  singular  the   TODisrtf- 
^  statutes,  acts,  original  exhibits,  books,  indentures, mini-      tok. 
*'  ments  yioBtraments  and  proceedings  in  or  any  wise  con- 
cerning the  said  pretended  election  or  the  said  cause  of 
appeal  and  complaint,  and  more  especially  the  statutes, 
books  and  indentures  in  the  thereunderwritten  schedule 
mentioned,  under  pain  of  the  law  and  their  contempt; 
and  what  they  should  do  in  the  premises,  they  should 
duly  certify  to  the  said  lord  bishop,  together  with  the 
said  monition,  and  the  said  lord  bishop  hath  annexed 
**  the  following  schedule  to  the  said  monition,  (to  wit) 
"  the  original  statutes   of  the  college  given  by  queen 
*'  Elizabeth  or  an  authentic  copy  thereof  the  indenture  .      -^ 

"  bearing  date  the  twenty-seventh  day  of  October  in  the  L  lt)3  J 
**  tweoty^second  yearof  the  reign  ofKing Henry  theeighth 
**  relating  to  Doctor  Ketones  or  the  Southwell  fellowships 
**  founded  in  the  said  college,  the  book  or  books  wherein 
^  the  election  of  fellows  and  the  proceedings  thereon 
**  are  catered,  the  book  of  battles  or  onttery  book  for  the 
^*  months  oi February  and  March  last;"  as  by  a  copy  of 
the  said  monition,  and  schedule  thereto  annexed;  here 
io  this  court  read,  more  fully  appears.  And  although 
the  said  master  and  senior  fellows  of  the  said  college  have  ^ 

pleaded a$id  al/edgedzll  and  singular  the  matters  aforesaid 
by  tbem  above  suggested  and  aliedged,  before  the  said 
lord  bisbop,  in  their  discharge  of  and  from  the  premises 
aforesaid  ;  and  have  offered  to  prove  the  same  by  undenia- 
ble testipnony  and  proof;  yet  the  said  lord  bishop  hath 
vholly  REFUSED  to  receive  or  admit  the  said  plea,  allegatiom^ 
nd proof,  and  then  by  definitive  sentence  of  the  said  lord 
bishop,  in  the  said  premises,  with  all  his  might  doth  en- 
deavour and  daily  labour  to  condemn ;  in  gfeat  contempt 
of  our  lord  tbe  now  king  and  his  laws,  and  to  the  great 
damage  and  injury  <f  the  said  master  and  senior  fellows  of  the 
lud college:  all  which  said  premises  the  said  master 
aad  senior  fellows  of  the  said  college  are  ready  to  verify 
tod  prove,  as  this  court  here  shall  direct.    Wherefore  the 
Aid  maeUr  and  senior  fellows  of  the  said  college,  imploring 
the  aid  and  munificence  of  this  court  here,  pray  relief 
tod  bis  majesty's  writ  of  trohibit ton  to  be  directed 
to  the  said  lord  bnhop  ici  this  beha:lf,  to  prohibit  him  that 
he  do  mi  ai^  farther  hold  plea  before  him,  touching  the 
piemiaes  aloreaaid  or  any  paft  thereof.    And  it  is  granted 
tatktm,tfc. 
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The  Deed. 

Suppreisio  DomisSancti  Jokannu  in  Cantab, 
This  indenture  made  the  twelfth  day  of  December  iti 
the  second  year  of  the  reign  of  ours  overeign  lord  King 
Henry  the  eighth,  between  the  reverend  father  in  God 
Bichard  Bishop  of  Winchester,  John  Bishop  of  Rovhestir,  Sir 
Charles  Somerset^  knt.  Lord  Herbert^  Sir  Thomas  Lovell 
knighty  Sir  Henry  Marney  kntSir  John  Saint  JoAw,knight, 
Hetiry   Hornby  clerk,  and  Hitgh  A^heton    clerk,  execu- 
tors ojthe  testament  of  life  excellent  Princess  Margaret  late 
Countess  of  Richmond  and  Derby  and  grand-dame  to   our 
said  sovereign  lord  King  Henry  the  eighth,  on  the  one 
party,  and  the  reverend  father  in  God  Jamet  Bishop  of  liltf 
and  ORDINARY  of  the  house  or  priory  of  Saint  John  tn 
Cambridge^  on  the  other  party,  witnesseth,  that  whereas 
our  holy  father  the  pope  by  his  bUlls  under  ledd,  for 
the  increase  of  virtue  learning  and  doctrine  and  preaching 
of  the  word  of  God,  and  to  the  establishing  of  Christ's 
"1  faith,  and  for  divers  considerations  expressed  in  the  said 
-^  bull,  hath  suppressed  extinguished  and  determined  the 
foundation  and  religion  of  the  said  house  and  priory ^  by  the 
royal  assent  of  our  said  sovereign  lord  the  king  that  now 
is,  by  bis  letters  patents  under  his  great  seal,  and  also  by 
the  assent  andagreement  of  the  said  reverend  father  James 
Bishop  of  Ely,  confirmed  by  the  prior  and  convent  of  the 
cathedral  church  of  Ely^  as  in  the  said  bulls  letters  patents 
and  other  writings  thereof  made,  more  plainly  appeareth ; 
it  is  now  covenanted  betwixt  the  said  parties  and  fully 
concluded,  and  by  the  said  reverend  father  Bishop  of  Ely 
granted,  that  he  for  the  better  execution  and  assurance  ^ 
.  of  the  premises,  shall  before  the  sixteenth  day  of  January 
next  ensuing  after  the  date  of  these  presents,  avoid  and 
'cause  to  be  avoided  and  removed  out  of  the  said  house  and 
priory,  all  such  and  as  many  religious  persons  as  now  be 
mcorporated  and  possessed  in  the  said  house  and  priory 
of  Saint  Jo/m,  or  that  can  or  may  pretend  or  claim  any 
right  title  or  interest  in  or  to  the  said  house  or  priory  or 
to  the  possessions  thereof  by  reason  of  their  profession  or 
incorporation  within  the  same ;  and  utterly  make  void 
and  dispose  the  said  religious  persons  from  the  said  house 
and  priory,  and  all  such  right  title  claim  and  interest  as 
they  or  any  of  them  have  pretended  or  claim  to  have 
within  the  same  house  and  priory  or  to  the  possessions 
or  to  any  thing  thereunto  belonging ;  and  also  cause  the 
same  religious  persons  and  every  of  them,  by  authentic 
instrument,  in  sure  and  sufficient  form  to  be  made,  to 
resign  and  renounce  all  such  right  title  claim  and  interest 
as  they  or  any  of  them  have  or  in  any  manner  of  wise 
may  have  to  the  said  house  or  priory  or  to  the  possessions 
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^r  io  any  thing  thereunto  appertaining ;  and  that  the      1757« 
same  bishop  shall  translate  or  cause  to  be  translated  all  st.  Johns's 
the  same  religious  persons  into  other  house  or  houses  of  coLXEaE 
the  same  religton,  and  cause  them  and  every  of  them         v. 
clearly  to  renounce  relinquish  and  leave  the  same  house    todimg« 
and  priory  and  all  the  possessions  thereof,  and  clearly  to       ton. 
depart  and  to  be  utterly  excluded  from  the  same  for  ever, 
and  to  be  really  and  effectually  accept  and  incorporate 
in  some  other  bouse  or  houses  of  the  same  religion  :  ai^d 
cause  the  said  house  and  prior}*  of  Saint  John  and  the 
foundation  and  corporation  thereof  to  be  clearly  dissolved 
and  determined  for  ever,  before  the  said  sixteenth  day 
of  January  next  ensuing.   And  also  the  said  Bishop  of  Ely 
covenantetn  and  granteth  to  the  said  executors,  by  these 
presents,  that  he^  before  the  feast  of  the  Purification  of 
our  Lady  ne^t  ensuing,  and  at  all  times  after,  when  he 
shall  be  reasonably  required  by  the  said  executors  or  any 
of  them,  shali  make  aua  cauu  t(k  be  made  all  such  grants  and 
osnira/ices  TO  THE  SAID  ^h^chiovl^  their  hein  and as^igns^ 
OF  the  said  house  and  priory  of  Saint  John^  and  of  aU 
the  manors   lands    tenements  and  possessions  and   all 
other  that  belongeth  and  at  any  tinie  belonged  thereunto, 
to  have  and  hold  to  the  same  executors  their  heirs  and  assigns, 
as  shall  be  advised  by  the  learned  counsel  of  the  same  r    157     1 
executors,  their  heirs  and  assigns  or  any  of  them,  at  their  ^ 
costs  and  charges;  and  cause  all  the  same  grants  and 
assurances  tobeconfirmed  by  the  prior  and  convent  of  the 
said  cathedral  church  of  £/y,  by  their  deed  and  deeds 
sealed  with  the  common  seal,  in  such  wise  as  shall  be 
advised  by  the  said  executors  or  any  of  them  ;  so  that  the 
said  executors  or  some  of  them,  by  reason  and  authority 
of  the  said  bulls  and  of  the  said  letters  patents  and  other 
premises,  may  make  lawful  perfect  and  sure  translation 
of  the  said  house  and  priory  of  ^Saint  John  and  the  pos- 
sessions thereof,  unto  a  perpetual  college,  of  a  perpe- 
tual master  and  fellows,  and  there  erect  found  and  establish 
a  perpetual  college,  of  a  perpetual  master  and  fellows, 
according  to  the  will  mind  andintent  of  the  saidprincesSf  and 
according  to  the  ordinances  and  statutes  of  the  said  executors, 
thereof  to  be  made  by  virtue  and  authority  of  the  said 
bulls  and  letters  patents,  there  perpetually  to  endure: 
and  on  this,thesaia  Bi%hop  of  Ely  covenanteth  and  granted  to 
the  said  executors,  by  these  presents,  that  the  same  bishop 
and  bis  successors,  and  also  the  said  prior  and  convent  of 
the  said  cathedral  church  of  £/y  and  their  successors,  shall 
at  all  times  do  and  cause  and  suffer  to  be  done  all  things 
necessary  and  requisite  for  the  said  translation  and  for  the 
foundation  and  establishing  of  the  said  college  for  ever 
to  endure^  as  by  the  learned  counsel  of  the  said  executory 
or  any  of  them  shall  be  advisedi  at  the  costs  and  charges'^ 
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\757.     of  the  said  executors.     And  the  said  txuutors^  by  these 
IT.  johk's  pr^cQtSy  permit  andgtatU  lo  the  taid  reverend  father  Bimop 
COLLEGE    ^f^^y*  ^^^^  ^^6  ^^^  master  andfellow$,  within  one  month 
next  after  that  they  shall  be  founded  and  have  real  and 
corporal  possessiop  of  the  same  house  and  priory  and  of 
the  manors  lands  and  tenements  and  possessions  of  the 
same,  shad  grants  by  their  sufficient  writing  under  their 
common  seal*  for  the  exhibition  and  fmding  of  the  said 
religious  personsduring  their  lives,  to  every  of  them  or  to 
other  persons  at  their  nomination,  an  annuity  of  61.  I3s.  4d. 
by  the  year,  to  be  bad    and  perceived  to  every  of  them 
during  their  lives,  out  of  the  said'house  manors  lands  and 
tenements,  at  two  feasts  of  the  year,  that  is  to  say  Easter 
and  Michaelmasthy  even  portions,  with  a  sufficient  clause 
of  distress  in  the  same  house  and  in  all  the  said  manors 
lands  and  tenements,  for  sake  of  payment  of  the  same. 
And  the  said  executors  covenant  and  grant  to  the  stid  rerc- 
rend  father  in  God  Bishop  of  Ely ^  by  these  presents,  that 
after  the  said  translation  of  the  said  house  and  priory  nnd 
foundation  of  the  said  college,  the  same  executors,  in 
their  statutes  and  ordinances  thereupon  to  be  made  and 
ordained  for  the  ordering  and  continuance  of  the  same 
college,  shall  ordain  and  establish  (among  other  things) 
tl^at  thejurisdiction  ordinary  of  the  same  college  nnd  of  the 
said  churches  and  chapels  thereunto  belonging  shall  apper* 
tain  and  belong  to  the  same  bishop  and  his  successors  for  ever^ 
1  more,  and  that  the  master  and  fellows  shall  pray  for  the  good 
~^  estate  of  the  said  bishop  during  his  life,  and  for  his  soul 
after  his  decease,  as  the  sec ovdkuy  founder  henef'SLCtor 
and  partner  in  the  said  holy  and  meritorious  work,  and 
also  for  the  good  estate  of  all  his  successors  in  time  to 
come  Bishops  of  Ely ^  during  their  lives,  and  for  the  souls 
of  his  predecessora  patrons  and  founders  of  the  said  house 
and  priory,  and  for  the  souls  of  his  successors  as  secon* 
dary  founders  of  the  said  college;  and  on  that,    the  said 
executors  shall  provide  and  make  statutes  and  ordinances 
of  the  said  college,  in  such  manner  that  there  shall  not 
be  any  ambiguity  in  the  elections  of  the  masters  and 
fellows  of  the  said  college.    And  also  the  same  execu- 
tors granted  to  the   said  reverend  father  in  God  Bishop 
of  Ely,  by  these  presents,  that  the  same  reverend  father 
inGod,  during  his  life,  shall  name  and  choose  three  apt 
and  able  persons,  scholars  ;  ^nd  his  successors,  after  his 
decease,  one  apt  and  able  person,  sch<dar ;  to  be  made 
fellows  of  and  in  the  said  college,  and  there  to  be  accept- 
ed and  admitted  fellows  of  the  same  college,  at  their 
nomination  and  election ;  and  that  to  be  renewed  and 
used,  as  oft  as  the  place  of  any  of  them  shall  happen 
to  be  void :  and  on  that,  the  said  executors  granten  to 
the  said  reverend  &tber  in  God  Bishop  of  Efy,  that 
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they  shall  ordain  and  proTide  in  the  said  statutes,  that      1757. 
the  master  and  fellows  of  the  said  college  shall  be  boun-  g^.  iohm's 
den  to  pray  for  all  singular  persons  as  well  alive  as  dead,  col^leoc 
for  the  which  the  said  religious  brethren  of  the  said  y. 

house  and  priory  were  bound  to  pray,  in  like  wise  as  the    ^oDiiro- 
said  executors  have  before  this  time  promised  and  cove-       ^qn. 
nanted  vrith  the  same  reverend  father  in  God  to  be  done. 
In  witness  whereof  the  said  parties  to  these  present  in- - 
dentures  interchangeably  have  set  their  hands  and  seals^ 
the  day  and  year  abovewritten. 

The  Confirmation  of  the  above  Indenture,  by  the  Prior 
and  Convent  of  the  Cathedral  Church  oYEly. 

And  we  the  prior  and  convent  of  the  cathedral 
church  of  £/y,  having  and  taking  these  present  in- 
dentures and  all  and  singular  premises  contained  therein, 
freely  agreed  accept  and  approve ;  and  the  indenture, 
and  all  the  same  premisses  contained  andspecified  therein, 
unto  the  said  executors  their  heirs  and  assigns,  for  us 
and  our  successors,  ratify  approve  and  confirm,  by  these 
presents ;  (rents  consuetudes  and  all  other  rights  of  our 
monastry  and  priory  of  E/y,  to  us  and  our  successors,  in 
all  things,  alway  saved  ana  reserved.)  In  witness  whereof, 
we  the  said  prior  and  convent  to  these  presents  have  set 
our  common  seal.  Given  in  our  Chapter  House,  the 
fifth  day  of  Jantuiry  in  the  year  of  our  Lord  God  1310. 

EXTRACTS  from  Bishop  Pi^/wra  Statutes.  r     169   ] 

SUUyimpro  ColUgio  Divi  Joins  EvangeUstm  itifra  Gimna- 

slum  Cantabrigiense  sito* 


Preamble- 


Uxeonstet  universis  qui  statuta  pnesentin  lecluri  sunt, 
quteam  auctoritate  sancita  fuerint,  hoc  frontispicio 
locandum  censuimus  instrumentum  quoddam  sigilhs  et 
tobtcfiptionibus  omnium  executorum  praestantissimae 
Viiiginis  Domin®  Margarets  Richmondiae,  fundatricis 
6oUeg\j  divi  Johannis  Evangelists  in  Cantabrigia :  quo 
kistrumento  per  eosdem  executores  confecto,  plan^  con- 
Hat  plenariam  auctoritatem  mihi  Johanni  Episcopo 
Roffensi  traditam,    pro  condendis  ledbus  et  statutis, 

e'btts  tarn  magister  quam  socy  et  scholares  pariter  et 
dipuli  teneantnr  obedire.    Cujus  quidem  instrumenti 
tanoris  est,  qui  sequitur. 

••  Umrcreis  Christi  tidelibus  praesentes  literas  inspec- 
*^  turis,  Ricardus  Winton.  Episcopus  Carolus  Somerset 
"  Comes  Wigorniae  Thomas  Lovel  Miles  Henricus  Ver- 
''  ney  Miles  Johannis  Seynt  John  Miles  Henricus  Home* 


V. 

TOD  I  KG- 

TOH. 


« 
€t 
€€ 
€i 
<« 

« 


€i 


170  Hilary  Term,  30  Geo.  2. 

1757.  **  '^y  ^^  Hugo  Assbeton  Clerici,  exccutores  testamenti  et 
ST.joiiN^s  **  "ItiniaB  Toluntatis  nuper  excel lentissims  ^rincipissae 
^/^rroi-r.  "  MafgaretaB CoiiiitissaB  RichmondiflB  et  Derbis,  matris- 

queetaviae  duorum  regum  nimirum  Uenrici  septimi 

et  octavi,  salutem  in  domino,  et  fidem  indubiam  prse- 

sentibus  adbibere.    Quum  sit  optandum  potius  ut  non 

erigerentur  collegia,  quam  uterecta  mat£  gu  bernarentur, 

nos  executores  antedicti,  qui  sumptibus  et  impensis 

praefatae  principissae  collegium  Sancti  Jobannis  in  Can- 

tabrigia  extrui  curavimus,   simul  et  dotari,  magno  af- 

fectu  cupimus  id  ipsum  justis  legibus  sanctisq;  admi* 

nistrari,  sanctionibus.    Veriim  quoniam  omnes  nos  uni 

"  adesse  commode  non  possumus,  ut  vel  novam  electio* 

nem  sociorum  in  coUegio  pnBdicto  faciamus  vel  sociis 

itaelectis  leges  et  sanctiones  juntas  ac  sanctas  exbi- 

beamus,  denique  juramentum  ab   eisdem    exigamus 

**  pro  legibus  hmoi  inviolabiliter  observandis ;  idcirc6  nos' 
'*  tras  vices  committimus  reverendo  patri  Johanni  Rqffen 
**  Episcopo,  ut  ilk  Uim  nostra  qu4m  8u&  auctoritate  possit 
''  numerura  sociorum  ibidem  augere,  magistroq;  ei  sociis 
**  omnibus  statuta  lalubria  nostro  nomine  exhibtre,  atque^ 
**  ab  eisdem  juramentaexigere  pro  eorundem  inviolabili 
**  observatione.recusantes  ver6  (si  quifuerini)  amovere, 
''  violantes  corrigere,  ac  caetera  omnia  et  singula  pe- 
*'  ragere  quae  pro  salubri  gubernatione  ejusdem  coUegij 
'^  sibi  opportuna  visa  fuerint,  aequ6  ac  si  nos  illic 
*'  omnes  presentes  essemus :  quae  omnia  et  singula  uni- 
*'  versitati  significamus  per  praesentes.  In  quorum  om- 
'*  nium  et  singulorum  fidem  ac  testimonium,  sigilla 
**  nostra  presentibus  apposuimus.  Dat.  vigesimo  die 
[  170  3  **  niensis  Martij,  anno  Domini  millesimo  quingentesimo 
**  quinto  decima" 

Ad  cultum  optimi  maximi  Dei  ad  honorem  divi  Jo- 
bannis Evangelists,  ac  mox  ad  fidei  Christianse  incremen- 
tum,  1205  Johannes  Roffen.  Episaypus,  unus  executorum 
ultimae  voluntatis  nobilissimae  viraginis  Dominae  Mar^ 
garetae  RichmoBdiae  Derbiaeque  Comitissae  genitricis  et 
aviae  duorum  Regum  Uenrici  septimi  pariter  et  octavi, 
nomiffe  et  autoritate  caterorum  co^xecutorum  ejusdem 
comitisse,  nempe  Ricardi  Wintoniensis  Episcopi  Caroli 
Somerset  Comitis  Wigomiae  l*homae  Loveli  Henrici  Ver- 
ney  Johannis  Seynt  John  Equitum  Henrici  Horneby  Hu- 
gonis  Ashton  clericorum^  leges  et  statuta  qua  segustniur 
ED  I DIMU8,  magistroq;  et  sociis  ac  scbolaribus  collegij 
divi  Johannis  Cantabrigise  tradidimus,  quatenus  eisdem 
omnino  se  conforment^tam  hi  qui  jam  sunt  magister  socy 
et  scholares,  quam  eorum  succeasores  quotquot  futuri 
aint  in  perpetuum. 
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De  Electione  Magistri.  1757. 

Qd  si  tunc  per* viam  spiritus  sancti  concordibus  animisy  st.  john's 
nemine  dissidente,  in  quempiam  ejusmodi  virum  consen-    college 
serint,  qualis  in  statuto  ante  lecto  descriptus  est;aut  si         v. 
miyor  pars  omnium  super  aliquo  ejusmodi  consenserit;    toding- 
volumus  et  statuimusf  q'visabsque  moja,  (nulla  prorsus        ton. 
liceotia  patroni  ordinarij  visitatoris  aut  alterius  cujuscun-  •  ysm.  q„, 
que  jurisdictionem  ordinariamprstendentis,  nee  cessionis  f  qq,  (fonu 
aut  resignationis  hujusmodi  eis  vel  eorum  alicui  {  exhi- tan,  fti«tf^) 
biasne^aut  ab  eorum  aliquo  ejusdemapprobationeexpecta-  4-  qu.  vido 
ta  aut  requisitaj  perpraesidentem  magister  collegij  pro-  port  p.  289. 
mincietur,  his  verbis —  ^^J:  ^* 

De  juramento  Magistri.  the,  de  dec. 

Ego  N.  in  magistrum  collegij  Sancti  Johannis  Evange-  tionema^ttn. 
lists  in  universitateCantabrigiae  nominatus  electus  etpras- 
fectusjuro,  tactis  et  inspectis  per  me  hiis  sacro-sanctis 
evangeliis,  dictum  collegium  omnia  benedcia  terras  tene- 
menta  possessiones  reditus  spirituales  et  temporalesjura 
libertates  privilegia  et  bona  quaecunq;  ejusdem  necnon 
omneset  singulos  socios  et  sctiolares  et  discipulos  ipsius 
collegij,  juxta  statuta  et  ordinationes  dicti  reverendi  pa- 
tris  Domini  Johannis  Fisher  Roffen.  Episcopi,  absque 
personarum  scientiarum  facultatum  generis  et  patria  ac« 
ceptione  quacunque,  pro  mca  virili  regam  custodiam  diri- 
gam  et  gubemabo,  et  per  alios  regi  custodiri  dirigi  et  gu«- 
bernari  faciam ;  nee  ero  factiosus,  magis  favens  uni  quam 
aliiy  contra  justitiam  et  fraternitatis  amorem ;  nee  eorum 
alicut  gravamina  vel  molestias  injust^  inferam;  correc«- 
tiones  quoq ;  punitiones  et  reformationes  debitas  justas  ra-  f  17 1  1 
tionabiles  de  quibuscunq;  delictis  crimiiiibus  et  exces-. 
sibus  sociorum  et  scholarium  et  discipulorum  dicti  col- 
legij, quoties  ubi  et  quando  opus  fuerit,  secundum  rei  qua- 
litatem  et  quantitatem  omnemq ;  vim  formam  et  effectum 
ordinationum  et  statutorum  per  dictum  reverendum  pa^ 
trem  editorum,  absq;  favore  aut  odio  affectione  cousan* 
guinitatis  affinitatis  aut  ali^  quacunq;,  diligenter  et  in-* 
differenter  faciam  et  procurabo:  et  si  hujusmodi  correc* 
tiones  punitiones  et  reformationes  ut  praefertur  debits  et 
justd  exequi  non  potero,  propter  metum  et  potentiam  seu 
multitudinem  delinquentium,  ipsorum  nomiuaetcogno- 
mina,cum  qualitate  et  quantitate  delictorum  et  exces- 
suum  hujusmodi,  quam  cit6  potero,  intra  mensem,  domi'' 
no  Episcopo  Eliensiqui  pro  tempoie  fuerit,  aut  domino  caoi* 
cellario  universitatis  vel  ejus  vicem-gerenti,  denuntiabo  et 
revelabo,  etper  eos  hujusmodi  coirectiones  punitiones  et 
reformationesjuxta  statuta  et  ordinationes  collegij  in  om« 
nibus  solerter  et  celeriter  fieri  procurabo. 

Item  quoties electio  vel  assumptio  alicujussocij  acscho- 
laris  vel  discipuli  in  collegium  praedictum  fuerit  facienda^ 
intendum  et  enitar  ut  solikm  tales  eliganturet  assumantur 
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quos  secundillm  conditioDes  et  qualitates  in  statiitis  dicti 
collegij  expressas  habiles  et  idooeoB  reputaTeritn,  et  quos 
in  Tirtutibuset  scientiis  ad  honorem  et  ntilitatem  coltegij 
praedicti  plus  posse  profifcere  etprofecturoscrcdiderim, 
sine  personarum  vel  patriae  acceptione,  amorefavore  odio 
invidia  timore  prece  etpretio  post  positis  quibuscunq;. 
Item  si  ab  officio  meo  amoTear,  aut  si  spontfe  cessero, 
bona  coUes^y  per  me  recepta  aut'apud  me  remanentia  prae- 
sidentiet  tbesaurariis  colegij  autfprecidente  absente)  socio 
maxima  seniori  in  universitale  praesenti  et  dictis  thesau- 
rariiSy  si  commode  potero  continu6  sin  minus  saltern 
infra  quindecim  dies  ex  tunc  prox.  sequen.  sine  con- 
tradictione  seu  diminutione,  per  inventarium  inde  inter 
me  et  illos  sub  testimonio  et  subscriptione  eorundem  et 
mel^  restituam. 

Iteniy  si  per  me  seu  occasione  me&y  aliqua  materia 
immnnonit  irs  vel  discordiae  in  dicto  collegio  (quod  ab« 
mt)iiueUatafueritj  et  per  pnesidentem  decanos  vel  thesau* 
nrios  et  duos  alios  ex  septem  .cdlegij  senioribus  finis 
ntionabilis  seu  placabilis  infra  quinq;  dies  factus  noo 
foerit,  tunc  canctUarii  umvenitatis  Cantabrigiae  qui  pro 
tempore  fuerit  prapouttque  coUegii  regalis^  ac  magiiiri 
^oUeftii  Chrisii  m  eadem  universitate,  si  tunc  mfra 
eandem  praesentes  fuerint,  ac,  dicto  cancellario  praeposito 
aut  magistro  extra  uni  versitatem  agentibus,  ab«entis 
aut  absaititim  vices  universitate  gerentium,  unit  cum 
totidem  ex  praenominatis  quot  in  universitate  praesentes 
f uerinty  ordinationi^  arbitrio  decret^  et^  auctoritati  persona* 
liter  et  effectualiter  me  submittam :  et  quicquid  duo 
ex  illis  pro  tempore,  secundum  formam  infra  limi- 
tatam  pro  tempore  consulti,  arbitrati  fuerint  statueriot 
^ordinaverint  vel  diffinierintin  e^  parte,  id  omne  iideliter 
observabo  et  iisdem  cum  effectu  parebo,  sioe  contra- 
diciione  quacunque,  cessantibus,  provocationibus  appei- 
lationibus  querelis  exceptionibus  et  aliis  juris  et  ncti 
remediis  quibuscunq;  quibus  omnibus  et  singulis  in  vim 
pacti  retiuocto  in  his  scriptis. 

Item,  omnia  et  singula  statuta  et  ordinatiocies  dicti 
collegij  per  dictum  reverendum  patrem  Dominom  Jofaan- 
nem  Rofien.  episcopum^  executorem  uitimie  voluntatis 
dominae  Margarettae  Comitissas  Richmoudia^  et  Derfoiae, 
edfta^  et  per  eum  dum  superstes  faerit  edenda,  quantum, 
me  'concemunt,  secundum  Itteralem  et  grammaticalem, 
sensum  et  intellectun)  inviolabiliter  tenebo  exequar  et  obi* 
servabo,  et  quantum  in  me  fuerit  faciam  ab  aliis  observari. 
Itemque  mdla  UatuU  seu  orimnHonm  interpnetationea 
mutationes  injunctiones  dedaratiaoes  aut  expositiones 
vel  glosssfi  aiiquas,  presentibusoidinaltioBibus  et  statutis 
vel  qualiteicniia;  vero  sensui  et  mfedlectui  eomodem 
iwpngnanlips  wn  Tepagiunftia  4eiogaiites  vel  demgaatia 
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contrarias  vel  contraria,  per  quemcunq;  seu  quoscunq;      1757« 

atiumvel  alios   qaam  per  reverendum   patrein  Dominu  st.  john'# 
Johannem  Roffen.  episcopura  prasdictum  faciendas  vel  colleoIi 
facienda,  quoroodo  libet  scienter  acceptabo^  vel  ad  ea  con-'         ▼• 
itutiam,  aut  ipsa  aliqualiter  a^fmi/^am,  nee  eisdem  parebo     TOBiif 
uUo  tempore,  vel  intendam^  nee    illis  vel  illorum  aliquo       TOir« 
ullo  modo  utar  io  collegio  pracdicto  vel  extra,  tacite  vel 
express^;  sed    eis    et  eorum     cuilibet  contradicam    et 
etiam  rtsistam  express^,  ipsaq;   fieri  viis  et  modis  om- 
nibus quibuspotero  obitabo  et  impedian^ 

Item,juroque,  quantum  in  mefuerit  et  quateniks  meam 

personam  concemat.aut  concernere  poterit,  rae  laudatas 

ac  probas'hujus  coUegij  consuetudines  observaturum^  un& 

cum   alias  ordinationibus  per    magistrum   et  socios  ac 

schplareseditisprosustentatione  quorundam  sociorum  ac 

diichmlorum,juxta  tenorem   cujusdam  juramenti  quo 

magiBter  olim  et  socij  se  devinxerunt  oraturos  tarn  pro 

dict^  domino  Johanne  Roffen.  episcopo  quam  Henrico 

Edtall   Archidiacano    RofTen.  Hugone    Ashton  Archi- 

diacano    Eboracensi   Johanne    Ripplyngham    in    sacrii 

theologia  doctofe  et  Roberto  Dokket  in  eadem  Bacca- 

laureo  ac  Marmaduco  Constable  Equiteaurato  et  Roberto 

Symson  in  artibusmagistro  caeterisq ;  qui  privatas  aliquas 

aut  sociorum  aut  discipulorum  fundationes  fecerint  aut  ia 

posterum  facturi  sint;  simulq;  et  curabo,  quantum  in 

me  fuerit,  &  caeteris  omnibus  tarn  sociis  quam  discipulis 

idem  fieri ;  neque  extortas    eorundem  interpretationes 

(per  quemcunque  factas)  admittam,  aliterquam  sensus 

eorum  apertus  patituret  roea  conscientia  magis  confor- 

mem  inuicabit  animo  coriditoris. 

De  Sociorum  Qualitatibus.  f  I    173    J 

Nuc  itidemet  leges  dabimr.s  residuo  corpori;  quod 
nimirum  ex  sociis,  quocunq;  numero  eos  fore  conligerit, 
tanquam  ex  potioribus  et  solidioribus  membris,  volumui 
integrari.  Pro  fundatrice  ver6,  tametsi  rex  illustrissimus, 
io  carta  licentiae  suae  quam  avise  suae,  dominac  fundatrici, 
concessit,  mentionem  fecerit  de  quinquagmta  sociis  ac 
acholaribus,  nos  tamen,  qui  ob  subtractionem  reddituum 
annuorum  ad  valorem  quadringtarum  librarum,  ipsum 
numerum  implere  non  possumus,  quantum  ad  praesett* 
tem  ordin^tionem  spectat  (si  fieri  potest)  octo  super  Ti- 
gibti  deputari  volumus  et  ordinamus. 

De  Sociorum  Electione,  ac  ipsius  Circumstantiis* 

Et  qu6p08sit  exactior  fieri  sociorum  delectus,convocari 
▼olumut  et  stattiimusr(per  maigistrum  vel  ipso  absente) 
prMidtntoiRy  cunctoe  sooioa  in  uniYeraitate  presrate^ 
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\7Si7.      primo  die  Lunae  cujusq;  quadragesimae,  simul  et  comone- 

ST.  John's  ^^^^  '*  quatenus  quisq;  Bolitam  inquisitionem  faciei  de 

coLLfiQE  '*  juvenibus  quibusdam,   t&m  moribus  quam  eruditione 

Y^  '*  magis  idoneiSy  qui  in  sociorum  numerum  coopteutur ; 

TODiNG-    ''  ^^  "^  repertorum  nomina,  slmul  cum  nomine  comita- 

TOW.       '*  ^^^  9"^  quisq;  fuit  oriundus,  in  scedula  conscribatur, 

*'undcum  aliis  dotibus  quibus  ipsejuvenis  fuerit  prae- 

*'  ditus;*'  &dquam  inquisitionem  teneri  singulos  volumus, 

in  vim  juramenti  sui  •-  cujus  autem  nomenclatura  non  ante 

septem  dies  electionis  futurae,  tradita  majgistro  fuerit  aut 

ejus  vice-gerenti   quando  magister  aberit,  bunc,  pro  e& 

Tice,  ineligibilem  pronunciamus6.     Porr,  delectum  hunc 

Juoties  eveniet,  celebrari  volurous  et  ordinamus  qu^q; 
ie  Luna»<}uae  proximo  sequitur  DbipinicamPassionis:  quo 
die  magister  et  socij  cuncti  praesentes  conveniant'in  saceU 
lum^  quum  horologium  insonuerit  octavam ;  et  iliic.^prj« 
milkm  lecto  statuto  de  cooptandorum  qualitatibus,  magis- 
ter primfira»  deinde  reliqui  per  ordinem  socij  jusjurandum 
quod  sequitur,  tactis  sacris  evangeliis  piaestabunu   *'  Ego 
**  N.  N.  deum  testor  et  baec  sancta  ipsius  evangelia,  me 
*'  neminem  in  socium  hujus  collegij  elechirum,  nisi  quern 
juxta  statu  turn  an telectum  roe  consdentia  magis  iaone- 
urn  indicabit;  neq;  istud  faciam  pretio  vel  mercede 
qu&vis,  i  quopiam  aut  data  aut  expectala."    Juratis 
itaq  ;  singulis  fiat  ^  vestigio  scrutinium,  per  magistrum 
et  duos  ^  sociis  maxime  senioribus,  (sic  tamen   ut  hi 
non    fuerint    de  numero    septem    seniorum    conscrip- 
torumj    qui    prius   etiam  tactis  Sanctis  dei  evangeliis 
promittant  "  se    veraciter   et    absq;  dolo    scrutiniam 
f     174    3  ^*  ipsam    pro     futura    sociorum     electione     tractatu- 
^*  ros,    et     secretum    penitCis    habituros,    neq;     signo 
**  aut  nut£i    aut  alio    quovis  pacto  rem    indicaturos." 
Auditis  erg6  singulorum  votis  et  suffragiis,   ilium  vel 
illos  in  socium  vel  socios  dicti  collegij  magister  pronun- 
ciabit,  in  quem  vel  in  quos  ipse  magister,  cum  majori 
aut  aequali  parte  sociorum,  consenserit    £t  si  magister, 
cum  majori  aut  aequali  parte  sociorum,   in  aliquem  aut 
aliquos  eiigendum  vel  eligendos  haudquaque  convenerint, 
splin  ek  dissensionetridnum  ab  incepto  delectu  persevera- 
rint,   iiim  volumus  ut  hujus   negotij  diffiuitio,  pro  bac 
vice,  ad  septem   conscriptos  seniores  referatur;    itaque 
pro  his  de  quibus  non  est  consensus  foetus,  electio  sep* 
tern    illis  senioribus  deferenda  sit,  ad  hunc  modum  ut 
sequitur. .  Quarto  igitur  die  post  inchoatam  electionem 
conveniant    iteriim   omnes  in  sacellum  et  primitfis,  per 
septem  ipsos   seniores  juramento  praestito  '' qu6d  ilium 
**  vel  illos,  de  quibus  fit  dissidium,  in  socium  vel  socios 
**  cooptabunt,  qui  suis  conscientiis  tnagis  videbitur  aut 
**  videbuntur  idonei;"   praestito    igitur  hoc  juramento, 
fat  alterum  iterate  scrutinium^  in  quo  magister  et  duo 
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pracdicti  scrutatores  sufTragia  septem  illorum  seniorum       1757. 
scrutabuntur :  etisvel  ij  in  quern  vel  qiios  major  septem  st.joun's 
seniorum  pars  consenserit,  pro  electo  vel  electis  habean-    college 
tur^  atq ;  ita  a  caeteris  acceptentur.    Qu5d  si  forte  con-         y^ 
Bcientiis    eorum    septem    seniorum  non  videatur  inter    xodiho«* 
eligendos  aiiqua  disparitas,  aut   forsitan  inter  se  major       ton. 
eorum  pars  baudquaqu^m  consenserit,  turn  volumus  ut 
is  vel  ij   qui  k  magistro  priiis  nominatus  aut   nominati 
fuerant,  pro  socio  vel  sociis    protini^s    declarabitur  aut 
declarabuntur.    Proviso  ut  neque  in  hac  electione  neq; 
zl\k  quacunq ;   cujuscunq  ;  personae  infra  dictum  colle- 
gium   faciend^y   •suam   vocem  aut    suffragium  al tends  *H««'«  *» 
personae  cujuscunq ;  arbitrio  et  disposition!  quovis  modo  Jh^^^ju^ 
committaty   aut  incertam  personam  aut  pro  incerto  co-tiTccaie  to 
mitatu  vel  diocesisub  disjunctione  vel  conditione  quo- coinmittat  f 
vis  modo  nominet  aut  eligat :  contra  faciens,  et  8uffra-^i2;**Aliquif 
^um  deinde  suum    et  etiam   dicti  collegij  societatem,  If?[?V.  ^ 
ipso  facto,  ex  tunc  imperpetuum  amittat     Nee  liceat»  elcctwibui?** 
sub  poena  perjurij,  cuique  ex  itlis  s^rutatoribus,  nomina 
aliorum    eligentium,  alii  cuipiam,  quovis  modo  per  se 
.  vel    per   interpositam  personam   nutu  verbo    signo  vel 
scripto,  ante  completam  et  publicatam  socij  electionem, 
ostendere. 

De  Morum  Honestate  servand&y  et  Dissentionibus  se- 

dandis. 

Qu6d  si  inter  magistrum  et  alium  aut  alios  hujus  col- 
legii  socioSy  aut  illius  causa,  aiiqua  materia  dissensionis 
irae  rixse  vel  discordiae  in  dicto  collegio  suscitata  fuerit, 
et  per  magistrum  decanos  et  majorem  partem  septem  . 
seniorum  finis  rationabilis  seu  placabilis  infra  octo  dies 
proximd  sequentes  factus  non  fuerit,  tunc  volumus  ut 
partes  dissentientes,  virtutejuramenti  sui,  triduumpostf  175  1 
illos  octo  dies,  duos  socios  eligant,  qui  electi,  in  sui  vir- 
tute  juramenti,  infra  biduum  post  eorum  ad  hoc  elec- 
tionem  et  deputationem,  prafectum  col/egij  regatis;  et 
ma^sirum  collegij  Christi,  et  magistrum  she  custodem  collegij 
dim  Michaelisy  aut  dictis  praet'ecto  niagistro  et  custode 
vel  eorum  aliquo  extra  universitate  agentibuF,  tunc 
eorum  vices  absentium  in  dictis  officiis  infra  universita- 
tem  gerentes,  ac  etiam  reliquos  praenominatos  siqui 
fuerint  in  universitate  praesentes,  adeant;  et  eisdem  bu- 
jusmodi  dissensionis  causam  sive  materiam,  in  scriptis 
significent  et  referant :  et  quicquid  duo  ex  illis^  pro  tem- 
pore consultiy  arbitraii  fuerint  et  decreveriut,  illi  omnes 
pareaniet  in  sui  virtute  juramenti  obediant, 

De  Modo  procedendi  contra  Magistrum,  &c. 

Hisordine  dispositis^  ad  errata  quae  accedere  possun^ 
penreoimus^  adbibituri    qus  poterimus^  remedia,  inci* 
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775l»  P}^^^^  ^  magistro  ut  duce  et  principe,  quo  boDO  et  pro^ 
•T.  John's  ^'^^  ^^  "'^''  ^^^  utilius,   ita  imprudenti  inepto  indigno 

COLLEGE  ^^fii^i^^so  i^ibil  est  detestabilius.  Quo  circa  statuimu^ 
y^  utmagister  quicunq;   propter  terrarum  tenementorum 

TOBiKG*  f^clituum  possessionum  spiritualium  seu  temporaliuni 
Tov.  *^^  culpa  diminutionem  seu  alienationem,  vel  propter 
detractionem  oblationum  alienationem  illicitam  bonorum 
et  rerum  ipsius  collegij  iafamiam  incontinentiamq ; 
notabilem  negligentiam  intolerabilem  homicidfum  vo« 
luDtarium  alianive  causam  enormem  ipsum  magistrum 
omntn6  reddentem  criminaliter  irregularem  vel  aliter 
inhabilem,  nee  non  propter  infirmitatem  infectivam  et 
contagiosam  perpetuam,  cujus  occasione  non  poterit 
absque  scandalo  biyusmodo  officium  exercere»  ab  eo 
penttv^s  amoveatur :  ad  cujus  amotionem  hoc  modo  pro- 
cedatur;  videlicet,  ut  statim,  vel  saltern  infra  quindecim 
dies  postquam ;  aliquod  pnemissorum  commiserit  vel  in 
eorum  aliquod  inciderit,  prim6  per  praesidentem,  assis* 
tentibus  ei  aliis  duobus  officiariis  clavi-geris  et  quatuor 
aliis  sociis  ex  septem  senioribus  dicti  collegij  vel  saltern 
cum  assensu  et  assistentia  duarum  teriiarum  par- 
Uum  omnium  sociorum  dicti  collegij  (sic  qu6d 
inter  eos  sint  quatuor  seniores  ex  septem  elect!,)  vel, 

{)raesiclente  nolenteaut  negligente,  per  decanum  theo- 
ogie  cum  praedictorum  assistentia,  moveatur  magister 
ut  suadeatur  ad  voluntari^  recedendum  ab  officio. 
Quddsi  sponte  infra  triduum  cedere  noluerit,  tunc  infra 
octo  dies  post  hujusmodi  mouitionem,  praesidens,  as« 
sensu  et  testimonio  omnium  sociorum  dicti  collegy  vel 
taltem  omnium  prsedictorum  modo  aliquo  pracdicto  sibi 
VI  magistri  monitione  assistentium,  vel,  ipso  nolente  aut 
b^ligenteydictusdecanus  theologiae,  cum  assensu  et  testi- 
monio pra^dictorum,  denunciabit  Domino  £piscopo 
ELiENsi,aut,eo  in  remotis  agente,  vicario  in  spiritualibus 
.  ^  general!,    seu    (sede   vacante)  custodi  in    spiritualibus, 

L  176  J  EjusDEM,  perjduos  aut  tres  socios  ipsius  college  seniores, 
cum  literie  aliquo  sigillo  authentico  ac  signo  et  subscrip- 
tioue  alicujus  notarij  public!  signatis,  vel  saltem  loco 
•igilli  authentic!  subscriptione  dicti  pnesidentis  vel  ^ 
tbeolo^ia&  decani  et  praedictorum  assistentium  ac  notarii 
public!  signo  communitis,  causas  defectus  crimina  ex- 
ceftBus  vel  enormia  magistri  c*ontinentibus.  Proviso  qu6d 
omnes  hujusmodi  assistentes  et  testimonium  peribentes, 
pritls,  tactis  sacro  Sanctis  Dei  Evangel!  is,  corain  praesi- 
dente  aut  decano  theologian,  ipso  primum  id  coram  eis 
praestante  ac  deinde  k  singulis  illorum  exigente  Jurabunt, 
'^  qu6d  non  per  invidiam  malitiam  odium  vel  timorem 
**  ipsius  magistri,  amorem  vel  bonorem  alicujus  pro- 
'*  mo  vend!  ad  illud  officium,  nee  per  conspirationem 
^  aemulorum  aut  confoederationem,  nee  per  procura- 
'*  tionem  alicujus  vel  atiquonim,  nee  prece  aut  pretia 
'*  aut  alio  quocunq ;  modo  illicito  ioductii  sed  pro  bono 
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*•  zelo  et  utilitate  praedicti  collegy  et  pro  utiliori  et  con-      I7.57. 
**  venientiori  regimine  ejusdem  et  lionore,  testimonium  sr.  john's 
^*  illud  perbii>uisge.*'     Episcopus  veuo  Eliensis,  vel,    college 
ipso  in  remotis  agente,  suus  vicahius  in  spiritualibus         y^ 
generalise  aut  (sede  Elieusi  vacante)  gustos  simkituali-   todi'ng- 
TATis    EJUSDEM,  de  causls  criminosis  criminibus  ex-       qro}i. 
cessibus  et  defectibuscoutradictuni  niagistrum  expositis, 
%VMUAKiZ€i  de  piano  e^  extra-judicialiter  cog- 
j«08CAr:  et  Sly  per  iuformationis  suQiclentesministratas, 
hiijusmodi  suggesta  quae  ad  dicti  magistri  amotioneni 
sufficere  debeaot,  recipiat  esse  vera,  statim,aut  saltern 
infra  triduum  proxime  sequuturum,  ipsum  ab  officio 
sno  eiab  ahmis  1ST R XT  10 SE  sua  amoveat  sine ulteriori  di" 
Jatione ,  dicti quodq;  collegij  sociis  d e n  u  n ci e r  et  i x j  u n- 
gm:  ut  ad  elect  ionem  novi  magistriJibtre  prnccriere  va  lea  tit  et 
4kbeantt  juxta  fonnarn   in  sUituto  sup.^rius  cxpressani ; 

CESSANTinUS  APPELLATIONIS     REC  USA  T  ION  IS    QUERE- 
LA AUT  CUJUSCUNQUE  ALTLllWSJuris  autjacti    KEME- 

J)ns,  quibus  hiijusmodi  amotio  valeat  iml'ediri  aut 
DiFFEKRi  ;  qua  omnia  iurita  c$5(f,  zolumus  statulmus 
et  decermnius, 

De   Modo   proccdondi  contm    Socios  Scholares  et 
*    Discipulos,  in  majoribus  Criminibus. 

— Etpraemissa,  vel  eorumaliquod  in  pnesontl  statutocon- 
tentorum,  coram magistroa ssistentibus etprajsidente  deca- 
nis  etthesaurariis,vel  saltern  unodecanothesaurario  ctaliis, 
quatuor  ex  septem  senioribus,  public*^  confessus  fuerit, 
vel  per  testes  idoneos  prjedictorum  judicio  comproban- 
doSy  aut  perfacti  coram  eis  evidentiam,  manifeste  reus 
eorum  judicio  et  sententia  convictus  fuerit;  eumstatim 
a  dicto  coilegiOy  praesentis  vigore  statifti  nulli  alifi  mo- 
nitione  prsmiss^k,  exclusum  et  privatum  fore  ipso  facto 
xlecemimus,  absq  ;  cujuscunq;  appellationis  vel  querela 
remedio. 

De  ambiguis  et  obscuris  interpretandis. 

Distribuisse  igiturjam  universis  collegij  membris  of- 
6cia  simui  et  officiorum  leges  nobis  videmur,  et  exacte 
quidem  :  quse  siserventurad  amussim  et  inviolate,  (quod 
litiq  ;  vehemcnter  optamus)  ex  eodem  viros  baud  dubi^ 
speramus  prodituros,  qui  magnad  tum  utilitati  turn  ho- 
nori  non  solum  huic  collegio,  vcrum  etiam  toti  regno 
futuri  stnt.  Provisum  etiam  est,  quoad  fieri  potest  per 
imtuscujusq ;  juramentum,  quo  nihil  apud«  cbristianos 
firmius  aut  antiquius  habeh  debet,  ut  statuta  haec  per 
nos  jam  tradtta  et  auctoritate  sedis  apostolicae  corrobo* 
rata,  exactissime  serventur  a  singulis,  quatenvis  unum 
fiaemque   concernanB,      Caeterum    quia   mihi  Johanni 

Vol.1.  N 
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1757.      Roffensi,  per  quern  haec  edita  sunt,  lam  k  sumnio  ponti- 

BT.  John's  fice  Julie  secuudo,  qudm  a  fundatricecaeterisq;  omni- 

cOLfCGE    ^^^   co-executoribus,  auctoritas  est  tributa  non  solAm 

condendi    statuta  quae    mihi   viderentur  huic   coUegio 

conducibilia,    veri^m    etiam   magistro  simul    et  sociit 

eadem    exhibendi,  juramentaq;    k  singAlis  tani  socits 

quam  discipujis  pro  illorum  inviolabili  observatione dis- 

trictiiis  exigendi,  sed  et  caetera  cuiicta  peragendi  quas- 

cunq;  pro  salubri  collegij  hujus  moderamine  mihi  visa 

fuerint  opportuna,  atq  ;  id  tarn  efficaciter  quam  si  cuncti 

simiil  hie  essemus  praesentcs;  ego  igitur.horum omnium 

pariter    tt  meo  ipsius  nomine,  cassatis  aliis    quibusvis 

statutis    prius  excogitatis,  quat^nf^s  prabsentibus  adver- 

santur,   h^ec  praesentia  ceu  vera  et  salubri  pronuncio : 

quibus  observandis,  t^m  magistrum  qualm  socios  et  dis- 

cipulos  adstriugi  volo ;  rescrvat^  mihi  nihilominus  pro* 

testate  quoad   vixero,  vel  Hdjiciendi  vel   minuendi  seu 

reformandi  interpretandi  declarandi  mutandi  derogandi 

tollendi  dispensandi   novaq;  rur&um  alia  (si  iicebit)   sta- 

tuendi  simul  et  edendi,  non  obstantibus  his  statutis  factis 

et  juramentp  firmatis;  ciele.ris  autem  omnibus,  cujusvis 

dignitatis  auctoritatis  statAs  grad(ts  aut  conditionis  ex- 

istant,    ac    mapstroquoq;    et  scholaribus   tarn  sociis 

quam  discipulis  omnibus  hujus  collegij,   prorsus    inhi- 

bens  ne  cum   aliquo  dictorum   statutorum    dispensent, 

aut  quaevis  nova  statuta  sive  pro  collegio  seu  pro  quovis 

ejusdemmcmbro,quaL dictorum  statutorum  alicuirepug- 

iiabunt,  condant  aul  decirnant.    Quod  si  forte  cancellarius 

aut    vice-cancellarius.  aut    reverendus  pater  Eliensis 

KPiscoFUs  aut  demAm  quivis  alius  contrarium  attcmp- 

taverit,  et  novum  atiquod  statutum  aliud  Aprctdictis  adbi- 

here  molitus  t'uerit,  ab  ejus  obligatione,  per  haiic  auto- 

ritatem    ab   executoribus    aiiis   mihi  commissam,  ma* 

gistium  et  cseteros  omnes  (am  socios  quam  discipulos 

peuitiis  absolvo,  eisque   omnibus   et  singulis  interdicp 

iiecuivis  hujusmodi  statuto  aut  ordiuationi   pareant  ad*- 

.^  mittantve    quovis    pacto,    sub    poena     perjurij      atq; 

'^  etiam    amotionis  perpetuae   k  dicto  collegio  ipso    fac- 

r     178    1  ^^*     Cacteriim  quia  nihil  est  usq;  ad^o  luculentum  quod 

^  non  k  captiosis  verti  poterit  in  quaestionem,  obeam  rem 

volumus  qu6d  si  quicquam  in  aliquo  statutorum  praedicr 

torum  aut  obscuritatis  autambiguitatis  magistro  et  majori 

parti  sociorum  occurrat  quoad   nos  vixerimus»  eorum 

singulos  in  Christi  visccribus  obtestamur  ut  ea  dubia 

nobis    proponant    quoties   oriantur,   quemadmoduni  et 

hactenus  fecerunt;  nosq;  libentur  (ut  et  ante  non  semel 

fecimus)   illorum   dubiorum  obscuritatem   excutiemus: 

qCiod  si  postquam  nos.  ab  hac  luce  migraverimus,  novi 

quidem  scrupuli  reperti  fuerint  aut  de   novo  suscitati, 

^olumuB  et  ordinamus  utre:;tu8  et  laudabilis  atatutorunt 
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vstis  intereajuxta  mentem  nostram  observatus  et  qui      1757. 

maxima  congruat  instituto  pientissimx  fundatricis,  ^'^  st.  joiin*s 

magistro  pariter  et  sociiB  norma  qnsedam  et  regula  quam    college 

cum  puritate  conscentiarum  suarum  sequantur  in  ejus-         y, 

modi  scnipulis  et  ambiguitatibus  omnibus.  Nequetamen    xoding- 

per  hoc  intendimus,  ut  si  praeter  notitiam  nostram  quis-       .^q^^ 

piam  abusus  in  statutis  ip^is,  aut  in  quavis  eorundeui 

parte,  per  magistrum  aut  ofiiciarios  aut  quemlibet  cieter- 

onim  in  cursufuerit,  qd  is  pro  recto  et  laudabili  statuto- 

ram  U8U  recipiatur ;  aut  si  nos  cum  ipso  magislro  qui 

nunc  est,  aut  cum  ^lio  quovis  sociorum,  in  ulla  staluiorum 

parte dispensaverimus,  noiumus  tamen  ut  hoc  privilcgium; 

uni  aut  alteri  ex  causis  nos  moventibus  concessum^  pro 

communi  quuda  licentiateneatur:  sed  et  cunctos  oramus 

etper  CUristi  vulnera  precamur,  at jmamentorunisuonim 

meminerint,  atq ;  nostram  mentem  in  ipsis  statutis  respi- 

ciant,  maigis  quam  aliquem  qui  pra^ter  asseiisum  nostrum 

dim  irrepsit  eorundem  statutorum  abusum  ;  nam  omnmo 

prohibernus,  ne  per  aliquam  detlarationem  aut  consuetu- 

dinem  ullamaut  diuturnum  quemlibet  abiisum  vel  demum 

actum  aliquem, verbis  aut  intentioni  dictorum  statutorum 

inaliquo  derogetur.    Visitationem  aiUem  hujus  coUcgij  ^ 

noenndis    in    Christo  patrihus   episcopis  I'iLfENSiBus 

COMMEMDAMUS;    quibus    et    concessimus    cujusdani 

idonei  prssentationem,   qui  sit  fu turns  in  hoc  collegio 

socius.      Idoneum    autem    intelligimus,    qui   qualitates 

habeat  eas   quas   describuntur   in   statuto    de    qualitate 

Bociorum :  neq ;  enim  alium  quempiam  recipi  volumus 

acollegio.  Eosdemetiama   muset  per  Dominum  Jesuni 

obsecramus,  ne  quenquam  praesentent  nisi  talem  qui  pro 

suis  mentis  hoc  sodalitio  dignusfuerit,  et  cui  cum  statutis 

per  omnia  conveniat  • 

De  Visitatore. 

Nihil  adeo  bonis  legibus  firmari  muniriq;  potest,  quin 
abhisqui  liceuter  vivcre  et  tuxuilibidiniq;  i'ra^na  laxare 
student,  aliquo  fraudis  commento  i'acil(^  queat  eludi. 
A'os  igitur  iiducia  benignitatis  revcrendissimorum  patrum 
tpueoporum  Elienmam  freti,  et  cum   primis   amatissimi 

domini  uui  Nicolai  West  qui  sedem  episcopakm  jam  suis 

mentis,  obtinet,  nempe  qilod  tam  ipse  quam  successorcsr     Itq     J 

ejus,  pro  zelo  quem  erga  rem  pnbiicam  christianamge- 

ruut,  uullis  futuris  temporibns  patientuii  hajc  statuta 

contra  nostram  mentem  et  contra  sanctissimum  pientis- 

simas  fundatricis  institutum  violari,  statuimus  ordinamus 

et  volumus  quod  episcopo  cuiris  £iiensi  qui  pro  tempore 

fueritf  QUOTi£s/7er  magiUrum  et  prasidentem  decanosq ;  ei 

lAetaurarios^sive  per  magistrum  et  qnatuor  septem  senioribus 

dtpMtctis,  sive  per  quinq ;  ex  eiidem  senionbus  reluclante 
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1757.  magistro  ant  prttsidente^  siuper  duai  tertian  sociorum  parieSf 
8T.  John's  ^qui^itus  fuerit^  $ed  et  citra  quamois  requiMkiontm^  91^ 
COLLEGE  TRiENNio  IN  TRiENNiUM  stfud  ad  colU^um  acuderc 
V.  liceat,  per  se,  vel  per  commifisarium  suum  specialcm 
TODiNG-  quern  duxerit  deputandum,  prxterquam  per  cauceUariom 
TON.  universitatis  Cantabrigias  seu  vice-canceliarium  aut  procu«> 
ratores  universitatis  ejusdem,  et  praeterquam  per  alios  qui 
ex  dicto  collegio  pro  aliquo  crimine  aut  delicto  amoti 
si  Lit  aut  amotionem  liujusmodi  fugientes  recessernnt,  ac 
praeterquam  per  magistrum  aut  aliquam  aliam  personam 
dicti  collegij  aut  alios  quoscuuq;  in  universitate  per 
unain  quindenam  anno  proximo  earn  visitatioQem  prse- 
cedenti  studentes,  et  praeterquam  per  religiosoa  quales« 
cunq ;  priL^dictorumve  aliquem  aut  consanguinem  aiicujus 
socy  dicti  collegij  ;  liceat  inquam,  ad  ejus  visitationeh 
Hhere  accedere,  magisfrumq ;  ac  alios  singidos  socios  scholarei 
ac  discipulos  ejusdem  collegij  in  sacellum  ejusdcm  convo- 
care:  cui  quidem  reverendo  patri  2L\it  ejus  commissario, 
vigore  priesentes  statuti,  plenam  concedimus  potes- 
TATEM,  ut  super  omnibus  et  singulis  particnlis  et  articulis  in 
nostrisstatutis  contentis,  ac  de  quibuscunq  :  articulis  statum 
commodum  aut  honorem  dicti  collegij  concernentibus^  aut  qu<t 
in  dicto  colleaio  aut  aliqua  illius  persona  fuerint  reformanda 
aut  corrigenda^  prasterquam  de  secretis  et  occultis,  magis^ 
trum  socios  scbolares  et  discipulos  interroget  et  inquirat, 
coGATQUE  eorum  unumquemq;  in  virtute  juramenti  et 
PER  censuras  si  opus  fuerit,  ad  dicend,  Veritatem  de 
pnemissis  omnibus  et  singulis,  praeterquam  (ut  predictum 
est)  de  secretis  et  occultis;  excessusq;  ac  pegligentias 
criminaet  delicta  quorumcunque  dicti  collegij  qualiter- 
cunq;  commissa,  in  ea  visitatione  comperta,  secundiUn 
excessAs  exigentiam  et  criminis  aut  delicti  qualitatem  debiii 
PUNIAT  et  uefokmet;  ceteraque  omnia  et  sin- 
gula FACiAT  ET  EXERCEAT  qud  od  ortwi  corrcctioncm  ei 
reformationem  sint  necestaria  aut  quovisminio  opportunity 
etiam  si  ad  PRiv.KTios  KM  aut  amotionem  magistriaui 
prasidentis  aut  alterius  cujuscunq ;  ab  administrationt  sui 
xel  officio^  seu  si  ad  amotionem  aiicujus  socij  scholaris  vet 
discipuli  ab  eo  collegio^  si  tamen  hoc  ipsum  statuta  et  ordi- 
nationes  exigent^  procedere  contingat  Quos  quidem 
magistrum  socios  et  scholares  discipulos,  ac  pra^terea 
ministros  quoscunq;  etiam  famulos,  praedicto  domino 
episcopoet  hujus  com missario, quoad  omnia  et  singula  pne- 
missa,  volumus  et  praecipimus  efi'ectualiter  intendere  et 
parere ;  statuentes  insuper  ut  nullus  in  visitationibus  pr^^"* 
dictis  seu  aliis  scruttniis  faciendis  in  dicto  coUegio,  contra 
r  ISO  1  magistrumautaliquemaliumipsiuscollegyquicquamdicat 
deponat  seu  denunciet,  nisi  quod  verum  crediderit,  sen 
de  quo  publica  vox  et  fama  iaboraverit  contra  eundein» 
iu  virtute  juramenti  ab  eis  coliegio  praestiti;  ordinantes 
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pneterea  quod  dominus  episcoptis  Elitnsis  ciim  in  persond      I757. 
propria  visitare  et  pramissa  facere  dignefvr,  magister  et  st.  john*8 
tbesaurary  unicam  ei  intra  collegium  refectionem  faciaiit;    college 
81  ver6    per  commissarium  episropus  visitaverit,  com-         y^ 
missario  duse  refectiones   intra  collegium  exbibeantur:    jodimo- 
quibus  tarn  reverendum  ipsum  patremquamejus  comniis-       ^^^^ 
sariuin  oramus    ut  cootenti  sint    Caeterum  ihceptam 
aiiquam  viflttationem  ultra  duos  dies  proximo  sequentes, 
aut  ex  causis  urgentissimis  et  rarissimis  ultra  quiiiq ;  dies, 
prorogaraut  continuari  duIIo  pacto  volumus  ;sed  lapso  et 
escacto  illo  triduo,  et  quandoexcausis  praedictis  ulterius 
prorogatur  sexto  die  transacto,  eb  ipso  visitatio  ilia  pro 
terminati  et  dissolute  habeatur.     Et  si  que  in  ea  parte 
compererit  corrigenda  et  reformanda,  que  brevitate  tem- 
poris  corrigere  et  reformare  non  potuerit,  ea  magistro  in 
scriptis  tradat :  qui  ea  omnia,  secundiim  formam  et  exi- 
^tiaro  statutorum,  quam  priroiim  corrigere  et  reformare, 
in  Ttrtue  juramenti  et  sub  pcsna  privationis  ab  officio  suo 
ipso  facto,  teneatur.    Praedictiorum   quoq  ;   reverendo- 
rum  patrum  Eiiensium  episcoporum  et  commissariorum 
MioruDi    quorumcunq;   conscientias,   apud    altissimum 
(quantum  poflsumus)  graviilis  oneramus,  ac  in  visceribus 
Domini  nostri  Jesu  Christi  bortamur  et  obsecramus,  ut 
iu  faciendoet  exequendo  prsmissa,  secundikm  apostoli 
doctrinam  **  non  quaerant  quae  sua  sunt  sed   qua}  Jesu 
*'  Cbristi,"  solumq ;  deuni  babentes  prae  oculis  mentis, 
fiYore  timore  odio  prece  et  pretiocoloribus  occasionibus 
post  positis  quibuscunq;  inquisitionis  correctionis  et  re- 
formationis  ofticium  diligenter  impendant  et  fideliter  in 
omnibus  exequantur,  sicut  coram  Deo  in  ejus  extremo 
judicio  in  hoc  casu  voluerint  reddere  rationein  ;  statuentes 
preeterea  ut  magister  socius  scholaris  aut  alius  quispiam 
biyus  collegij,  super  excessibus  veidelictis,  t;»  vhitati" 
fmibut  ei  inquisitionibtis  per  dictum  reverendum  patrem  vel 
efM$  cOfftmMMfftim  utpremiititur  faciepdis^  accusatus  vel 
detectUB,  copiam  compertorum  vel  detectorum   bujus- 
modiaibi  tradi  dedi  dari  ostendi,  ac  nomitia  detegentium 
vel  denuDciantium  sibi  cxponi  aut  declarari,  nulla  modo 
pelat;  neq;  ipsa  comperta  et  detecta,  aut  nominadete- 
gjentium,    tradantur  eidem   aut  ostendatur;    sed  super 
eitdem  compertis  et  detectis,   statim  coram  ipso  domino 
epUccfpo  vel  efn$  contmissario  personaliter  respondeat,  ac  cor-- 
nciioftem  dAitam  subeat  pro  eisdem,  secummm  nostiarum 
oniinationum    et    statulorum   exigentiam    et   tenorem, 
tammtibms  qmbuKunq ;  provocationibus  appellationibm  que^ 
relUet  aim  juris  etfacti  remediis,  per  quae  ipsius  correctio 
ei  puiiitio  differri  valeat  seu  alias  quovismodo  impediri. 
Si  tamen  ad  privationem  aut  inhabilitatem  magistri  aut 
eipubionem  socij  aut  scholaris  per  episcopum  aut  ejus 
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1757.  commissarium  agatur,  tunc  o^tcndnntur  ei  detecU :  quae  $i 
ST.  John's  "^"  poterit  rationabiliter  et  probabiiiter  eyitare,  et  justa 
defensione  propulsare,  amoveatur  sine  ttppellatiofic  aut 
ulterwri  reinedio;  dummod6  ad  ejus  expulsionem  concurrat 
consensus  quatuor  ^  septent  deputatis  senioribu^  tunc  in 
universitate  praesentibus ;  sint  quorum  consensu  irritata  sit 
hujusmodi  expulsio,  et  nulla  ipso  facto.  £t  insuper  ai 
contra  magistrum,  ad  amotionem  ab  officio,  per  bujusnnxK 
domini  episcopi  commissarium,  etiam  consentientibus  ut 
praefertur  quatuor  iliis  senioribus,  procedatur,  non  nega- 
mus  ei  omnes  querelas  et  defensiones  justas  et  honeatas 
apud  ipsvm  dominum  episcopum  Eliensen^  dummodo  uUetidi 
$ton  appellet ;  non  obstante  nostra  ordatione  prasdict^,  aut 
aliis  quibuscunq;.  Prater  hunc  visitationis  modum^  stas 
ALiuM  NULLUM  EUcmibus  episcopus  coucedimus';  sed  nee 
a  sociis  tolerari  permittimus,  aliquo  pacto :  quod  etiam 
eia  mandamus,  in  vim  juramenti  aui.  Scimus  enimqAod 
eximia  virago  domina  fundatrix  dum  in  bomanis  egit, 
impetravit  ab  Eliensi  episcopo  qui  tuncfuerat^jusfundationis^ 
ei  quidem  ratione  ut  ex  desolatis  aediculia  tarn  illuatre 
collegium  erigerit :  quod  cum  effecerit  et  consummaverit 
*  vWe  poii^  magno  suo  sumptu,  par  est  et  Elienses  episcopi  v ihilo  * 
'  '  MAJOREM  in  hoccollegio  sibi  vindicent  autoritatem  quam  in 
cjETEfiJS  academut  colkgiisubi  non  sunt fundatores.  His 
itaq ;  dictis  legibus  quas  tum  salubres  tiim  justas  existi- 
mamus,  magistrum  et  scholares  omnes  tam  socios  quam 
discipulos  collegij  divi  Joliannis  in  Cantabrigia,  regi 
volumus  et  gubemari :  quibus  si  sese  dili^nter  attem- 
perent,  nihil  dubitamus  quin  afflatus  aderit  divini  spiritAs^ 
qui  rectik  perducet  obsequentes  ad  niagnam  eruditionem 
cum  pari  conjunct^  sanctimonia.  Neque  enim  fas  est  am- 
bi^rere,  quin  sacer  ille  spiritus  qui  in  qu^vis  congregatione 
christianorum  residet,  prassto  sit  adjuturus  cunctos  qui 
cum  fideet  pura  conscienti^  conversari  conantur,  justisq; 
et  salubribus  monjtis  obtemperant;  prsecipue  tamen  eoa 
qui  studio  sacrarum  literarum  insudant  Nam  ob  ha^ 
potissimum  reserandas  ille  missus  fuit  ;**  quum/*  inquit, 
venerit  ille  qui  est  spiritus  veritatis,  ducet  vos  in 
onmem  veritatem."  At 91/05  ducet  ?  nimiriim^  humiles 
et  obsequentes.  Super  hujusmodi  requiescit,  fovens  eos» 
ct  indicibilibus  eos  consolationibus  reficiens:  sedetistis 
quum  sit  ostiarius,  aperit  ac  reserat  arcana  scripturarunu 
Nihil  igitur  vobis  hsesitandum  est,  fratres,  quin  si  studue- 
ritis  has  leges  observare,  pariter  et  unanimes  in  charitate 
jugitur  conversari,  patri  nostro  complacitum  erit  suo  vos 
tandem  affiare  spiritu ;  quod  ut  faciat,  ipse,  tamet  si  pec- 
cator  sim,  assidu^  precabor ;  et  vos  vicissim^  quasso,  pn> 
me  precimini. 
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De  quatuor  sociis  et  duobus  discipulis   per  Jobannem       Y7S7. 
Rofiensem  Episcopum  Uindatis.  3^^  ^^^*^  ,^ 

Quinetiam  decerao  qu&d  ad  exercitamenta  scbolastica,  ^ 

etad  eaquae  perstatuta  collegij  caBteri  socii  perimplere  xoding- 
teoentur,  similiter  obstrin^ntur:  et  ad  ea  periinplenda,  ^^^^ 
pariteret  ad  has  meas  ordinationes  fideiiter  observandas, 
protinbsutelecti  fuerint,  juramentum  pnaestent  corporale, 
et  cetera  faciant  quae  ad  hunc  eifectura  exiguntur;  et  si 
deliquerint,  siniili  modo  per  omnia  subjaceant  correc- 
tioDi :  et  idem  etiara,  quantum  ad  duos  illos  discipulos 
attinet,  fiat,  juxta  modum  et  formam  qu^  caeteri  trac- 
tantur  discipuli.  Postrem6  volo  quod  ad  has  meas 
ordinationes  cilra  fraudem  observandas,  tarn  magis- 
ter  quam  caeteri  socij,  mox  ut  electi  fuerint,  jure- 
jurando  sint  obstricti;  ne  fort^  per  negligentiara  et 
incuriam  suam,  ob  indenturarum  inter  nos  confectarum 
vioiationem,  collegio  gravis  inferatur  jactura. 

EXTRACTS  from  Queen  Elizabeth's  Statutes. 
Preamble 

Elizabetha  Dei  Gratia. 
Itaq;  mtiltis  superioribus  stattUis  abrogatis,  mutHsmnta* 
ti$  et  emendatiSf  nonnutlisq;  novis  odditis^  A^sc,  authoritate 
nostrS^  inviolabiliter  ab  omnibus  qui  in  hoc  coUcgio  com- 
niorantur  et  commoraturi  sunt,  custodiri  et  observari 
volumus,  quem  ad  modum  uniuscujusq;  oiFicium  in 
statutis  sequentibus  descriptum  designatumq;  fuerit* 
/eservat.  semper  nobis  et  successoribus  nostris,  ^c. 

•  *  Note,  this  clause  of  reservation  is  not  complete,  in 
the  original:  but  it  is  more  fully  expressed  in  the 
50th  chapter. 

Chap.  2d.    De  electione  Magistri. 

Quod  si  tunc  per  *  viam  spiritills  sancti  concordibus  *  rim,  (for. 
animis,  ncmine  dissentiente,   in  unum  quempiam  ejus- »»^^n»)  v»do 
modi  virum  consenserint,  qualis  in  statuto  aiitelecto  de-  *"^°  P*  ^'^' 
scriptus  est;   aut  si  major  pars  praesentium  super  uno 
aliquo   bujusmodi  consenserint;   volumus  et  statuimus 
absq;  mor4  (null(i  prorsus  licentia,    ordinarij  visitatoris 
aut  alterius  cujuscunq;  jurisdictionem  ordinariam  prae- 
tendentis    expectat&)    magister    collegii    pronuncietur: 
qu6d  si  quinq;  illorum  de  uno  aliquo  non  consenserint,  r     jgq    n 
turn  ed  COLLEGII  visitatorem  veniatur;  et  ille  pro  ^  -^ 

magistro  habeatur,  qucm  iolus  visitator  diixerit prafi- 
dendum^  modb  is  statuto  de  qualitate  ct  officio  magistri  in 
omnibus  respondeat. 
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Chap.  llth.     De  Electione  Praesidis. 

Quod  si  post  tria  nperta  scrutinia,  ipse  magister  cum 
quatuor  de  uno  non  convcnerint,  turn  is  electus  erit  in 
quern  ipse  magister  cirni  tribus  maxim^  senioribus,  ex. 
dictisocto  senioribus  sociis  domi  pra^sentibus  autmajori 
eorundem  parte,  consenserint.  Quod  81  ne  ii  quidem 
ante  hora'm  tertiam  ejusdem  diel  de  uno  cooptando  (ut 
dictum  est)  concordare  possint,  omnes  tamen  octo  seni* 
ores  vel  septem  ex  his  de  uno  eligendo  uuanimiter  con- 
senserint, eo  casu  volumus  magistrum  illis  octo  vel 
septem  sic  consentient i bus  assensum  suum  accommo- 
dare.  Quod  si  ne  septem  quidem  sic  ut  pra^dictum  est 
unanimiter  consenserint,  tini  is  pro  electo  habeatur 
quern  ipsr  magister  solus  nominaverit. 

Chap.  13th.     De  Sociorum  Electione,  ac   ipsius  Cir- 

cumstantiis. 

Porr6,  delectum  hunc,  quoties  eveniet,  celebrari  volu- 
mus et  ordinamus  quiiq ;  die  Lun<e  quas  proximo  sequitur 
Dominican!  quintam  quadragesimae:  quo  die  magister  et 
octo  seniores  convenient  in  saceilum,  cum  horologium 
insonuerit  octavam;  et  illic,  primi!km  lecto  statuto 
de  cooptandorum  aualitatibus,  magister  primum*  de-> 
inde  rehqui  per  ordinem  seniores,  jusjurandum  quod 
sequitur,  tactis  sacris  evangeliis,  praestabunU  **  Ego- 
''  N.  N.  Deum  testor,  et  sancta  ipsius  evangelia,  roe 
"  neminem  in  socium  bujus  collegg  electurum,  nisi 
quem juxtastatutum  anteiectum  mea  conscientia  magi» 
idoneum  judicabit;  neq;  illud  faciam,  pretio  rei  mer- 
cede  aliqu&  a  quopiam  atit  dat&  aut  expectatji,  neq; 
ull&  ali&  sinistral  aut  prav&  affectione.**  Juratis  sin* 
gulis,  fiat  statim  npertum  scrutinium.  Seniores  vero,  ut 
simulatio  promittendiet  spes  decipiendi  i  medio  toUatur 
juxta  senioritatis  ordinem,  publice  et  ut  caelteri  exaudire 
possint,suflragia.conferant;  et  de  quo  magister  et  quatuor 
ex  diclis  senioribus  consenserint,  is  pro  socio  habeatur  r 
quod  si  post  aiterum  aut  tertium  scrutinium,  de  uno^ 
quatuor  cum  magistro  non  consenserint,  tiim  eodem  modQ 
procedatur,  quo  in  electione  pr^sidis  et  lectorum  et 
aliorum  ofiiciarium  dictum  est;  et  is  socius  habeatur,  qui 
eo  modo  electus  fuerit. 
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Chap.  14tb.    Jusjurandum  electiSocii. 

Quod  si  contingat  me  posthac  propter  contemptum, 
''  rebellionem,  inobedientiam,  malos  mores,  Tel  alia 
"  merita,  vel  propter  causas  in  prsesentibus  statutis  con- 
^'  tentas,  per  magistrum  vel  alios  in  hiyusmodi  negotiis 
**  habentes  interesse,  corrigi  aut  punin  aut  a  dicti  col- 
"'  legij  sustentatione  et  soeietate  secundilm  fonnam  sta-^ 
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"  tutorum  excludi  expelli  vel  amoveri,  ipsum  magistrum  1757. 
"  aut  aliam  pereonam  uUam,  occasione  expulsionis  aut  jqhn's 
"  amotionis  tiujusmodi  nunquam  persequar  seu  in- 
**  quietabo,  per  me,  alium,  vel  alios;  nee  ab  aliis  moles- 
**  tari,  vexari  $eu  inquietari  procurabo  in  foro  ecclesiastico, 
**  seu  secular],  seu  alio  quocunq;  modo:  sed  contra,  ex 
"  cecta  me&scienti^  pur^,  sponte,  simpliciter  et  absolute 
omni  action!,  occasione  correctionis,  punitionis,  exclu- 
"  sioois,  seu  amotionis  hujusmodi,  adversus  magistrum, 
seu  alios  dicti  collegii  socioset  scholares,  mihi  quomo- 
"  dolibet  conjunctim  sive  divisim  com()etenti,  appeU 
**  lationi  quoque  et  querelas  in  ea  parte  faciendis,  ac 
'*  quarumcunq;  literarum  impetrationi,  etiam  precibus 
**  principum  procerum,  magnatum,  pruplatorum  et 
**  aliorum  quorumcunq;  (quantumcunq;  mihi  alias  pro^ 
**  bitatis  et  vitse  mehta  suffragabuntur,)  in  vim  pacti 
"  renuntio.'* 

Chap.  Mth.    De  ambiguis  et  obscuris  interpretandis. 

Distribuimus  jam  universis  collegii  membris  officia 
timul  et  ofBciorum  leges:  quae  si  serventur  ad  amussim  et 
invioIata,(quod  utiq;  vehementeroptarous,)  exeodemviros 
baud  dubiosperamus  prodituros,  qui  magnae  tum  utilitati 
turn  hcftiori,  non  solCim  huic  collegio,  vertim  etiam  toti 
yegno  futuri  sunt :  provisum  etiam  est,  quoad  fieri  potest 
per  uniuscujusq;  juramentum,  (quo  nihil  apud  Christianos 
firmius  aut  antiquius  haberi  debet)  ut  statuta  haec  per 
not  jam  tradita  exactissim^  serventur  a  singulis,  quateniks 
tinumquemq;  concemant 

Abrogatis  igitur  quibusvis  aliis  statutis  pro  hujus  col- 
legii gubematione  privis  excogitatis,  base  praesentia  cum 
vera  tum  salubria  pronunciamus ;  quibus  observandis, 
tarn  magistrum  quam  socios  et  discipuios  astringi  volu- 
mus ;  rtiervata  nobis  nihilominus  potestate  vel  adjiciendi 
▼el  miouendi,  seu  reformandi,-  interpretandi,  decUrandi, 
mutandi,  derogandi,  toUendi,  dispensandi.  novaq;  hirsus 
alia,  si  opus  erit,  statuendi  et  edendi,  non  obstantibus 
his  statutis  factis  et  juramento  firmatis;  caieris  autem 
omnibus,  cujuscunq;  dignitatis,  authoritatis,  stattls,  gra- 
des, aut  conditionis  existant,  ac  magistro  quoq;  ac  scho-  r 
laribus  tarn  sociis  quam  discipulis  omnibus  bujus  collegii  ^ 
f fiif&eii/es,  ne  cum  aliquodictorumstatutorum  dispensent, 
autulla  nova  statuta  sive  pro  collegio  sive  pro  quocunq; 
ejnsdem  membro,  quae  dictorum  statutorum  alicui  re- 
wi^MUHint,condantet  decernant.  Qu6d  si  forte  cancel- 
lanus,  aut  vice-cancellarius,  aut  reverendus  pater  Eliensis 
tptMcopus,  aut  demilm  quivis  alius  contrarium  attentaverit, 
et  novum  aliquod  statutum  aliud  k  praedictis  adhibere 
molitus  fuerit ;  ab  ^us  obligatione,  authoritate  nostr&, 
magistrum  et  caeteros  omnes  torn  socios  quam  discipuios 
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penitiis  absolvimus,  eisq:  omnibus  et  singulis  interdi-^ 
cimus,ne  ullihujusniodi  statuto  aut  ordinationi  pareant, 
admittantve  quovid  pacto,  sub  poena  perjurii  atq;  etiam 
amotionis  perpetuae  ^  dicto  collegio  ipso  facto. 

Qu6d  si  inter  magistrum  et  socios,  aut  inter  socios 
ipsos,  aliosve  nostri  coll^j,  super  aliqiio  articulo  statuto- 
rum  nostrorum,  dubiuro  aliquod,  aut  ambiguitas,  contro* 
▼ereia  seu  opinionum  varietas,  ▼eldiscordia,  oriatur,  cvjus 
decisio  seu  senus  et  piaous  inteliectus,  intra  octo  dies, 
k  tempore  exorientis  emergentis  et  commotse  dubita* 
tionis  computando,  necjuiverit  inter  eos  haberi;  tunc 
volumus  ut  partes  dissidentes  duos  ex  collegio  socios 
eligant,  qui,  ita  electi,  quam  cit6  poterit,  ^evekbndvm 
EPiscopuM  Elibnsem  pro  tempore  existentem,  (in  quo 
sincerani  fiduciam  ponimus,  quemq;  juxta  planum,  com* 
niunem,  literalem  et  grammaticalem  sensum  et  ad  du- 
bium  praetensum  aptiorem,  omnes  hujusmodi  ambigui- 
tates  interpretaturum,  dissoluturum,  declaraturum, 
arbitramur,)  ubicunq;  intra  r^num  Angliae  fuerit,  odennt ; 
vel  saltem  totam  controversiam,  in  duobus  scriptis,  8u2l 
ipsorum  manu  aut  notarii  publici  subscriptione,  vel 
nlicujus  sigilli  authentic!  appositioue,  muoitis,  eidem 
retertndopqtrifXgmdcenL 

Ci^us  quidem  rcverendi  episcopi  determination!,  inter* 
pretationi  et  deciarationi,  super  pnedicto  dubio  ita  ut 
praefertur  disputato  ac  ad  eum  delato,  ftciendis,  magis- 
trum pra^sidem  socios  et  ca^teros  omnes  dicti  coliegii 
obtemporare  volumus,  et  cum  effectu  parere;  sub  ipso- 
rum debitojuramento  collegio  prsntito,  et  poena  aaio- 
tionis  perpetuae  k  dicto  collegio,  si  contra  fecerint,  ipso 
facto;  noientes  quod  per  consuetudinem  ullaro,  aut 
diuturnum  ()uemlibet  abusum,  aut  demiim  actum  ali- 
quem,  verbis  aut  intentioni  dictorum  statutorum  in 
aliquoderogatur:  illud  autem  imprimis  mandamus,  ut 
juramentorum  suorum  meminerint,  atq;  noatram  mentem 
in  ipsis  statutis  respiciant,  magis  quam  aliquem  (qui 
praeter  assensum  nostrum  clkm  irrepsit,)  eorundem  sta- 
tutorum abusum.  Visitationem  autem  hujus  collegg 
^  reverendis  in  Chruto  patribm  episcopis  Eliensibus, 
coMMENDAMUs;  <q[uibus  et  concessimui  cujusdam  idomi 
prttsentationem^  qui  sit  futurus  in  hoc  collegio  socius: 
idoneum  autem  intelligimus,  qui  qualitates  habeat 
->  easdem  quae  describuntur  in  statuto  de  qualitate  socio- 
rum;  fieq:  enim  alium  quempium  recipi  volumus  d  col- 
legio ;  neminem  autem  iili  praesentent,  nisi  talem  qui  pro 
suis  meritis  hoc  sodaiitio  dignus  fuerit,  et  cui  cum  sta- 
tutis per  omnia  conveniat. 
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Nihil  adeo  bonis  legibus  firman  muniriq  ;  pote8t,quin   college 
ab  iisqui  licenter  vivere  et  luxui  libidini  frasna  laxare         y 
student,  aliquo  fraudis  commento  facile  queat  illudi.  Nos    todivg- 
igitur  fiducia  benignitatis  reverend!  in  christo  patris  epis"        .^on* 
€Qpi  Eliemis  qui  nunc  est,  et  successorum    $uorum^  freti, 
confisiq ;  quod  orthodoxae  fidei  et  reipublisB  Christianae 
zelo   biec  nostra  statuta  perpetuis    futuris   temporibus 
inyiolabiliter,  ad  laudem  dei  et  bonorem  collegii,  obser- 
vari  procurabunt  et  nitentur  ;  et  ea  vei  eorum  aliqua, 
contra  nostram  mentem  et  sanctissiinum  pise  fundatricis 
institutum,  minime  violari  patientur. 

Statuimus     ordinainus    et  volumus,    ut    episcopus 
Eliemsis  qui  pro  tempore fuerit^  quoties  per  magistruin 
et  quinque  ex  senioribus,  sive  per  septeni  seniores,  re« 
luctante  magistro,  KEQCJisiTUsyiienV,  ad  collegium  valeat 
et  possit  accedere ;  magistrum,   prsesidem,  decanos,  the- 
saurarios,  socios,  scholares  et  discipulos  collegii,  in  eccle- 
siam  ejusdem  convocare ;  eoUegium  tarn  in  capite^  quam 
in  membris  visit  a  re  ;  nc  de  et  super  omnibus  et  singulis* 
Stat  urn  commodum  et  bonorem  dicti  collegii,  statuta, 
magistriyprdesuiis,  decanorum,  tbesaurariorum,  sociorum, 
discipulorum  vel  ministroruni  reformationem  et  correc- 
tionem,  concernentibus,  diligcnter  inquirere  ;  juramen-* 
turn,  **  de  diceodo  veritatem  in  pnemissis  onmibus  et 
**  singulis/*  ab  iisdem  exigere ;  crimina,  excesaus,  de- 
licta  et  negligentias  quorumcunq  ;  dicti  collegij,  quali- 
tercunq;  commissaine&  visitatione  comperta»  secundikm 
criminum,  excessuum,    delictorum    et  negligentiarum 
qualitatem  et  exigentiam,  debits  punire  corrigere  vel  refor^ 
mare,  ac  jurisoictionem  suah  ordikariam,  quam 
volumus  ct  hoc  statuta  nostra  ordinamus  ad  eundem  episco* 
pum  Elieiosem  et  successores  suos  in  perpetuumspectare 
et  pertinere,  iu  magistrum  et  socios  dicti  collegij  exereere 
cjbtaraque  omnia  et  singula  ^dcere  et  exercere qua 
ad  eorum  correctianem  et  reformationem  sunt  ntcessaria  aut 
quovis  modo  opportuna  :  etiam  si  ipsum  ad  privationem  seu 
amotionem  magistri  praesidis  aut  alterius  ciyuscunq  ;  ab 
administratione  vel  oflicio,  seu  ad  amotionem  alicujus 
socii  scbolaris  vel  discipuli  ab  eo  collegio,  (si  tamen  hoc 
ipsum  statutum  et  ordinationes  exigant,)  procedere  con- 
tiDgat.    Eum  autem  volumus,  visitatione  semel  incepti 
atq;  inchoate,  ut  quam  cit6  commode   poterit,  causas 
omnes  djjudicet  et  determinet,  ac  finem  visitationis  susft  f     187    1 
omninb  intra  qmndedm  postejus  ad  collegium  accessio* 
uem  dies  faciat. 

Statuimus  insuper,  ut  in  visitationibus  collegij  per  rever^ 
endum  patrem  Btiesuem  episeopum  quemcunq ;  pro  tempore 
existeateoii  nuUua  fQctorum  aut  scholarium  contra  iqa« 
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17^7*  gtstrum  aut  aliquem  alium  illius  coUegii  quicquam  dicat» 
ST.  John's  deponat,  detegat,  vel  denunciet,  nisi  quod  verum  credat» 
COLLEGE  seu  de  quo  publica  vox  et  fama  contraeundem  laborat, 
sub  pccna  violationis  juramenti  ab  iisdem  sociiset  schola* 
ribus  cpllegii  praestiti :  et  super  excessibus  vel  delictis  in 
visitatioiie  et  inquisitione  hujusmodi,  detecti,  denunciati 
velaccusatiy  (copiisdetectorum  et  compertoruniy  nomi- 
nibusq  ;  detegentium  lis  minimi  traditis  vel  osteosisj 
super  excessibus  et  delictis  hujusmodi  constituti  coram 
domino  Eliensi  episcopo,  summarii  et  de  piano  procedente 
respondeant  et  eorum  quilibet  respondeat  per  se,  correc- 
tionem  debitam  pro  iisdem  subeant  et  eorum  quilibet 
subeaty  secundiim  nostrarum  ordinationum  et  statutorum 
exigentiam  et  tenorem  ;  cessanlibus  quibuscunq;  provo* 
cationibus,  appellationibus,  querelis,  et  aliis  Juris  et  facti 
remediis,  per  quae  ipsorum  et  cujuslibet  eorundem  cor^ 
rectio  et  punitio  ditferri  valeat^  seu  aliks  quomodolibet 
impediri — si  tamen  ad  privationem  magistri,  aut  ezpuU 
sionem  socij  scholaris  vel  discipuli  agatur,  tunc  volumus 
etstatuimus  ut  ostendantur  ei  detecta:  quae  si  rational 
bilitur  et  probabiliter  evitare  et  just:\  defensione  pro* 
pulsare  non  potest,  volumus  ut  amoveatur,'Sine  appella- 
tione  aut  ulteriori  remedio. 

Et  si  quae  alia  in  membris  corrigenda  et  reforroanda 
fuerint,  quUe  brevitate  t^mporis  corrigi  et  reformari  non 
poterunt»  ea  omnia  et  singula  magistro  in  scriptis  tradet : 
qui,  secundi^m  formam  et  exigentiam  statutorum,  et  in 
virtute  sanctas  obediential  ac juramenti  sui,  sub  violationis 
pcena,  hujusmodi  corrigenda  et  reformanda  diligenter 
et  fideliter  corrigere  et  reformare  studebit,  ettenebitur. 
Dtssolut^q  ;  visitatione,  pro  esculentis,  poculentis,  ex-^ 
pensis,  oneribus,  et  procurationibus  ratione  vi$itationis 
htyusmodi  debitis,  volumus  etstatuimus  ut  summapecu- 
niaria,  in  bonae  memoriae  dominiJacobi  oUm  Eliensis 
episcopi    coucessionibus  et   ordinationibus  limilata  et 
declarata,  absq ;  dilatione  quilibet  solvatur.    Reverendi 
vero  patris  episcopi   Eliensis  cujuscunqi  pro  tempore 
existentis  conscientiam  apud  altissimum  oneramus,  et  in 
Tasceribus   domini  nostri  Jesu  Cbristi  hortamar,  ut   in 
iaciendo  et  exequendo  praemissa,    secundum   apo^oli 
doctrinam  *^  non  quasrat  quae  sua  sunt,  sed  qum  Jesa 
*'  Cbristi" :  solumq ;   deum  habens  prae  oculis  mentis, 
&vore,  timore,odiOyprece,atttpretiO|  coloribusaut  occa^ 
tionibus  post  habitus  quibuscunq ;  visitationis,  inquisi-' 
tionis,   correctionis,    reformationis  officinm    diligenter 
impendeat,  et  fideliter  in  onmi  bus  exequatur,  sieut  coram 
deo,  in  ejus  extremojudicio,  in  hoc  casu  volueritjreddere 
rationem. 
r     183    ]     His  igitur  dictis  legibua,  &c.  (sieut   in  conclasione 
•  ride  p.  181*  capitis  de  visitatore^in  Episcopi  FMieri  nMoHM^ 
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Chap.  C5th.    De  Modestia,  et  Morura  Urbanitate. 

Omneslites  doraesticcB  intra  collegium  et  cognoscan' 
turetdi  judicentur.  Qui  foras  aliquem  in  jus  vocaverit, 
sine  consensu  magistri,  aut  (eo  absente)  praesidis  et  inajo- 
ris  partis  seniorum,  collegio  amoveatur.  Disseutionis 
inter  socios  discipulosve  ortae  intra  biduum,  si  fieri  possit, 
a  magistrOy  aut  (eo  absente)  praeside  et  octo  senioribus, 
sedentur :  sin  fieri  non  possit,  quatuor  socij  per  disseu- 
tientes  eligendi,  cum  magistro,  aut  (eo  absente)  praeside, 
litem  audiant,  et  cum  aequitate  dirimant ;  et  quam  illi 
omnes,  vel  magister  (aut  si  illi  absitj  prases,  cum  duo- 
bus  sic  electis,  sententiam  tulerint,  in  ek  conquiescant 
dissentientes :  qui  secus  fecerit,  collegio  privetur.  Lis 
vero  inter  magistrumet  socium  unum  aut  pluresorta,  a 
praesideetreliquis  senior ibus,  aut  (si  praises  unus  litigan- 
tium  sit) a  socio  maxime  seniore^  qui  unus  litigantiam 
non  sity  et  cognoscatur  et(si  fieri  possit)  tranquilictur  : 
sin  intra  biduum  hoc  fieri,  non  |K)ssit,  ad  prapositum  col* 
Ugif  regaliSf  magistros  collegiomm  TrinitatU  et  Chritti^  per 
duos  socios  utrinq;  eligendos,  lis  deferatur;  et  quod  duo 
ex  illis  statuerinty  juxta  formam  statutorum  aut  leges 
regni  nostri,  id  ratum  esto.  Qui  non  paruerit,  collegio 
amoveatur. 

Also 
In  the  chapter  relating  to  the  election  of  the  master. 

It  is  ordained,  that  if  five  of  the  fellows,  after  two 
scrutinies  (to  be  ended  upon  the  same  day)  should  not 
agree  upon  ope  person,  then  they  are  to  come  to  the 
visiior  of  the  college ;  and  he  is  to  be  esteemed  as  master, 
ivbom  the  visitor  only  shall  tuinic  fjt  to  set  over  them: 
provided  he  answers  to  the  statute,  in  all  points,  con- 
cerning the  quality  and  office  of  master :  and  the  said 
visitor  shall  signify  to  the  fellows  of  the  same  college, 
within  twenty  days  from  the  day  of  such  devolutioa 
upon  him,  by  an  instrument  sealed  with  the  seal  of  his 
pastoral  office,  the  same  person  so  promoted  to  the  master- 
ship. 

In  the  chapter  relating  to  the  election  of  president, 
lecturers,  and  other  officei's, 

It  is  ordained,  that  if  the  master  and   fcllows-shourd 
not  agree  in  the  election ;  and  the  master  should  be  out 
of  the  kingdom  ;  then  he  whom  the  Bishop  of  Ely  ^  visitor 
of  the  said  college^  being  within  the  kingdom,  ^W/ifom-  r 
VQte^  is  to  he  elected  into  the  qifice.  *- 

N.  B.  By  the am^rjrecJ foundation,  (i.e. the  before  men- 
tioned foundation  of  the  two  «Saai/Aa?e//-fellowships,) 
some  objects  of  election  were  made  preferable  to 
Qihrn-s :  and  TodingiorC^  rights  upon  the  merits^  de* 
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pended  upon  his    being  a  preferable    object; 
whereas  Craven  was  only  a  general  one.    But  the  ex- 
ception taken  to  Todington^  against  electing  him  into 
the  feilowshipy  though  otherwise  a  preferable  object 
within  Dr.  Xenon's  descriptions,  was  his  being  mu- 
TtiATEDy  and  thereby  excluded,  by  the  foundation, 
from  being  capable  to  be  chosen :  ibr  that  by  one  of 
the  old  statutes,  (prior  to  Dr.  Ketons  deed,  which 
refers  to  them,)   it  is  ordained  **  that  the  persons 
eligible  as  scholars^  should  be  corporeluixllxs  conta- 
giosis  aut  incurabilibus  morbis  vitioso,  aliasvede- 
lormi  aui  mutilo."   From  whence  it  was  inferred 
,      that   though  this  clause  is  not  indeed  repeated  as 
one  of  the  qualifications  of  a  fellow,  yet  it  must  be 
80  intended:  for  the  statulen  could  never  mean  to 
require  less   perfection  in  the  fellows  than   in  the 
scholars ;  since  the  fellows  are  expressly  described 
as  potiora  et  solidiora  membra  coliegij,  and  are  to  be 
elected  out  of  the  scholars :  and  are  considered  as  de« 
signed  for  the  ministry  and  holy  orders,  into  which 
no  deformed  or  mutilated  persons  are  admissible. 
The  counsel  who  shewed  cause  against  the  prohibition, 
and  who  argued  (at  first)  only  from  Queen    Elizabeth^ $ 
statutes,  (for  Bishop  Fisher's  were  not  laid  before  the 
court,  till   some  time  afterwards^   made    three  points 
upon  them ;  viz. 

1st.    Whether  the  bishop's  general  visitatorial  autho- 
rity dees  not  extend  to  the  election  of  fellows,  upon  the 
anginal  foundation. 
2d.  Whether  it  extends  to  this  £r;i//ejreif  foundation. 
3d.  Whether  the  clause  which  gives  distress  upon  the 
estates  of  the  college,  excludes  the  visitor. 

And  several  of  Queen  Elizabeth's  statutes  were  read, 
on  behalf  of  the  visitor;  particularly,  the  60tb(deam- 
biguis  et  obscuris  interpretandis,)  and  C.  51st.  (de  Visi- 
tatore,)  and  also  C.  2.  (de  Electione  Magistri.) 

Contra,  on  behalf  of  the  college,  were  read  and  relied 
on,  C.  25th.  (de  Modestia,  &c.)  C.  13th.  (de  Electione 
^  Sociorum)  andC.  llth.(  de  Electione  Praesidis.) 
J   N.JB.  All  these  were  Queen  Elizabeth's  statutes  :  and  it 
was  said  by  the  counsel  for  the  visitor,  that  though 
Bishop  Fisher  as  surviving  executor  of  Margaret  CowU' 
tess  of  Richmond,  gave  statutes :   yet  he  had  no  power, 
AS  executor,  to  do  so;  and  that  therefore  Queen  Eliza- 
beth afterwards  gave /re jA  statutes. 
Cf/r'.  Let  it  stand  over  till  to-morrow :  and  let  us  have 
copies  of  the  material  statutes,  in  the  mean  time. 

On  Friday  the  26th  of  November  1756,  this  motion  pro- 
ceeded. And  on  behalf  of  the  visitatorial  power,  it  was 
argued,  1st.  That  the  bishop  had  a  gzheral  right  of 


TON. 
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visitation  of  the  college ;  wh  ich  included  the  ELtcrios  of       \  757. 
FELLOWS,    as  well  as  o^Aer  matters  that  concerned  the  st.  joun's 
college;  -idly.  That  tijis  creneral  ripht  extends  to  the  an-    college 
NEXED,  as  well  as  to  the  original  founA'Ation  ;  and  3diy.  ^^ 

That  the  clau$e  of  ni^T res :^,  (which  had  been  urged  to    jqding- 
be  a  distinct  and  particular  remedy  given  by  the  annexed 
foundation,)    did  not   exclude  the  general  right  of  the 
bishop  to  visit. 

First — the  original  foundation  of  the  college  was  up- 
on express  condition  **  l*hat  the  Bishop  of  Ely  should  be 
•*  visitor."  And  Dr.  Ketons  foundation  is  incorporated 
with  the  original  foundation :  he  was,  in  effect,  only  a  pur^ 
chaser  of  two  fellowships  and  two  scholarships. 

And  the  new  statutes  (o( Queen  Elizabeth)  y/ere  subse* 
quent  to  Dr.  Keton'%  foundation  :  and  J)r.  K.'s  fellows 
vrerepart  of  the  college,  at  the  time  when  these  statutes 
commend  the  visitation  of  the  college,  i.e.  of  the  whole  col- 
lege, to  the  bishops  of  Ely  for  the  time  being.  These 
statutes  constantly  speak  of  the  bishops  of  £/y  as  general 
visitors  of  the  college  :it  that  time,  and  already  so;  and 
f#o/ as  being  constituted  so,  merely  and  only  or  those  tta* 
tutes  of  Queen  Elizabeth.  And  his  general  visitatorial 
power  includes  the  election  of  fellows,  as  well  as  other 
matters. 

The  general  visitor,  upon  /^/^-foundations,  is  the^oww* 
der :  upon  fpiriftia/ foundations,  iha  ordinary. 

The  general  power  of  visitation  of  the  college  is  given 
to  the  Bishop  of  JE/y ,  et  nomine  of  "  visitor.** 

No  particular  set  furm  of  words  is  necessary  to  the 
appointment  of  a  visitor,  Fitz-Gib.  305.  Dr.  ^entley  y. 
Bishop  of  Ely — "  lisitator  sit  Episcopus  Kliensis,"  was 
the  bishop's  whole  right  to  be  general  visitor  of  Trinity 
collesje. 

And  he  is  complete  visitor :  and  such  power  may  cease  f     19 1     1 
and  revive  again.     The  case  of  The  King  v.  Bishop  ofChes^ 
ter^  warden  of  Manchester  college,  2  Strange  797.  proves 
this. 

The  lale  case  of  Dr.  Green  v.  Dr.  Rutherford  in  Chan- 
cery, was  only  a  trust,  given  upon  another  tooting. 

No  objection  can  arise,  as  to  executive  part,  from  the 
legislative  power  being  reserved  to  the  crown. 

Deprivation  and  admission  of  fellows  are  incidental 
and  essential  to  the  general  power  of  a  visitor.  Sir  T. 
Joftesllo.  The  King  v.  Warden  of  All  Souls  College/n\ 
Oxford. 

Neither  is  it  any  objection, "  that  particular  times  and 
occasions  of  going  to  the  college,  are  stated  and  speci- 
fied :"  for  upon  particular  gravamens,  he  may  exercise 
the  power  of  admission  and  deprivation,  eo  nomine  as 
visitor. 
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]  767*         Second  point — The  bishop's  general  Tisitatorial  autho* 
ST.  John's  ^'^y  extends  to  the  annexed  foundation,  as  well  as  to 
COLLEGE    the  origiiw/ foundation.    Both  are   within  the  same  rea- 
y^         son :  and  these  ingrafted  fellows  are  to  be  bound  by,  and 
TODiNG-  ®^^"  ^  swear  to  the  statutes  then  in  being.    And  here, 
TON.      f^^  new  statutes  are  given  by  the  annexed  founder  :.aind 
*      the  power  he  reservdi  was  only  to  give  additional  ones 
conformable  to  the  old  ones.     And  the  indenture  refen^ 
throughout,  to  the  original  foundation :  which  is  a  strong 
implication.    In  5  Mod.  421.  indeed,  this  pointy  '^  whe« 
"  ther  the  visitor  appointed  by  the  founder,can  be  extend* 
•*  ed  to  the  new  fellows"  was  doubted..  This  is  cal- 
led Mr.  Jewwt/ig's  case,  of  Clare- Hall:  it  was  then  ad- 
journed, and  does  not  appear  ever  to  have  been,  deter- 
mined.   But  oh  aist  March  1747,  in  the  case  of  the  Jit* 
torney  general^  at  the  relation  of  Mapl^ofty  v.  Talbot^  (the 
[2  Vcz.  78.    case  of  the  master  and  fellows  of  Clare-Hall  in  Cambridge^) 
8Alk.  66?.]    L^jrd  Hardwicke  held   "  that  the    atmexed  foundation, 
**  wliereno  new  itatHteszre  given,  must  follow  the  origiml 
'•  foundation.*' 

Third  point — ^This  deed  giving  another  remedy,  viz. 
by  DISTRESS,  does  not  preclude  the  visitor.  It  is  not  ad 
idem:  it  is  given  to  the  church  of  SotUhwell;  not  to  the 
parti/  injured  in  point  of  election  and  admission.  But 
however,  if  it  had  been  given  to  the  party  injured,  it 
could  not  have  taken  away  his  appeal  to  the  visitor^  for 
relief:  for  the  one  is  in  order  to  obtain  election  and  admis- 
sion :  the  other,  for  the  profits.  The  specific  relief  must 
.  come  from  the  visitor:  the  distress  would  be  only  for  the 
£  192  ]  delat/y  2  Strange  1061,  Middleton  et  ux.  v  Croft  in  B.  R. 
(the  third  and  last  question)  it  was  resolved  "  that  the 
"  statute  of  7  4r  S  ^.  3.  did  not,  by  inflicting  a  penalty, 
"  take  away  the  jurisdiction  of  the  spiritual  court."  The 
distress  may  be  intended,  to  prevent  collusion  between 
the  college  and  the  visitor ;  and  as  a  method  to  luring  the 
matter  tollaterally  in  question :  for  notwithstanding  what 
may  be  said  in  the  book^,  particularly  in  the  case  of 
Phillips  V.  Bury  {Exeter  College  case,)  it  wouldjbe  very 
difficult  to  maintain  z  direct  action  for  such  collusion. 

These  new  fellowships  were,  by  the  deed,  to  haven// 
the  rights  of  other  fellows.  Now  one  of  these  was  a  right 
of  appeal.  And  shall  the  nomine  posn^  and  clause  of 
distress  given  to  the  church  ofSouthwellf  take  away  the 
DISTINCT  rights  of  the  candidate,  and  of  the  bishop? 
r.o:  they  have  a  right  to  the  remedy;  but  none  to  the 
penalty;  the  penalty  belongs  to  the  church  of  Southwell. 
But  >/'the  penalty  bad  been  given  to  the  candidate  ; 
would  that  have  discharged  the  college's  obligation 
to  perform  their  contract?  and  the  restriction  from 
goiug  **  /brdf/'  does  not  exclude  the  visitor,  (for  he  is 
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flomestic;)  but  it  only  excludes /urewsic  jurisdictions,  row;Y.s       17^7. 

"Of   LAW.  ^  g'P^  JOlIN*S 

And  t\}e  collateral  penalty  cznnothurt  the  spnciFtc  re-    collegs 
medif :  for  it  is  not  aaeqnaUto  the  injury ;  nay,  it  is  not  ev(^u  y 

given  tothepERSON  injured ;tini\  it  is  temporary/.  Howevrr,  toding- 
the same  person  may  have  several  remedies.  Arid  rliis  is  ^qj^^ 
not  the  first  instance  of  the  present  question,  in  this  very 
college;  for  Mr.  Pe^s  case  in  1726  was  in  point ;  and 
there  the  coUes:e  submitted.  The  case  was  exactly  the 
same  with  the  present,  excepting  only  that  i^t  was  upon 
Dr.  JBtTf5/ird's  foundation  ;  which  also  was  by  deed,  and 
\v\\,\\^  clause  of  distress^  as  this  is.  Ilis  fouridrttion  was 
likewise  of  two  fellowships  ami  two  scholarships  in  this 
college,  by  indenture  tripartite,  niado  12  Fcbrnanf  \\  H. 
8.  between  the  college,  tlie  dean  and  chapter  of  Lltch- 
Jieid,  and  himself:  in  consideration  of  400/.  fjivcii  by  him 
to  the  college:  in  which  indenture,  a  forfeiture  is  fixed 
and  a  right  of  entry  into  the  college-lands,  given  to  the 
dean  and  chapter  of  Litchfield^  to  distrain  for  it.  M". 
Pegg  was  elected.  Mr.  Burton  appealed  to  the  Bishop  of 
Elyl^A  visitor.  Mr.  Pegi^  proti^sted  ao^ainst  his  juris- 
diction. Civilians  and  common  lawyi*rs  wore  heard, 
upon  the  point  of  the  jurisdiction.  The  visitor  pronoun- 
ced for  his  own  jurisdiction;  and  afterwards  gave  sen- 
tence for  Mr.  Burton^  the  appellant ;  and  issued  his  moni- 
tion to  the  master,  president  and  six  senior  fellows,  "  to 
**  admit  Mr..  Burton.''  'I'his  monition  was  obei/ed ;  znd  [2Durn.3i7.] 
Mr.  Burton  admitted  into  the  fellowship,  by  the  presi- 
dent: by  whom  a  certificate  thereof  was  duly  rcturii- 
ed  to  the  visitor. 

The  right  of  visitation  arises  from  the  common   law;  f     193    ] 
ns  Ld.  Ch.  J.  Holt  held   in   the    case  of  Philip  v.  Bury  :  ^  V.  Skinntr 
•(though  Bishop  Stillingfieet  said  it  arose  from  the  canon  "^53,  ifii- 
law.)     There  was  a  case  of  this  very  collecic,  which   is 
reported  in  4  Mod.   -233.  Hex  A'  Heirinu  v.  .SV.  Johns  Col- 
lege^  Cambridge ;  and  Comb.  t270.  S.  C.  and  Skinner,  3.')9» 
368,  3P3,  54().  S.  C.     Where  the  court  tiiought  they 
ought  to  see  that  the   law  be  executed.     And  aiioihcr 
case  also,  relating  to  the  same  colle^re,  wn*^  Dr.  Ritlhcr- 
Jord^s  case;  which  v/as  upon  a  special  trust.     Bur  the 
courts  of  jwstii-e  will   not   interfen-,  unless   f!\e  -vi^iiioi* 
abuses  his  power,  in  exerting  it  where  he  oui;iii  not. 

Then  the  counsel  for  the  bishop  and  Mr.  Todington 
offered  affi  davits,  as  to  matters  of  fuct. 

But  Lord  Mansfield  said,  this  court  cannot  enter  into 
the  .MERITS  of  the  election  :  for  the  question  i-e- 
/breusis"  whether  the  Bishop  of  £/y  jppears  to 
**  have  a  rigA^  to  judge  \n  this  case,  as  visiior.*'  If 
he  has,  there  is  no  ground  to  prohibit:  if  he  has  no 
suchjurisdiction,  he  ought  to  be  prohibited. 
Vol,  1.  O 
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1757.  '^'^^  counsel  who  argued  for  the  prohibition,  begurt 

l^T.  John's  with  laying  down    some  ^ateral  positions — as,  that  yi#«- 
coLLEGE    ^^^om/  right  takes  its  rise  irom  the  property  of  the  donor; 
y  ^         that  a  founder  may  give  statutes ;  that  if  he  does  not^  the 
TODiKG-     ^^S^^  of  visiting  remains  in  the  founder  or  his  heirs;  that 
"tON.        ^^  ^^y  appoint  a  visitor,  either  g^/icra/,  or |7/ir/jV,(  with 
r^^rd  to  his  powers,)  as  he  himself  please.s;  that  if  he 
gives  him  only  partial  powers,  the  visitor  cannot  exceed 
them :  that  if  the  visitor  should  attempt  it,  the  court  wilt 
by  prohibition  restrain  the  excess  of  Jurisdiction;  that  the 
court  will  never  refuse  liberty  to  declare  in  prohibition, 
wherever  there  is  the /cfl«^  dowfct,  (in  order  that  the  mat- 
ter may  be  solemnly  determined  upon  record,  and  so  be 
subject  to  u  regular  course  of  appeal ;]  that  a  visitatorial 
power  is  not  to  be  inferred  by  implication^  but  must  be  given 
by  express  and  direct  \Vords*;  (as  was  determined  by  LokI 
Chancellor  iv///g,  assisted  by  two  great  judges  of  the 
common  law,  in  the  case   oi  Eden  v.  JFo5/er,  reported  iu 
•i  Pccrc  IV ms.  325.  the  case  of  Birmingham  school.) 

Then  they  entered  upon  their  argument,  to  the  follow- 
ing effect.     1st.     The    Bishop  of  Ely  is  not  geneual 
visitor  of  this  college;  but  on/y  visitor  in  particular  m^ 
stances:  and  the  general  right  of  visitation  in  all  other 
Qn.  V.  ante    instances,  remains  in   the  croun.    'J'his,  they  said,  will 
194.  c.  35th    appear  from  the  50th,  51st,  and  52d  chapters  of  Quecu 

r  "*f  oi"*'!  -E//2fl6e^tf *  statutes. 

L  iy*  J  c.  50th.  "  Reservota  i.  obi6  potestate  vel  adjicicndv 
**  vel  minuendi,  seu  reformandi  interpretandi,"&c."Ctf/eri5 
**  autem  omnibus  &c.  inhibentes,"  &c.  And  immediately 
after,  the  Bishop  of  Ely  is  particularly /Arre  named^ 
as  one  of  the  persons  ptohibited  from  counteractiiig  the 
statutes.  And  it  concludes  with  giving  the  Bishop  of 
Ely  a  compensation^  viz,  the  nomination  of  a  fellow  ;  who 
inust  be  idoneus:  and  the  college  are  appointed  to  judge 
of  the  idoneity  ;  for  it  is  said,  *'  neque  enim  alium  quem- 
'•  piam  recipi  volumus  a  collegioJ"  Indeed  the  bishop 
is  immediately  afterwards  admonished  to  offer 4io  other 
than  a  proper  person  :  but  still  the  college  are  to  be  the 
judges,  even  of  the  bishops  own  nominee. 

C.  51st.  (de  Visitalort*)  gives  him  power  a ccedere^  only 
quoties  he  shall  be  requested,  ^c;  and  he  is  thereby  rc- 
btrained  to  close  his  visitation  within  fifteen  days:  and 
there  arc  m^uy particular  powers  minutely  given  him; 
tchich  exclude  the  supposition  **  that  he  has  the  general 


**  DOwcr." 


C.  5i:)th.  (de  Modestia)  directs  thatomnes  lites  domes- 
ticae  intra  collegium  et  cognoscanturetdijudicentur  ;and 
orders  expulsion  to  him  i\\x\J'oras  vocaverit,&c.;  and  refers 
their  domestic  disputes  to  be  settled    either  amongst 
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themselves,  in  college;  or  by  the  resident  masters  of  the       1757, 
other  colleges  particularly  therein  named.  gj.  joa.s's 

They  denied  that  in  Dr.  Beittleifs  case,  the  expression  "collkgb 
**  siV  vmiatoTy*  was  the  ground  ot  the  resolution  :  (which  y^ 

words,  however,  are  wo^  as  they  observed,  in  the  present    toding- 
case.)     But  in  that  case  the  intent  of  the  crown  fully  ap-        ion. 
peared,  ikroughout^  "  to   give    the  ti^ole  power  to  the  * 
**  Bishop  of  A/y."  Whereas  here,  the  crown  reserves  pow- 
ers to  itself,  of  various  kinds  ;  and  might  have  appointed 
ftew  visitors:  but  there, on  the  contrary,  the  right  w«ns 
perpetually  given  to  the  bishops  of  tVy.  Here,  the  bisliop*s 
visifatorial  power  is //VwzVerf  and  ciicumscribed:  whereas  a 
general  visitor   might  do  all  that  a  foimder   could   do. 
Mere,  he  cannot  visit  ex  officio^  in  less  than  live  years. 

As  to Straii^Cy  7f>7.  the  Bishop  ot*  Chesitrs  case,  ii<  war- 
den of  Mancnesttr  college— they  agreed  that  in  certain 
cases,  the  visitatorial  right  may  be  suspendetl,  ani  revive 
again.  But  that  case,  they  said,  was  not  at  all  like  the 
prtsent  case. 

As  to  thecaseof  Dr.  Grc^/i  v.  Dr.  Ruthi'tford—ilwdfi 
only  a  construction  of  a  will  containing:  a  //W;  which  was 
r.otan  objectof  the  visitatorial  jurisdietion.  Besides,  the 
point  ot  judgment  in  thafe  case,  they  said,  was  with 
them. 

And  they  concluded,  that  therefore  no  appeal  lies  to  r      195    1 
the  Bishop  of  £/y  in  tlic  present  case,  upon  the  foot  of^     . 
its  being,   in  general^    one   of  the  fellowships  of  this 
college. 

2dly.  Much  less  docs  it  lie  in  this  case  of  an  annexed 
feliovvship  given  by  a  sahseqncnc  foundation.  'I'he  law 
will  NOT  iw/7/y  that  Dr. if  c^o/1'5  foundation  is  subject  to  any 
other  visitor  than  himself  and  his  heirs.  An  ingrafted 
foundation  does  not  fall  under  the  former  powers,  if  the 
annexed  founder  gives  oMer  laws. 

Now  this  is  not  a  fo-foundation,  hut  a  new  fomi- 
ilation. 

It  is  not  true,  "  that  Dr.  Ketoa  knew  the  Bishop  of 
**  Ely  to  be  general  visitor."  On  the  contrary,  the  bishop 
was  NOT  so,  by  Bishop  Fisher  s  statutes;  for  by  those  sta- 
tute?, the  bishop  had  no  right  to  interfi^re  in  the  *  election  *-^«l<'»p.  J^^- 
ofjdloxcs.  An.l  Dr.  Keton  reserved  ^  power  to  give  sta- ^^'*-  ^^^' 
tutcs  consistent  with  the  statutes  of  the  collt<;^e :  and 
this  right  is  either  still  subsisting  in  Dr.  Ketons  heir  ;  or 
devolved  to  i\iQ  crown.  Now  at  that  time  o\' l)\\  Kcto9i's 
foundation,  the  Bishop  of  Eh/  had  no  right  of  visitation  a$ 
to  the  election  of  fellows. 

3dly.  Here  is  u  common-law  redress  given:  which  no 

visitor  can  have  a  right  to  discuss.  And  the  specific  remedjf 

is  n^t  to  come  from  the  Bishop  of  Eli/  at  least ;  whatever 

t  may  be,  or  from  whomsoever  it  is  to  come.    They  may 

O  2 
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1757.  S^  ^^  *  proper  Jurisdiction,  for  it.  And  as  to  the  case 
ST  John's  ^^ -^''''^''  ^'-  ^^S*  Perhaps  the  Bishop  of  E(y  was  ap* 
cor  I  EG  £    P^*"^^^  visitor  by  Dr.  Berhford:  or  the  party  concerned 


might  not  think  proper  to  oppose,  or  not  be  able  to  op- 
'  pose  the bishop^s  proceeding.     However' the  sufemissioix 

TON. 


of  the  coZ/ege  canttot  take  away  the  right  oi\^c  founder ,, 
nor  the  right  of  ^/fts  court  i  nor  give  to  the  bishop  a  right 
which  he  has  not  in  him. 

As  to  4  Mod.  233.  Hex  et  Retina  v.  The  Master  andFeU 
lows  of  St.  Johns  College^  and  Skinner,  3i>p.  &c.  S.  C.  (Dr» 
Coercr  5  case,)  and  Comberb.  ^7Q  S.  C.  The  return  was 
noithedicttini  of  Me  college:  and  such  jreneral  terms  were 
out  of  the  case  and  improper.  And*the  cased  Middle^ 
ton  6i  Ux'  V.  Croft  is  not  applicable.  The  Register  of 
Writs  ,  title  Prohibitiones^'pa.  38.  is  shnilar  to  thiscase* 
as  to  the  being  a  common-hiw  contract:  •*  cum  placit^i 
"  lie  annualibus  redditibus,  &c.  &c.  &c.  ad  nos  ct  coronam 
"  et  dignitatem    uostiam  specialiter  pertineant,"  &c. 

The  visitor  is  bound  by  the  deed;  and  he  cannot  have 
any  pretence  to  proceed  in  this  case,  until  the  covenants 
are  broken,  and  the  college  have  incurred  the  penalty  : 

CIQ^  *l  and  of  THIS,  the  courts  ol  cowimon  law  are  to  judge.  .If 
^  -J  both  jurisdictions  should  proceed  /oge/Arr,  their  deterrni- 
i.jitions  may  directly  clash — therelore  the  common-law 
CO  uts  will  prohibit  him  from  proceeding  at  all. 

iJr.  Keton  was  a  puhcuaser  of  these  two  fellovyships  : 
and  lie  resfrved  a  power  of  distress.  The  requisites  to  his 
fellowships  are,  being  a  chorister  of  Southtidi^  if,  Ssc. ; 
and  having  learning  and  morals.  If  the  college  should 
fail  to  choose  such  persons,  ^c.  they  are  subjected  to  a 
forfeiture:  for  which,  a  distress  may  betaken  :  this  is  the 
sanction  annexed  ;  and  this  is  an  adequate  remedy.  And 
upon  this  deed,  the  chapter  of  jSou/Atre//  are  only  trustees 
for  the  candidate ;  and  they  would  be  answerable  to  him. 
And  this  would  subject  the  matter  to  the  court  ofClian- 
eery,  as  a  trust;  and  might  also  subject  it  to  this  court,  as  to 
granting  a  mandamus  to  admit  him.  And  therefore,  though 
the  bishop  should  even  be  considered  as  gcneial  visito.r 
of  the  college,  yet  this  court  would  prohibit  him,  froip 
proceeding  in  this  particular  afl'air  :  or  at  least,  give  the 
college  leave  to  declare  in  prohibition:  This  court  will 
prohibit  jurisdictions  who  are  proceeding  without  right; 
a/though  they  themselves  cannot,  perhaps,  give  an  ade- 
quale  remedy.  However,  here  the  founder  considers 
the  distress  as  an  adequate  remedy. 

They  concluded  with  saying  that  they  only  desired 

leave  to  declare  in  prohibition;  not  an  absolute  prohibition. 

'^  Mr,  iust.  Foster   said  he  had  not  seen  Bishop  iwAer's 

statutes;  which  though  now  repealed,  were  yet  in  force 

at  the  time  of  this  annexed  foundation ;  and  they  are  said 
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*  to  restrain  the  bishop  from  exercising  any  powers  re-       1757' 
lating  to  the  election  offe/lorcs.     .Vow  that  may  deserve  st.    John's 
consideration,  Mo/zg/r  these  statutes   should   be  now   ex-    collegk 
pired  :  for  they  were  uuderstooil  to  be  in  force  at  that         y. 
time  when  Dr.  Keton  made  his  foundation  toding- 

Oii'theday  following   (viz.  Saturday^  *llth  November       xon. 
1736,)  Ld.    Mam/ie Id  ssiid   that  upon  looking  into  thi?  ^ 
papers  left  with  him,  he  found  it  necessary,    ^^^^''^s  ^gj*  ^J^^j^j^^*^ 
coming  to  a  complete  understanding   either  of  the  sta- 
tutes or  of  the  deed,  "  that  the  prior  constitution  of  the 
**  college,  antecedent  to'  both,  should  be  laid  before  the 
•*  court  ;'*  as  both  the  deed  and  also  Queen  Elizabeth* fi 
statutes  expressh/  rbfer  to  this  prior  constitution  ofthti 
college,  and   consequently  must  be    {in  some   measure) 
unintelligible  and  inexplicable,  unless  it  be  also  known, 
"  WHAT  that  prior  constitution  was.**  He  proposed  there- 
fore that  th^  paities  should^  in  the  best  manner    they 
could,  lay  this  constitution   before  the  pourt;  and  that 
the  case  should  be  spoken  to   again   in  the  next  term : 
not  by  all  the.  counsel  arguin:^  it  over  again,  but  by  only 
one  counsel  on  each  side,  who  should  apply  themselves 
io  such  conclusions diS  might  arise  from  such  prior  consti- 
tution of  the  college,  an<l  be  applicable  to  Queen  Eliza' 
hctKs  statutes  or  to  the  deed  of  covenants. 
The  case  was  accordingly  adjourned  till  next  term,  [      197    3 
to  be  then  spoken  to  by  one   counsel  on  each  side, 
on  the^Wor  constitution  of  the  college,  antecedent 
to  Dr.  Ketones  annexed  foundation  and  deed,   and 
consequently  to  Queen  ElizabetKs  statutes  likc^is^. 
On  this  day   [Thursdai/,3A  A'bntari/ 1757,)  tU\s  case 
'  was  again  spoken  to,  by  one  counsel  on  each  side. 

Mr.  YorA-e,  solicitor  general,  on  the  part  of  the  bishop 
and  Mr.  Todington,  made  three  questions,  r/z, 

1st.  Whether  the  bishop  is  not  as  extensive  a  visitor, 
under  the  o/d  constitution,  as  under  the  new. 

2dly.  Whether  the  roZ/e^t?  are  not  ^'o/z/k/ by  the  ticog?/- 
ance  of  the  //ertJStiitutes. 

odiy.  Whether  Dr.  Keton  s  fellowships  are  not  bound  by 
the  acceptance  of  the  new  statutes,  as  ucll  as  the  rtst  of  the 
college. 

First — he  insisted  that  the  bishop  is  as  extensive  and 
complete  a  visitor  under  the  old  statutes,  as  under  the 
neiff.  This  he  endeavoured  to  make  out,  from  the  old 
statutes  of  t'ne  college.  (And  upon  these,  the  question 
must  depend.) 

Secondly— the  college  are  bound  by  the  acceptance  of  the 
neic  statutes. 
Ld.  Mansjield — The  college  u/Z/wof  (most  undoubtedly) 
agitate ///«/ question  :  for  if  they  do,  they  must  give 
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1'".*)"'.  ^^^  ^''  ^'^^''*'  'i^i^o^^j ^'^'  3"d  all  other  advantagts  that 

ST    johVs  they  cUrmi  t'NDLK  them. 

^Iv.  Norton,  on  the  part  of  the  collie,  readily  agreed 
to  this;  saying  that  they  shoitld  not  (certainly)  make  a 
question  of  this ;  ha\\ug  acted  200  yean  under  these  new 
statutes, 

Mr.  Solicitor  General  then  proceeded  to  his  third  ques- 
tion. 

f  Thirdly— he  insisted  that  Df.  Ketons  fellowships  ^re 

'  hound  bv  the  new  statutes,  as  well  as  the  rest  of  the  coN 
lege  :  for,  as  he  has  twt  given  new  statutes,  these  fellow- 
ships are  to  be  conducted  and  bound  by  the  ordtnarif 
statutes  of  the  college;  and  the  rather,  for  that  fA^se  fel- 
lows enjoy  all  privileges,  and  come  into  the  seniority,  in 
the  same  manner  as  the  rest  of  the  fellows  do. 

r     lf)8     1      Mr.  AW/o/i,  cori/r^— for  the  college. 

-^  .  Thiscasestoodovcr,inordertosee  whatwasthestate  of 
the  college,  flt  Me  fiwewhen  Dr.  Ketons  deed  of  covenant 
was  made ;  at  which  time,  Bishop  Fishers  stiitutes  sub- 
sisted, 

The  bishops  of  Elt/  were  owners,  originally,  of  the  site 
of  the  college;  and,  as  bishops  of  Ely,  were  ordinary 
visitors  of  this  place:  from  one  or  both  of  which  circum- 
stances, they  might  possibly  setup  a  right  of  visitation. 
Now  Bishop  Fishers  statutes  professedly  mean  to  obviate 
any  such  pretension;  and  to  prevent  the  bishops  of  Ely 
from  claihiinga  right  of  visitation,  vls  general  visitors  of 
the  college.  Which  position  Mr.  NortoJjL  endeavoured  to 
prove  tVom  Bishop  FisJiers  statutes.  And  he  said  that  if 
the  statutes  were  to  be  construed  otherwise,  it  would 
occasion  a  clashing  of  jurisdictions  and  the  utmost  con- 
fusion in  the  college.  As  to  any  power  or  visitation  that 
the  bishops  of  E/i/  may  have  at  common  law,  he  said  he 
did  not  mean  to  dispute  that,  with  them:  but  as  to  the 
claiui  of  a  gen  cral  visitatorial  power  over  the  college,  he 
prayed  have  to  declare  in  prohibition;  that  it  might  be 
solemnly  dctornuncd  upon  record,  and  that  each  side 
might  have  an  opportunity  of  appealing  elsewhere,  if  dis- 
satishcd  with  the  determination  of  the  court. 

He  strongly  contended,  that  it  was  premature,  to  deter- 
mine now  **  whether  the  I3ishop  of  Ely  had  jurisdiction;" 
that  there  ought  to  be  a  rule  for  the  plaintitts  to  declare: 
that  such  was  the  course  of  the  court,  and  it  had  not  been 
usual  to  examine  the  matter  upon  shewing  cause :  after  a 
declaration  in  prohibition,  the  whole  would  appear  upon 
record,  be  solemnly  judged,  and  the  judgment  might  be 
reviewed  upon  a  writ  of  error. 

Lord  Mansfield — If  the  party  who  applies  for  a 
prohibition  has  a  right  to  declare,  though  the  court  should 
see  NO  ground  for  the  motion ;  a  rule  "  to  shew  cause  why 
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"  the  prohibition  should  not  Ik*  granted  "  is  to  no  pur-       1757. 
pose;  and  liearincc  counsel  upon  the  sufficiency  of  that  st,  john's 
cause  is  time  misspent.  college 

When  the  matter  seems  doubtful  to  the  court,  upon  a         y^ 
c]uestion  offactorlavr,  the  plaintitf  \\\\&  leave  to  declare :    joding- 
that  the  parties  may  have  the  fact  properly  tried  by  a        lov. 
jury,  or  the  law  solemnly  considered,  as  in  a  cause.  .   „     ». 

When  the  court  is  clearly  of  opinion  that  there  i$  suf-  ^3  ,  *^"' 
ficient  ground  for  the  prohibition,  the  defendant  has  a 
right  to  put  the  plaiutifF  to  declare;  that  his  jurisdiction 
may  not  l)e  taken  from  him,  in  a  summary  way,  where  no 
writ  of  error  will  lie.     But  if  the  court  be  clearly  of  opi-  r     mg    "| 
nion  that  there  is  no  ground  for  a  prohibition,  it  ought  to  '-  -* 

be  denied,  voiihout  putting  the  defendant  to  expcnce,  and 
delaying,  in  the  mean  time,  the  exercise  of  what  appears 
to  them  a  /ii?r//i/jurisdiciion. 

This  denial  is  not  conclusive  to  the  plaintiff,  //'there  ig 
fio  jurisdiction,  the  sentence  will  be  a  nallitif ;  and  upon 
any  attempt  to  exe^rute  or  enforce  it,  the  whole  may  be 
tried  in  an  action.  The  plaintiff  may  also  apply  to  any 
other  court  in  JVebtminster-hall,  for  a  prohibition;  and 
take  their  opinion. 

If,  in  cases  of  this  kind,  the  court  should  too  easily 
yield  to  hang  up  the  matter,  by  letting  the  plaintiff  declare 
in  prohibition;  redress  would  come  too  late,  and  cost 
too  much. 

T  was  very  desirous,  as  there  is  no  fact  disputed,  to  go 
fully  into  the  argument  now;  and  if  I  saw  no  ground  to 
doubt  of  the  bishop's  jurisdiction  as  visitor,  to  stop  un- 
necessary delay ^  vex atioHy  and  expcnce. 

The  subject-matter  of  llie  complaint  to  the  visitor 
is  a  competition  for  present  maintenance  and  education; 
upon  an  eleemosynary  foundation:  the  cause  of  the  con- 
tention is  a  controverted  election;  which  is  too  apt  to 
engage  and  aiiimatc  the  electors. 

In  compassion  to  the  candidates,  and  for  the  peace  of 
tins  learned  bociy ;  the  dispute  ottght  not  to  be  suffered  to 
continue  lono:cr  than  is  absolutely  unavoidable. 

i/"  the  plaintiff  might,  as  of  rights  demand  to  declare 
in  prohibition,  the  consequences  would  be  fatal,  in  both 
universities.  The  college,  as  here,  (i.  e.  the  majority 
which  determines  the  body,)  would  support  the  election 
they  had  made,  and  may  easily  keep  the  visitor  off  for 
years;  their  public  stock  would  be  applied  to  defray  the 
charge:  in  the  mean  time,  elections  of  new  fellows  might 
come  on  ;  their  validity  might  depend  upon  the  rights  in 
dispute;  the  election  of  masters  might  come  on;  great 
abuses,  in  such  a  state  of  confusion,  would  naturally 
creep  in ;  discipline  could  not  be  kept  up  ;  intestine  heat9 
and  divisions  would  counteract  the  whole  intention  of  ih^ 
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17^7.      founder.    Tlie  reason  of  a  visitor  would   be  destroyed- 

ST.  John's  He  is  appointed  and  made  absolute  upon  Mi«  principle, 

COLLEGE   **  ^^^^*  J^  t'^^s^  societies,  error,  of  judgment,  the  chance  of 

Y,  "  partiality,  or  injustice,  is  e,  less  evil  than  the  duration 

TODiNG-    "  oF  contention:"  bpt  if,  by .  disputing  ^is  jurisdiction 

TON.       without  ground,  bis  exercise  of  it  may  be  protracted  as 

long  as  a  cause  can  be  kept  up  for  delay,  by  parties  who 

do  not  regard  the  costs,  the  members  of  every  college  in 

both  universities  who  complain  of  an  injury  done,  must  be 

[     2()0   3  ^"^li^^^^^  ^^  6o^A  inconver^iences;  1st.  to  the  law's  delay, 

in  the  most  deliberate  m(;thod   of  judicial  proceeding; 

and,  at  last,  to  the  award  of  an  absolute  judge,  in  the 

most  summary  method  of  trial. 

If  we  are  clear  "  .tliat  the  bishop  Has  jurisdiction,"  we 
should  do  injustice  in  the  present  case,  and  set  a  bad  pre- 
cedent for  keeping  up  groundless  strife,  if  we  did  not  dis- 
chamc  the  rule.  And  therefore  I  think,  the  merits  should 
be  fully  gone  into  now. 
As  to  tbe7Aier?V*- — 
[2Diirn. 310.]  1'he  1st  question  is,  "  whether  .the  Bishop  of  Ely  is 
'*  ^ihitor  of  6Y.  Johns  college,  as  to  the  election  offel^ 
"  loK\^  and  other  ofticers:"  (for  so  is  the  suggestion; 
where  the  averment  is  "  that  he  is  not  visitor  in  that 
"  respect  "  and  the  master  and  senior  fellows  make  the 
complaint.) 

The  2d  question  is,  "  whether,  supposing  him  to  have 
'"  this  power,  as  to  the  fellow3  of  the  old  foundation, 
"  he  has  also  the  like  pozcer,  as  to  the  fellows  of  this  mew 
"  ANNEXED  foundation  of  Dr.  Ketons" 

The  visitatorial  power,  if  properly  exercised,  without 

.  ex  pence  or  delay,  is  useful  ^nd  convenient    to   collies. 

However,  (be  that  as  it  may,)  we  must  take  it,  as  it  is 

now  established  by  law :  and  it  is  now  settled  and  esta- 

*  Vdo4Mod.  ^hshed,  (since  the  case  of  *  Philips  and  Bury  in  Dom^ 

K  6  r-m/skinl  Proc-)  *'  that  the  jurisdiction  of  the  visitor  is  summary^wA 

ner  447-  *'  uithout  appeal Uoxix  it." 

•slow.  K  C.        'rhesefouiidations  of  colleges  are  to  be  considered  iu  ttco 

3b,Sic,  vierts,  viz.  VLS  they  are  coiporations^  and  as  they  are  e/ee- 

mosynary. 

V    As  eleemosynary,  they  are  the  creatures  ofthefomideri 

he  may  delegate  his  power,  eitlier  generally yOV  specially; 

be  may  prescribe  particular  modes  and  manners,  as  to  the 

exercise  of  part  of  it.     If  he  makes  Vi  general  visitor^  (as 

by  the  general  words  "  visitator  sitj*)  the  person  so  ,cbn- 

stituted  has  all  incidental  power:  but  he  may  be  restrain'^ 

ed  as   to   tarticular   instances.      The   lounder   may 

appoint  a  specif// visitor  ybr  fl  ;>e/r<icM/ar  purpose,  and  no 

further.    The  founder  may  make  a  general  visitor;  and 

-    i/et  appoint  an  inferior  particular ^^ov/tx^  to  be  executed 

wiChout  going  to  tlie  visitor  iu  the  first  instance* 
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Jfo  iec/mical precise  form  of  words  is  necessary  for  the  1757. 
appdiotment  01  either  general  or  special  visitor.  In  a  st.  John's 
case  before  Lord  Hardwicke,  on  2 1st  March  HAT,  At- 
torney General  v.  Talbot^  in  Chancery,  "  the  chancellor  of 
**  the  university  was  held  to  be  general  visitor  of  Clare 
*'  Hall,  without  express  words  of  appointment:"  but  it 
was  implied^  ••^  from  various  branches  of  the  visitatorial 
**  power  being  expressly  given  to  him  ;  from  his  having 
"  the  interpretation  of  the  statutes;  and  from  an  express 
••*  exclusion  of  the  founder's  heir."  Therefore  it  must 
be  collected  from  the  whole  purview  of  tlie  statutes  con- 
sidered together,  **  what  power  the  founder  meant  to 
"  give  to  the  visitor." 

Under  these  general  rules,  I  will  now  consider  the  pre- 
sent case,  as  it  stands  upon  the  statutes  of  this  college. 

The  foundation  of  this  college  is  to  be  taken  (as  to  this 
question)  from  the  statutes  oT Queen  EUzahtth:  which 
are  the  now  governing  constitution  of  this  college.  These 
statutes  reserve  to  the  crown  the  legislatice  power:  so  that 
the  case  of  ALTEniNCi  the  statutes  is  certainly  excepted: 
if  such  power />t'  included  in  the  office  of  visitor.  But 
where  a  l/ody  of  statutes  has  been  given  by  the  founder,  I 
should  doubt  extremely,  "  whether  a  visitor  Ian  alter 
"  those  statutes,  or  give  new  laws  :"  (whatever  may  have 
been  the  notion  in  former  times.) 

All,  other  visitatorial  power  is  given  to  the  Bishop 
of  £/y,  by  the  statutes;  and  principally  by  the  2d  Chap. 
De  Electione  Magistri,  the  jOth,Deambiguis  interpretan- 
dis,  andtheolst,  DeVisitatorc;  (for  the  res/ of  the  statutes 
are  less  clear  and  explicit  than  these  are,  as  to  the  proof 
of  this  point.) 

His  lordship  then  went  minutely  through  these  three 
,  statutes,  and  shewed  that  they  gave  the  Bishop  of  JS/j/ 
the  general  pouter  of  visitation:  which  he  specified  in 
inany  instances,  and  particularly  in  the  words, "  visita* 
"  tionem  hujus  coUegij  episcopis  Eliensibus  commen" 
•'  damusJ* 

In  the  case  of  Green  V.  Ruthcr forth ^  in  Chancery,  23d  [S.  C.  i  Vcc 
Maif^  1750,  upon  so  much  of  tliese  statutes  as  was  then  462.] 
shewn,  Ld.  Ilardwicke  gave  his  opinion,  "that  the  Bishop 
**  of  Ely  was  general  visitor  of  this  college;  but  that  he 
"  could  not  make  new  statutes ;  and  if  he  should  at- 
"  tempt  it,  the  jurisdiction  would  rfez;o/re  to  the  king's 
"  courts,  as  in  the  Kingv,  Bishop  of  Cluster,  the  case  of 
"  Manchester  college,  PascL  the  lust  of  his  present  ma- 
"Jesty."*  *v.2SlraDgc 

More  statutes  are  now  shewn ;  but  nothing  arises  from  707. 
them,  to  vary  this  construction. 

Nothing  appears  upon  the  old  foundation  or  the  other 
statutes,  to  impeach  this  construction. 
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1747.       ***^^  ^^^  iwiitled  Xo  all  the  like  privileges  as  tlie /old  foun^ 
^t.joun'i?^^^^'^'*  /e//o22?s  are  intitled  to. 

COLL.EGE       The  otyecjion  tQthe  bisljLop's  right  of  visiting  m  the 
^r        ;  present  case»  arisije^  from:  the  power  of  distress  here  given 
ix)di'ng-   'tor  the  forfeiture,  in  c^sedhq  college  do  nojt  observe  cer- 
TON       '^^"  tejicDft  which  are  prescribed  to  them. 

But  several  other  engrafted  fellowships  are  just  in  the^ 

,  same  sit.qation  :  and  therefore  it  would  go  a  n;reat  way, 

(in    point  tof  consequence,)    if,  upon,  this   g^o^nd,    we 

,     were  to  .dtitermin^.  them  not  to  be  part  of  the  old  foun- 

.  dation. 

:  These.are,  pFOvisionSjDivERSo  intuitTj.    And  indeed 

the  Mistress  would  be   a  very  iNADEQyATE  .remedy,  to 

.  the  person  iffjured  .\  nor  is  it  even  given  lo  the  person  in^ 

jaredf  but  to  other  persons.     Sq  that  it  is  inanifest,  that 

thisclause  of  distress,  gjven  to  the  ,  church  of  SoiithtDell, 

ought  not  to  take  away  the  sf£;cific   remedjffrom  the 

.    P£ilSON   Ilf JUR,£D. 

1  It  seeing  to  me  very  clear,  that  the  bishop  is  as  much 
Judge  of  ^Ais  complaint,  as  if  it  related  co  one  .of  the  o/cf 

f  fellowships:  and  if  it  related  tp  one  of  the,oU  fellow- 
ships, I  think  the  jurisdiction  of  the  bishop,  as  visitor, 

-  ,most  evident.    Therefore,  I  am  of  opinion,  that  the  cause 
shewn  against  this. rule  is  sufficient :  and  it  ought,  to  be 

,  discharged, 
uMf.  Just. JDe/iwo;!:  concurred,  in  the  whole,,  with  Lord 
Mansfield. 
.  He  ihougtit  clearly,  that  the.  Bishop  of  £/y  was  ge- 

.  fieral  visitor,, except,  in   the  instances  particularly  ex- 
cepted. 

Noparticnlar  technical  zrords  are  necessary  to  create  a 
visitor.     And  so  was  the  opinion  of  the   court,  in  Dr. 

.  Snapes  case,  //.  2  G.  2.  li.  1{,  as  well  as  in  the  cas<5  of 

*  Philips  V,  Bury.     A,nd  the  main  business  of  a  visitor,  is  to 
.    interpret  the  statutes. 

r     205   1    .  Now  this  rfeer/,  though  with  a  clause  of  dii>tress,  cannot 

' .  take  away  the  authority  of  tlie  visitor :  it  is  for  another 

purpose.     hnA  Dr.  Kcion  never  meint  tp.  exclude  hisscho- 

,  iars  and  fellows  from  the  benefit  of.  an  appeal^  which  the 

'  other  fellows  of  the  college  enjoyed,.   And   Ai<  fellows  are 

sworn  to  observe  all  the  statatcsof  the  college. 

The  distress  is  very  little  mpre  than  the  form  of  the 

;    couiveyance ;  and  it  is. given  to  tl^e  church  of  SQuthwetl 

too;  but  surely  itis//o^  an  adi:qv  ate  satisfiacfion  to  the 

HEJECTF.D/t'//oa;'>  who  has  a  right  to.be  ^<-'cted  into  the 

fellowship. 

The   visitor,  has  a  right,  to  thp -int^pretJ^tion  Qf  the 

•  statutes;,  and,  the  ingrafted  fe^ow  has  a  rigbt  to  appeal 
to  him  ;  and  the  clause  of  distreisjdoea  not  take  it  amay 
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from  him.    And  there  is  no  naanner  of  reason  why  the       17^7. 
ingrafledfdloiD  should  not  lidLve  the  same privikgcs  as  tli^  st^  John's 
olAerfellow's  have.  .  coitLeg e 

I  ada  so  clear  about  this  matter,  that  I   think  there  is     '     y 
no  reason  for  suffering  the  party  applying  for  the  prohi-     xodiko- 
bition  to  declare  in  prohibition  :  but  the  rule  ought  to  be        xox.' 
dist^rsed, 

Mr.  Just.  Foster  also  concurred. 

He  took  particular  notice  of  the  50th  •  chapter  of 
Queen  EUzabetKs  statutes,  about  interpreting  what  might 
be  anibiguous  or  obscure.  Which  statute,  he  agreed, 
does;  reserve  to  the  queen  a  power  to  add  or  diminish^ 
reform,  ititerpret,  declare,  chan«2:e,  nicer  or  dispense,  &r. 
Hut  the  DOCTRINALT8  expositio  is  expressly  giveti  to  the 
Jiishop of  Elify  in  the  very  same  statute;  and  the  college 
are  thereby  injoined,  in  virtue  of  tlieir  oath,  and  under 
penalty  of  perpetual  amotion,  to*  obey  his  deienninafion,  *  Vidcnnic 
viterpretation,  and  dec/aratinn.  '^^• 

He  declared  that  he  had  no  doubt  that  the  generai 
power  of  visitation  is  given  to  the  bisliop  ;  and  he  said, 
he  saw  no  inconsistency  in  the  statutes.  As  to  the  clause 
o(disi/t8s — That  would  give  no  sort  o{  adequate  sat isfao' 
tion  to  this  rej ect ed  Jillow  ;  who  conios  (or  a  specific 
remedy  for  the  injury  done  to  him.  Therctbre  he  declared 
his  concurrence  with  Lord  Maytsjield  and  Mr.  Justice 
Denison, 

And  Per  Ctir.^  unanimously  *  N.  B.  Mr. 

The  icuLE  was  dischargld.  JubiIcc  Wil- 

motwasrot 
present    at  anyone  part  of  this    mollon  ;    beinjj  cngjagcd  in  the  court  of  Cban- 
cerj  (ax  one  of  the  lords  cuninjissioners.)  during  the  wiiole  o^  it. 


Earl  of  Bath  t:er5ws  Adney,Spin5»tf.k. 
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^  court.  Friday,  4th 

The  question  was,  whether  an  executor  of  a  copy- February, 
JiOLDERybra  TERM  OF  YEARS,wasobliged  to  he  admitted;  I//''' 
(and,  consequently,  liable  w  pay  a  Jhie  upon  such  admit- ^^-^^^^^^"^^^ 

tsnce.)  of  copyhold 

The  manor  in  which  tlie  lands  lay,  was  Sloke  Nczci/?^- landx  must  be 
ten  tn  Middlesex;  the  defendant,  Mrs.  Jbfiei/,  is  lady  ol'^"»»^*«*» «>** 
this  manor;    the   premises  demised,   were  00    acies  <>f fh© lonL^lo 
meadow,  let  at  1251.  per  annum.  [Vide  Vjn. 

■ _^___ .^^    Cop.  (16.) 

— ~  (W.eoSlran^e 

[a)  Chancery  will  not   compel   the  lord  to  give   his  1042.2  Gilb. 

tenant  licence  to  lease.     Ch.  Pr.  572.  oso'sllnn 

Custom  that  on   payment  of  10  years  rent,  the  lord  ^^  ^;,^^^g^"- 
shall  licence  to  let  for  99  years ;  and  if  he  will  not  licence, 
the  tenant  may  let  without,  adjudged  a  good  custom  : 
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1757.  The  state  of  the  case  was  pretty  long  and  particular: 

EARL  OF    ^^    ^^^    question    was    short:    (a)  viz,  "whether  an 

BATH       "  EXECUTOR   of  a  tenant  for  years,  coming  into  the 

y^         **  copyhold,  as  a  chattel  real,  under  his  testutor*s  will, 

ABNEY.    **  **  obliged  to  be  admitted'^    For  the  counsel  for  the 

plaintiff,  acknowledged  that  the  being  liable  to  a  fine 

would  conseauentlj^  follow  a  necessity  of  admittance:  that 

is  to  say,  they  admitted  that  ff  he  was  compdlablt  to 

come  in  and  be  admitted,  he  would  also  be  compellable 

to  pay  a  fine,  (b) 

The  full  state  of  the  case  was  in  substance  this — 

That  Henry  Guy  being  seised  in  fee  of  sixty  acres  of 

meadow  in   the  manor  of  Stoke  Nezcington^  let  at  1251. 

per  annum,  the  said  Henry  Guy  surrendered  the  same 

.     to  the  use  of  his  will;  and  having  so  surrendered  (in 

a  proper  manner)  to  the  use  of  his  will,  he  died  seised 

in  fee;   having  first  duly  made  his  will,  and  thereby 

devised  to  John  Taylour  and  Arthur  J^Ae,  their  executors 

and  administrators  for  ninety-nine  years,  if  three  persons 

(in  his  said  will  named)  or  any  oi  them  should  so  long 

live;  upon  several  trusts,  (c)  viz,  first,  to  the  use  of  the 

present  Earl  of  Bath,  for  life;  then  to  his  issue  male, 

{viz.  first  and  other  sons,  tsc.)  in  strict  settlement^  then 

in    the  like   manner,  10  the  use  of  the  earl's    brother. 

General  Pi///ei/ey  ^  then  to  the  late  Jslt.  Daititl  Pultenty, 


yet  the  licence  seems  unnecessary,  if  there  1)e  a  refusal, 
since  it  may  be  done  without  it.     Gilb,  Ten,  294. 

To  prove  a  custom  to  grant  leases  for  years,  it  is  not 
sufiicient  to.  prove  it  for  thirty  or  forty  years ;  but  it  ought 
to  be  "  from  time  whereof,  &c.?  Cro,  EUz.  3dl, pL  3.  Sed 
vide  contra,  2  Danv.  190.  pA  I.  in  n. 

(a)  I'here  were,  in  fact,  two  questions,  but  the  second 
was  a  consequence  of  the  first,  if  it  was  decided  for  the 
lady  of  the  manor.    Fide  post,  2 1 8. 

(b)  The 'devise  was  made  by  will  founded  on  a  sur- 
render to  the  use  thereof ;  and  therefore  it  was  the  same  as 
if  it  had  been  made  by  surrender,  as  the  lady  of  the  manor 
or  her  steward  made  no  objection  to  an  admission  for  a 
term  of  years. 

(c)  The  devise  was  to  the  trustees  for  ninctj'-nine 
years,  in  trust  to  pay  life  annuities,  and  on  several  trusts, 
not  for  the  benefit  of  Lord  Bath  ;  and  after  the  determi- 
nation of  the  term,  then  to  Lord  Bath  for  life,  with  re- 
mainders over.  On  the  testator's  death,  the  trustees  were 
admitted  to  the  copyhold  premises  as  joint  tenants,  «e- 
cundum  tenorem  teslamenti  iiliusj  and  paid  a  fine  of  2801. 
which  is  under  two  }  ears  and  one  quarter  value  of  the 
estate. 
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ia  like  manner :  then  to  the  use  of  the  Earl  oi  Bath  in      1757. 
fee.    And  after  the  death  of  the  said  testator,  the  said    E^p^y^op 
^Vrybfir  and  LaA*€,  the  trustees,  claimed  to  be  admitted       bath 
according  to  the  tenor  of  the  will;  [V.  post.  '213.]  and  were  y^ 

thereupon  admitted  according  to  the  custom  of  the  said     ^^bn'ry 
manor  ;  did  fealty  ;  and  paid  ajine  of  ^30\,  to  the  then  lord  r    aa^  '  "i 
of  the  manor  on  such  admittance.  L      ^  '     J 

Oneof  the  three  lives  is  since  dead;  the  other  two, 
living ;  and  both  of  the  said  two  lessees,  John  Tayluur 
and  Arthur  Lake  are  dead ;  bUt  John  Taylour  survived 
hake.  Taylour^  the  surviving,  (but  now  deceased)  lessee, 
appointed  Dr.  John  Taylour  and  another  person  his  exe- 
cutors; and  Dr.  fuylour  is  now  the  surviving  executor  of 
John  3Viy/oi/r,  the  original  and  surviving  co-lessee,  (a) 

Mrs.  Abney  is  now  lady  of  the  manor. 

It  did  not  appear  to  the  lord  or  lady  of  the  manor, 
that  the  lessees,  Taylour  and  L^/ce,  were  dead,  till  175'2 : 
when  this  fact  was  found  by  the  homage. 

Then  the  executor  of  the  survivor,  (which  was  Dr. 
John  Taylour^  the  surviving  executor  of  the  said  JoAn 
Taylour  tne  original  co-lessee)  was  summoned  to  come 
in,  and  be  admitted ;  the  jury  having  found  that  the 
original  lessees  were  both  dead :  and  proclamations 
issued,  ^'c  [N.J5.  The  proclamation  was  for  the  heir  of 
Taylour  or  other  person  claiminc;,  <^c.  to  come  in,  ^c] 

It  is  stated,  that  the  general  custoui  of  the  manor  is,  [Sec  2  Wib. 
to  grant  the  copyholds  for  life,  or  in   fee;  and  that  no  *^^*^ 
OTUEK  instance  of  'd  grant  for  ylars,  btsides  the  present 
instance  (now  before  the  court,)  has  been  known  in  the 
said  manor  of  Stoke  Newi/tgton. 

The  case  further  states,  that  fifics  have  been  usually 
paid  upon  admission ;  (b)  and  that  the  usual  rale  of  such 


[a)  After  the  death  of  Taylour,  the  surviving  trustee, 
Mrs.  Abnty,  the  lady  of  the  manor,  caused  proclamation  to 
be  made  for  somebody  to  come  and  take  the  estate: 
whereupon  the  now  plaintiffs,  who  are  the  reniiiiuder- 
men,  the  representative  of  the  surviving  trustee,  and 
the  two  surviving  annuitants,  filed  a  bill,  and  upon  alle- 
gation that  the  trustees  were  admitted  to,  and  paid  a  fine 
for  the  uhole  term,  and  that  the  representative  of  the  ««;•- 
viving  trustee,  has  a  right  to  be  admitted  without  hne, 
(if  any  admission  be  necessary,)  they  prayed  that  the 
lady  of  the  manor  might  be  restrained  from  taking  ad- 
vantage of  the  forfeiture  and  from  bringing  any  eject- 
ment. 

(6)  If  there  beany  exception  to  the  rule,  that  admis- 
sion universally  gives  a  right  to  a  fine,  it  is  in  the  case  of 
•a  widow's  estate,  or  of  a  tenant  by  the  curtesy;  as  to 
tvhich,  vide  Gilb.  Tenures^  Ed.  1757,  page  222,  223. 
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fines  has  been  a  year  and  a  half's  improved  rent  of  the 
premises  to  which  the  tenant  is  admitted^ 

And   by  the   usage  of  this  manor,  th^  fine  usually^ 
taken  for  two  lives,  is  as  luii^h  and  half  as  much,  as  the 
fine  for  one  life :  and  the  fine  usually  taken  for  thre^ 
lives,  is  as  much  and  )\dXi  as  much,  as  the  fine  for  two 
lives. 

The  two  questions  made  upon  this  case,  and  sent  to 
this  court  for  their  opinion  upon  them,  were,  1st.  whethe;* 
the  surviving  executor  of  John  Tayhur  (the  surviving 
trustee  of  the  ^«r»»  for  ninety-nine  years)  ought  to  come; 
in,  TO  BE  ADMITTED  tenant  of  the  copyhold  premises^ 
in  question :  ^ly.  In  case  he  ought,  tl)en  whether  thc^ 
lady  of  the  manor  will  be  entitled  to  any  fikj::  upon  such 
admittance. 

Thi3  case  was  twice  spoken  to,  in  this  court:  first,  on 
Tuesday,  I8th  May  17o6,  by  Mr.  Pratt  for  the  plaintiff, 
and  Mr.  Sewell  for  the  defendant ;  and  a  second  time,  on 
Friday,  ^th  Feb,  1757,  by  Mr.  Notion  for  the  piaiutift*,  and 
Mr.  Could  for  the  defendant. 

And  the  two  questions  being  reduced  into  one,  as  is 
above-mentioned,  (it  being  agreed  "  that  if  the  executor 

was  coLmpellable  to  be  admitted,  he  would  consequent- 
ly be  liable  to  a  fine ;") 

It  was  argued,  on  the  part  of  the  plaintiff,  the  Earl  of 
Sath^  that  the  fine  becomes  due  to  the  lord  (or  lady)  of 
the  manor,  upon  every  change  of  the  estate;  not  upoa 
the  change  of  the  tenant,  where  there  is  no  change  of 
the  estate. 

For  where  there  are  several  remainders,  to  seveial  per^ 
sons,  the  admission  of  the  fikst  taker  is  the  adu)ission  of 
EVERY  person  in  remainder.  4  Co.  22.  b.  Copyhold  Cases; 
and  4  Cu.  23.  a»  Case  the  6th.  Cro.  Eliz.  504.  Gyppin  v. 
Bunney.     Kitchen,  122. 

And  here,  Taylour  and  Lake  \vere  admitted  according 
to  the  /enor  of  their  testators  will:  which  must  have  b^n 
to  the  &Ao2ees/a/^  comprized  in  the, will.    And  therefore 


<( 


*t ' 


N.B.  In  a  manor  in  which  the  tenants  held  estates  by. 
eopy»  to  them  and  their  heirs,  by  tbf  words  (sibi  et 
suis)  for  ninety-nine  years,  yielding  a  rent;  and  mention* 
ed,  that  by  a  custom,  the  lords  upon  expiration  of  every 
estate,  ought  to  renew  upon  reasonable  fir>es ;  the  Iqrd 
insisted  th^t  there  was  such  ^  custom  to  renew,  but  thp 
fines  were  always  such  as  the  plaintiffs  cquld  agree 
with  him  for,  there  being  no  benefit  to  the  lord,  duiing 
the  ninety-nine  years;  but  the  court  declared  that 
the  plaintiffs  on  payment  of  two  years  value  should  l).e 
admitted  io  their  estates.  Morgan  v.  Scudfimore^  2  Cijr. 
Rep.  134. 
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the  fine  must  have  been  proportionable  to  the  value  of      17 A7* 
the  whole  term  of  92  years:  and  it  is  against  conscience    earl  op 
that  the   executor  of  the  deceased  lessee    should  pay       bath 
iiwo/Aer  fine  for  the  5<i/ne  estate. .  Neither  is  he  compel-  y. 

lable  to  come  in  and  be  admitted  afresh;  it  being  the    abney. 
same  estate. 

And  that  no  fresh  admittance  is  necessary,  nor  any /r/r- 
ther  fine  payable,  appears  from  the  case  of  Deli  v.  ///g- 
(fen  in  Moore^SbS.  and  the  case  Tiping\.  Banning,  Moore^ 
4d3.  In  both  wijich  cases  it  was  holden  and  resolved 
"  that  the  admittance  of  a  tenant  for  life,  of  a  copyhold, 
"  is  an  admittance  of  him  in  remainder;  and  that  no 
"  new  fine  is  due  from  him  in  remainder;"  and  in  Cro. 
Eliz.  504.  Gyppyn  v.  Bunney  (which  is  S.  C.  with  Moore, 
40o.)  Popham  and  Fenner  held  accordingly;  and  that, 
because  they  have  but  one  estate  in  law:  and  they  held 
that  ONLY  one  fine  is  due;    which  the  first  taker  shall 

pay. 

In  3  Lev,  30S.  The  case  of  Barnes  v.  Corke^Tr.  1  fV. 
&  5f.  in  C.  B.  it  came  directly  in  question;  and  Lord 
Coke's  diction  in  4  Rep*  ^3  a.  was  taken  into  considera- 
tion, and  explained  to  be  restrained  to  special  customs 
only:  but  ihe  general  principle  of  law  was  settled  to  be, 
"  that  so  fine  is  due  to  the  lord,  from  the  remainder- 
**  man,  without  a  special  custom  for  it." 

And  the  reason  is,  (as  Pophan^  said,  in  the  case  of  Gyp- 
pj/n  V.  Bunncy,)  **  because  both  have  but  one  estate  in 
"  law,  and  the  lord  has  already  admitted  io  the  whole  :'* 
which  reasoning  is  quite  applicable  to  the  present  case. 

If  a  copyholder  in  foe  grants  his  copyliold  upon  coti-  i-  ^^q  -* 
dition,  and  enters  for  the  condition  broken;  there  shall  L  ^^^  J 
be  no  fresh  admittance,  nor  fine:  because  he  is  in  statu 
quo  prim.  Coke's  Complete  Copi/holder,%  56.  So,  if  there  be 
twojoiut-tcnants,  and  one  die:  the  survivor  needs  no  ad- 
mittance, nor  shall  pay  a  fine.  Ibidem.  So  the  widow  of  a 
copyholder,  for  her  customary  Iree-bcnch :  because  it  is 
partof  the  old  esiai:.  and  is  cast  upon  her  and  vested  by 
law. 

So  it  is  also  in  dower,  <md  tenancy  by  curtesy;  though 
there  a  new  tenant  intervenes. 

^oy,  29-  Rennnigton  v.  Co/e, is  full  in  point.  Also  Hut- 
ton,  18.  Jurden  v.  .Stone,  S.  C.  Hob.  ISl.  Howard  against 
Bart/et,S.?.  iDanv,  184.  title  Copyhold,  [qHl^- 'S]^ pi,  \. 
in  point.  Cro.  Jac.  o73.  IValdoe  v.  Frances  Bartlet  IVid. 
S.  C.  with  Iloh.  181.  (but  not  this  same  point.)  -2  i?o. 
Rep.  178.  Walter  v.  Bartlet,  S.  C.  It  is  considered  only 
as  an  excrescence  out  of  theori^^inal  estate,  by  Ld.  Ifobart, 
pa.  181.  And  an  executor  of  a  copyholdtr  for  years  is 
within  the  same  reason ;  for  it  is  only  the  old  estate 
continued. 

Vol.  I.  P 
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But  the  case  of  descents  maybe  objected:  fortberiv 
the  ESTATE  is  theMntc;  only  the  tenant  altered. 

Now  it  may  be  dilhcult  to  enter  into  the  true  re990D 
of  this..  But  it  may  be  considered  as  a  change  of  estate  ; 
and  as  a  new  grant :  the  lord  gave  a  new  ado^ittance,  a 
new  grant. 

But  perhaps  that  case  of  dt^scents  may  be  an  exception 
from  the  general  rule. 

There  are  several  cases  in  point,  for  the  plaintiff:  and 
no  authority  against  him,  except  tVeston^s  opinion  in 
DedicotCi  case.  Dedicotfs  cade  itself  in  3  Leon,  9.  is  most 
express  in  point :  and  Dyer,  -25 1.  is  S.  C.  (But  Dyer  does 
not  mention  this  point  ai  all.)  [a]  The  wife's  interest  was 


a 


tt 


i€ 


«c 


«c 


Ci 
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(a)  This  case  is  very  clearly  reported  in  Dyer^  and  is  a 
Tery  strong  authority  against  the  plaintiff:  forthe  opinion 
of  the  whole  court  there  was  {according  to  that  report, 
that  the  entry  of  the  administrator  of  the  wife,  to  whom 
also  the  lord  had  granted  the  land,  during  the  non-age 
of  the  son,(that  was  during  thetermj  was  unlawful ;  but 
the  interest  which  was  in  the  wife,  was  a  term,  the 
which  by  the  death  of  the  feme  vested  in  the  hus- 
band by  the  law  and  custom  of  the  realm,  if  there  be 
not  some  private  custom  of  the  manor  to  the  contrary.** 
Now  it  is  well  known  that  the  wife's  term  in  freehold 
lands  will  vest  in  the  husband  by  survivorship,  if  he  out- 
lives the  wife  in  his  own  right;  and  that  he  has  no  occasion 
to  take  out  administration  if  the  term  was  in  his  posses- 
sion: but  if  not,  he  must  then  take  out  administration  to 
entitle  himself  to  it,  the  same  as  to  other  choses  in  action. 
Co.  Lit.  46.  b.  299.  h.  300.  a.  This,  therefore,  shews  that 
thecourt  considered  the  term  as  an  interest  at  common  law, 
and  this  was  the  point  adjudged.  The  other  point  there 
mentioned,  which  is  the  same  as  the  point  in  the  principal 
case  there,  was  probably  not  taken  notice  of;  because,  as 
appears  in  3  Leon.  9.  there  was  a  difference'  in  opinion 
about  it,  and  it  was  not  directly  the  point  in  judgment^ 
though  there  is  a  strong  analogy  between  the  two  points; 
because  the  husband  was  a  new  tenant,  and  holden  to  be 
intilled  by  the  common  law;  and  if  the  common  law  gave 
it  to  him  without  admission,  though  he  was  a  new  tenant, 
on  the  general  principle,  that  a  term  for  years  belonging 
to  the  wife  will  vest  in  the  husband  by  survivorship,  there 
seems  no  reason  why,  since  the  common  law  will  in  other 
cases  vest  the  term  in  the  executors  of  the  termor,  they 
should  be  obliged  to  be  admitted  any  more  than  the  hus- 
band; for  it  is  not  like  the  case  of  joint-tenant;  forthe 
reason  why  ajoint-tenant  shall  notbeadmitted,  is,  because 
he  was  before  admitted  generally ;  all  the  joint-tenants  are 
expressly  admitted;  but  if  not,  the  administration  of  one  is 
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there  a  chattel-interest ;  and  she  was  to  have  it  for  six-       1757. 
teen  years:  and  her  second  husband,  who  survived  licr,    j^arl  op 
had  it  as  her  assignee,  without  paying  any  fine,  or  being       bath 

the  administration  of  all,  Co.  Cop.  50.  s.  35.  But  that  reason  ^bNEY. 
does  not  apply  to  the  case  of  a  feme  who  hath  a  term  for 
years,  in  a  copyhold,  and  afterwanls  takes  husband  and 
dies,  which  is  the  case  in  Dyer;  and  therefore  there  is  no 
similitude  in  this  respect  between  the  case  in  Dyer  and 
the  case  of  joint-tenants ;  but  the  case  of  the  husband  sur- 
viving and  holdins:  durinsf  the  term,  without  any  admis- 
sion, is  more  like  the  case  of  executors,  because  neither  the 
husband  nor  the  executors  claim  by  custom,  but  by  com-  - 
mon  law ;  and  as  the  one  is  not  subject  to  an  ad  mission,  and 
fine,  though  he  was  never  admitted,  there  is  no  reason 
why  the  other  should  be  subject  thereto;  and  Gilbert^  in 
his  Treatise  of  Tenures,  Ed.  1738,  pag.  272, 273.  Ed.  1757. 
jwg.2S9, 290.  cites  the  above  case  in  3  Leon.  9.  and  £)yer251. 
and  after  taking  notice  that  one  judge  ditiere  from  the  . 
other  two,  gives  his  opinion  in  favour  of  the  right  of  the 
executors,  to  have  the  term  without  any  new  admit- 
tance ;  for  he  observes  that  opinion  seems  reasonable,  for 
they  continue  the  possession  of  the  testator,  and  have  it 
only  to  his  use. 

Before  this  determination,  all  the  authorities,  or  at  least 
the  great  weight  of  them,  were  in  favour  of  the  executors; 
and  the  principles  on  which  other  cases  have  been  deter- 
mined, are  also  in  favour  of  the  executors;  for  it  was 
holden  uniformly,  if  the  lord  hath  a  particular'cstate  in 
the  manor;  if  his  estate  determines  before  the  expiration 
of  the  term  of  years  for  which  the  lease  was  made,  and  the 
licence  granted  by  him,  that  the  lease  will  be  determined, 
2  Browni  40.  And  tlie  reason  is,  that  such  a  lord  cannot 
discharge  the  lord's  interest  any  further  than  his  own  in- 
terest in  the  manor  extends.  GHh.  Ten.  2yp. 

It  is  aUo  hoiden,  that  if  the  lord  seized  in  fee  gives 
licence  to  lease,  and  the  copyholder  leases  according  to 
the  licence,  his  lessee  may  assign  or  make  an  under-lease 
without  any  new  licence, Gi/6.  Tew.  299.  Though  the  re- 
ference there  is  not  to  the  point ;  but  the  same  points  are 
mentioned  as  of  course,  though  without  any  state  of  the 
case,  or  any  notice  taken  by  whom,  in  12  Mod.  230. ;  and 
this  reason  is  given,  m.  "  because  the  lords  interest  was 
"  bound  for  ninety-nine  years." 

N.B.  If  tenant  in  fee  of  a  copyhold  surrenders  to  one  for 
yeai^,  it  seems  tl^at  hu  shall  hold  of  the  lord;  but  if  the 
lea^e  be  made  by  indenture,  there  it  seems  he  holds  of 
bis  lessor,  Gilb.  Ten.  175.  edit.  \lbl.  Note  also,  that  the 
lease  for  years  was  in  this  case,  of  the  Earl  of  Bath  v« 
Jbney,  created  by  devise  pursuant  to  a  surrender  to  the 
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1757.      admitted.     And  in  3  Leon,  9.  Brown  and  Dyer  put  the 
KARL  OF    ^^""y  P'^^s^i^^  ^^^  i"  terras,  of  an  executor  of  a  copyholder 

BATH       for  years;  and  agree  that  he  shall  have  the  terna  wi/Aoirf 
admittance.     And    the   case  of    Otlery    monastery,   in 
1  Leon.  4.  and  4  Leopi.  118.  S.  C.  (twice  printed,  verbatim 
alike,  almost,)  mentions  a  determination  of  the  present 
question,  in  point:  agreeable  to  which,  is  anotlier  report 
of  it,  called  Htydon'scBise,  in  Moore  128.  S.  C.  Egerton^  in 
hi8argument,of  thatcaseof  OtUry,  vouchesa  caseas  deter- 
1  mined  in  8  Eliz.  in  C.j  JB.     which  case  is  expressly   in 
point  with  us.     But  the  case  it$elf,  of  8  Eliz,  in  C.  JB. 
which  he  90  cites,  is  not  to  be  founa.    2  Danv.  190.  letter 
Y,  mentions  S.  C.     ShepparcCs  Court-Keepers  Guide^  5tli 
edit  pa.  13(3.  and  Calthiops  Headings  on  Copyholds^  2d  edit* 
pa.  67.  is  express  in  point:  and  so   again,   mpa.l^.  te- 
nant in  dower  and  freebench.     Tenures  272,  273.  S.  P. 
accordingly :  (the  Book  of  Tenures  that  hus  noname  ta 
it.)    And  Comberbachy  445.  express  **  that  the  executors 
"  of  a  termor  for  years  of  a  copyhold  «haU  pay  no  fine  for 
**  admittance." 

They  said  that  the  case  of  Dell  v.  Iligdcny  in  Moore, 
358.  was  butJEi  loose  note  :  and  Cro,  Eliz.  372.  whicb  is 

use  of  the  will ;  and  in  all  such  cases  the  estate  passes  by 
the  surrender,  and  the  will  is  only  declaratory  of  the  uses: 
therefore  this  case  is  to  be  considered  in  the  same  light, 
as  if  the  term  had  been  created  by  surrender,  and  conse- 
quently the  termors  were  tenants  to  the  lord;  and  therefore 
on  the  death  of  the  survivor,  a  fine  would  be  due  from  his 
executors,  who  would  also  be  tenants  to  the  lady  of  the 
manor  ;  and  wherever  there  is  an  admission  there  is  gene- 
rally a  fine  due  :  but  if  the  lease  had  been  created  by  deed, 
and  bv  licence,  then  the  termors  would  not  have  been 
tenants  to  the  lady  of  the  manor  (G//6.  ubisup.):  therefore 
Bii/Toa?  ought  in  this  report  to  have  stated  how  the  term 
was  created;  and  the  judgment  in  this  case  ought  to  have 
,  been  founded  upon  the  above  distinction  ;    but  as  it  was 
not,   but  is  given  generally  as  law,  with  respect  to  ail 
terms  lor  years,  in  copyholds,  the  judgment,  as  it  appears 
on  this  report,  and  as  it  seems  to  have  been  given  by  the 
court,  is  not  law,  because  it  is  given  as  law  with  respect 
to  leases,  whether  made  by  deed  by  the  copyholder  with 
licence,  or  by  grant  by  the  lord;  whereas  in  fact  it  is  law 
only  in  the  last  of  thobc  two  cases.* 

there 
ther» 

there  are  not  frequently    tuccial  retenralions  so  as  to    prevent  snj* 
prigudice  to  the  lord }  tor  tDere  are  in  all  or  moit  I  have  een* 
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1  report  of  the  very  same  case,  does  not  mention  any  such      i  py  ^rf 
question  in  it.  ^''^'^• 

And  as  to  what  was  cited  out  of  the  case  of  Gyppyn  v.    ^^^^  ®^ 
Bunney,  Cro.  Eliz.  504.     and  Moore,  40o,  they  said  rt       ®^tu 
was  no  more  than  a  dictum  of  Popkarns. 

Then,  if  the  executor  is  not  obliged  to   be  admitted,     ^^^^^* 
nofifie  is  Que:  for  no  fine  is  due,  but  upon  admittance. 

But  the  inconvenience  may  be  objected,  "  that  a  lord 
"  may  be  stripped  of  his  mheritance,  by  copyholder's 
'  surrendering  for /o/fg  terms  (as  even  for  a  term  of  1000 


*  years  :")  and  so  the  lord  might  lose  his  fines. 


But,  1st  This  inconvenience  does  yiot  really  exist  at  \y\^e  «  Veriu 
present :  and,  2dly.  The  lord  might  in  such  case  refuse  321.  conu^a 
to  admit;  and  could  not  be  forced  to  it,  either  in  law  ^^^w*  temble.} 
oreouity. 

2  nulst.  336.  Foorde  v.  Hopkins,  proves  **  that  the  copy- 
*'  bolder  cannot  bring  an  action  at  lawJ"  (It  is  a  most 
express  determination  in  point.) 

And  in  equity,  they  would  not  assist  the  copyholder  in 
such  an  attempt.     Comberh.  445. 

The  present  case  is  a  lease  to  two  persons,  for  9.0  years 
determinable  upon  three  lives:  in  which,  the  fine 
might  easily,  mfact,  be  settled  by  a  proportional  compu^ 
UUion,  if  it  could  he  done  by  law. 

The  copyholder  derives  his  estate,  wo/  from  the  lord, 
but  from  the  custom  of  the  manor :  for  a  lord  who  is  only 
tenant  for  life,  mayadmit  in  fee. 
And  **  that  the  lord  would  not  be  bound,  either  in  law  or 
equity,  to  admit,  upon  a  surrender  by  a  copyholder  in 
fee,  for  1000  years,"  Combtrb.  445.  *  expressly  proves;  r     21 1     1 
**  and  also  proves"  that  in  such   a  case,  an  executor  shM  ^ 
**  pay  NOfne  for  admittance;"  which,  it  must  be  suppo- 
sed, was  taken  down  by  the  reporter,  as  Lord  Ilolfs  opi- 
nion.    (*Thisis  no  part  of  the  case  of  Sandwell  v.  Sand- 
meil;  but  manifestly,  a  quite  distinct  case;  probably,  at 
nisiprius,) 

I'he  lord's  interest  in  his  fine  is  sacred;  an  act  of  par- 
liament shall  not  be  construed  so  as  to  deprive  him  of  it 
(F.  Manzcood^s  Diversity /m  Moort^  12S.) 

It  would  be  very  hard  on  our  side,  if  a  year  and  a 
balfsrack  rent  was  to  be  paid  upon  every  charge  of  an 
executor. 

Therefore  they  prayed  a  certificate  in  the  plaintifTs 
nivour. 

On  the  part  of  Mrs.  Jbney,  lady  of  the  manor,  it  was 
agreed,  that,  in  this  particular  case,  the  fine  and  the  ad- 
mittance must  depend  on  eacJi  other ;  i.  e.  that  either  both 
might  be  required,  or  neither  could. 

But  it  was  said  that  the  reason  of  admittance,  in  gene- 
al,  depends  upon  the   relation  that  subsists   between 
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17^7-  ^^^^  ^^^^  tenant:  and  that  the  admission  of  the  tenant,  io 
EARL  OE  these  cases,  was  personal  to  the  ten;\nt  himself  only  ; 
and  the  estate  depended  upon  the  will  and  pleasure  of  the 
lord.  He  might  originally  admit  whom  he  pleased,  on 
ABNEY.  ^'^^  decease  of  a  tenant.  Indeed,  at  length,  a  sort  of  claim 
in  the  heir  at  law,  to  succeed  to  his  ancestor,  became 
established  by  cz/5^om.  However,  ^ great  deal  still  re- 
mains in  the  lord's  power  and  discretion:  and  the 
tenure  is  still  (strictly)  at  the  lord's  will\ 

It  was  always  necessary  that  the  new  tenant  should  per* 
sonally  appear :  and  it  so  remains  still,  to  this  day  ;  he 
must  pay  his  fine,  and  do  fealty  in  person.  Co.  Copy^ 
holder,  §  1{>.  and  4  Rep.  ^2. 6.  kc.  to  the  like  efi'ect. 

And  they  forfeit,  if  they  grant  leases  without  licence.  \ 
4  Co.  Copyhold  Cases.    9  Rep.  7(3.  a.Comhe's  case. 

And  they  mujst  be  persons  capable  of  being  admitted  : 
for  it  is  impossible  to  adnrit  one  who  is  twc(7|)a6/e  of  ad- 
mission. 

Now  no  man  is  heir  or  executor  to  the  tenant  during 

the  tenant's  life.     Therefore  the  thing  itself  is  impossible, 

"  that  the  admission  of  the  first  tenant  should  bean  ad- 

"  mission  o/*tuem  also,  as  heir  or  executor  to  such  first 

"  tenant" 

r    212     1      '^^^  **  change  c/'estat£,  and  not  of  tenant,  cannot  be 

*-  -^  "  the  true  ground  of  the  fine  to    the  lord/*     For  that 

notion  would  let  in  many  inconveniences  :   and  it  would 

be  most^unreasonable  that  one  single  fine  to  the  lord  should 

answer  to  all  changes  of  the  tenant. 

The  remainder-man  may  be  tenant  for  one  j)urposc ; 
720/ for  another.     Co.  4.  Rep.  23.  a.  b. 

Admittance  precedes  t\u^  fine;  and  is  the  cau^e  of  it. 
It  is  necessary,  in  ord6r  to  intitle  the  lord  to  a  fine.     And 
thii;}  appears  to  be  the  sense  of  the  legislature,  by  P  G.  1. 
c.  29.  ••  An  act  to  enable  lords  of  manors  more  easily  to 
*•  recover  their  fines,  4rc."     And  upon  admittance,  a  fine 
is  due.     And   1  Mod.  10-2  6^   120.  Blackburn  v.  Graves, 
proves  that  the  lord  shall  siill  have  his  fine ;  although  the 
admission  of  the  particular  tenant    be  the  admission  of 
the  remainder-man.     It  does   not  follow,  that   because 
the  estate  '\s  vested,  therefore  there  shall  be  no  admittance 
or  fine  :  for  upon  descents,  (where  rtiere   is  no  doubt  but 
that  a  fine  is  payable,)  yet  the  estate  is  undoubtedly  vest- 
•  Vide        ,    ED  i/i  the  heir,     hnA  Cokes  Complete  Copyholder,  %b(S.  * 
S  Kebic*  S6S.  pf'g^  ^^9  i^  express  in  point  *'  that  he  in  remainder  shall 
889.S.C.        *'  oe  admitted,  and  pay  a  fine;  although  his  estate  was 
"  vested  by  the  admittance  of  the  tenant  for  life." 

In  t  he  case  of  Barrjes  v.  Corke,  3  Lev.  308,  the  prin- 
cipal question,  they  said,  was  upon  the  forfeiture  :  and 
that  the  other  points  were  only  *  incidental.  (But  the 
Ist  point  was  (ia  terms)  **  whether  a  fine  was  due/') 
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In  the  case  just  now  mentioned,  stiled  Batmore  S^  nx^       1757. 
V.   Graves^  in    1  Ferttr,  260.  Or  *  rather  Blackburn  v.    g^^j^  ^j. 
Oraves,z%  it  is  called  in  I  Mod,  102  <S^'  120.  S.  C.  It  was       bath 
determined  "  that    the  admission   of  tenant  for  years 
*•  was  an  admittance  of  him  in  remainder,  and  occasioned     .  ^'^ 
*\s.  posseuio  fratris:''  and  it  is  there  resolved,  that  the  «^j^g  3  g^^j^ 
admission  of  the  tenant  for  years,  though  it  is  an  admit- 253,  S29,S.C 
tance  of  him  in  the  remainder,  yet  shall  not  prejudice  the 
hrdf  as  to  the  fine  from  the  remainder  man.     And  i 
Ventr^  2G0.  is  express  and  plain,  "  that  the  remainder- 
"  man  must  pay  a  fine,  when  his  estate  comes  in  es^e'* 

Indeed,  where  the  wholb  fine  has  been  already  paid  to 
the  lord  upon  the^rs^  admission,  there  is  no  reason  why 
it  should  be  paid  orerA|fa//i:  and  the  remainder  man  is 
in  fact  admitted,  in  5wcA  case.  But  where  the  fine  is  not 
paid  for  the  whole,  upon  the  original  admission  ;  there, 
the  reoiainder-man  must  wflry  a  fi7ie,  and  must  be  admit- 
ted. (P\  1  Fent.  260.  ancl  I  Mod.  ViO.  where  this  matter  [  213  ] 
seems  to  be  put  upon  a  right  and  reasonable  foot.) 

If  the  remainder-man  dies  during?  the  life  of  the  tenant 
for  life,  Au  Aeir  shall  be  admitted  and  must  pay  a  fine. 
Therefore  the  payment  is  for  lives  in  being;  and  the  line 
is  payable  upon  the  change  of  the  tenant:  and  the  ad- 
mittance does  not  exlend  beyond  the  pcrsons  of  the 
tenante  admitted.  They  are  aY///  only  tenants  at  will. 
Co.  Copyholder. \  14.  §32.  §  41.  expressly,  4  Hep.  22.  h.  S.  F. 
in  point,  accordingly.  And  the  estate  is  only  vested  in  the 
tenant  personally. 

In  the  present  case,  the  persons  originally  admitted, 
prayed  to  be  admitted  "  according  to  the  tenor  of  the 
"  testator's  will;'*  and  it  was  granted  to  them,  according 
to  the  custom  of  the  manor:  there  is  nothing  said  of 
their  executors.  And  they  were  admitted  as  trustees,  and 
not  for  their  own  benefit :  and  their  admission  was  onlv 
personal. 

The  admittance  of  an//e/r  is  very  diflercnt.     Compleat 
Copyholder,  §  41.  4  Rep.  22.  b. 

The  heir  has  very  considerable  interest,  A^ore  admis- 
sion :  yetAemustbe  admitted. 

As  to  tenants  ooi/r  autre  tie,  they  shall  be  admitted, 
and  pay  fines.  Co.  Copyholder,  §  56. 

AH  who  allow  of  a  gen&al  occupant,  say  he  must  be  ["»««  can  be 
admitted:  and  there  is  no  doubt  but  that  a  special  occk- "^^,^^1^  Sere 
pemt  must  be  admitted  and  pay  a  fine.  mmj  %e  a  tpo* 

Wherever  a  right  is  transferred,  upon  death,  tjiere  must  ciai  occuiMiit 

be  an  admittance.  ?^R^i^'Ab^^ 

A  termor  may  die  intestate,  and  have  no  administra-  ^,3  vjm   * 
tor ;  or  may  make  a  will,  and  the  executor  renounce :  cop.  {P).«  Bl. 
and  shall  the  lord  have  no  tenant?  Surely  in  these  cases^  Bca  1148. 

the  lord  shall  not  be  tmthout  4kt  tenant  at  ali.  1^  Vio.  «9. 

pU  8.] 
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An  assignee  of  a  term  shall  pay  a  fine ;  so,  a  devisee  of  a 
term  ;  indeed,  even/  new  tenant  shall  pay :  A  mortgagee  ; 
an  assignee  of  a  bankrupt ;  the  heir  of  the  assignee ;  in  short, 
wherever  there  is  a  change  q/' ten  ant. 

If  it  depended  upon  the  change  oi  estate  only,  an  estate 
inyee  would  never  pay. 

Dedicotfs  case  is  strong  for  the  defendant. 

2>^er,  251.  explains  3  Leon^  9.  The  husband,  it  appears 
by  Ijytr^  was  not  the  personal  representative  of  iiis  wife : 
for  she  had  an  administrator,  appointed  by  the  ordinary- 
In  3  Leow.9.  there  was,  as  he  reports  it,  an  ohiUir  dictum 
of  two  judges,  indeed  ;  but  contradicted  by  another.  In 
Dyer,  it  appears  that  the  husband  held  in,  in  right  of  his 
wife:  and  the  dispute  was  between  the  wife's  adminis- 
trator, and  the  husband.  The  husband  was  possessed, 
jointly  with  the  wife,  on  his  marriage  ;  and  he  only  con^ 
iinutd  in  possession.  Executors  may  be  considered  as 
//ss/g//cc5, (the  rather  as  copyhold  estates  are  not  assets:) 
but  the  husband  could  not,  in  this  c^sc  of  Dedicott,  be 
considered  as  assignee.  In  5  Rep.  IS.  a.  Lord  CoAe  cites 
HO  E.  3.  48.  and  30  JE.  3. 14.  Simpkin  Simeons  case ;  by 
which  it  appears  **  that  the  baron  is  not  assignee  to  his 
**  wife  ;"  in  Dedicotfs  case,  there  was  no  transmission  of 
estate.  It  is  like  the  case  of  joint-tenants ;  where  the 
survivor  shall  not  pay.     Co.  Copyholder ^  §  5(5.  ♦ 

CaUhrops  Reading,  67.  is  plainly  the  same  case  with 
3  Leon.  9.  and  Dyer  251.  Ilauchet  v.  Rose  ;  as  appears  by 
the  margin  of  Dyer,  and  by  the  end  of  the  case  itself  too. 
It  is  only  a  scrap,  out  of  Leonard. 

As  to  the  case  of  Otlery  monastery,  reported  in  Moore 
128.  and  in  1  Leon.  4.  and  4  Xfo//.  117.  (S.  C.  in  terms) 
and  the  case  of  8  Eliz.  there  cited  by  Mr.  Solicitor  Gene- 
ral Egerton;  there  was  no  question  between  tenant  and 
lord :  and  Egerton  plainly  means  Dedicates  case,  and  the 
dictum  there  mentioned.  For  Dedicotfs  case  was  in 
C.  B.and  was  in  7  EHz.  according  to  1  Leon,  9.  and  //.  8 
Eliz.  according  to  Dit/er. 

As  to  Noy^'^Q.  Renuington  against  Cole — the  custom  of 
the  manor  was  for  the  wife  to  hold  durante  viduitate  : 
and  the  wife's  estate  durante  viduitate  was  "  but  a  branch 
"  of  the  husband's  estate,'*  [as  is  rightly  there  said  Hobari.) 

As  to  Hob.  181.  the  case  of  Hotrardw.  Bartlet, — the 
^ame  custom  is  stated:  and  the  husband's  estate  was 
holden  not  to  be  merged  ;  and  the  last-mentioned  case,  of 
Rennington  v.  Co/e^was  there  taken  notice  of  and  cited  by 
Lord  nobart. 

As  to  Comber b.  445.  it  is  a  mere  short,  loose,  nisi-prius 
note :  neither  the  book  itself,  nor  this  note  in  it,  are  of 
any  authority.  And  non  constat  whose  opinion  it  is,  that 
the  note  mentions.    If  it  were  good  law^  it  would  reoder 
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all  family-settlements  ineffectual :  for  he  asserts  "  that  1757. 

"  the  surrender  may  be  for  a  thousand  years,  and  that  the  earl  of 

"  executor  shall  pay  no  fine."      At  this  rate,  the  grant-  bath 

ing  copyholds  for  terms  of  years  vrould  be,  in  effect,  in-  y^ 

fraucbising  them.  abney. 

We  are  not  now  upon  vmy  special  custom  of  a  manor; 
but  upon  the  gsneral  custom  of  manors :  Therefore  the 
cases  upon  particular  customs  are  not  applicable  to  the 
present.  The  collateral  qualities  of  dower,  frecbank, 
Ifc.  are  not  incident  to  copyholds;  but  depend  upon 
special  customs.  In  this  manor,  the  fines  are  uncertain  :  [2  Wils.  163.) 
but  one  year  and  a  halfs  value  of  the  nett  year's  rent  has 
been  generally  taken,  for  one  life  ;  two  years  and  a 
quarter  tor  two  lives  ;  and  for  three  lives,  half  as  much 
more. 

And  regardought  to  be  had  to  the  fine  paid  on  the  last 
admittance. 

This  estate  was  of  the  value  of  1251.  per  nnu.  when  the 
two  tenants  T/iyowr  and  ifl/ce,  the  first  lives  were  admit-  |.       g 

ted  ;  and  the  fine  paid  (viz,  2S0l.)  *  answers  to  the  two  ♦  1  year  I J5  ( 
lives  admitted,  according  to  the  abovementioned  rule  :  4  »  y^^*"^  ^^  ^' 
and  the  length  of  the  term  is  of  no  consequence.  These  ^7^^'^^  ^87  1 
two  persons  therefore  were  the  tenants :  after  their  death  jof^y^f  ^ — 
the  lord  has  no  tenant:  it  makes  no  difference,  »  l»»Mi^r  ^^cunAj 
the  admittance  be  for  lives  :  or  for  a  term  of  ye^rs  deter- 
minable on  lives. 

Upon  the  usage  stated  on  this  case,  a  proportionable 
sum  is  to  be  paid  for  a  fine,  according  to  the  number  of 
lives.  And  this  is  a  just  rule,  and  the  best  rule:  and  it 
is  better  to  keep  to  this  rule,  than  to  form  a  new  rule,  upon 
asuitin  equity  *'  to  compel  the  lord  to  admit." 

The  point  turnsmerely  and  entirely  upon  the  change  of 
tenant*  If  it  wereotliervvise,  lords  of  manors,  nay  even 
jointured  ladies  of  manors,  might  make  voluntary  grants, 
and  incumber  their  posterity,  ad  libitum*  The  lady  of 
this  manor  is  lessee  under  a  prebendary:  and  consequent- 
ly, such  lessee  (though  she  were  only  so  for  one  year) 
might  admit  for  500  years,  without  any  fresh  fine,  upon 
.^A^tr  principles;  and  so  defraud  the  original  owner  of  the 
manor  in  fee.  It  would  take  it  out  of  the  restraining 
statutes  of  Queen  Elizabeth. 

The  first  admission  was  in  1709;  (viz.  the  admission 
of  the  two  lives  who  were  admitted  according  to  the 
tenor  of  the  testator's  will.) 

Reply,  on  the  part  of  the  plaintiff.  f   216    ] 

The  dispute  between  us  is,  "  upon  ythat principlejines 
"  are  due  to  the  lord." 

They  say, "  on  the  change  of  tenant  ;'*  we  say,  **  on 
"  the  change  of  estate,  only.'* 


216 


Hilary  Term,  30  Geo.  3. 


1757. 

EARL  OF 

BATH 

V. 

ABNET. 


C  217  ] 


They  argue  the  admittance  to  be  penonal;  and  urge 
it,  from  the  doing /ert/zy,  at  the  time  of  admission. 

We  agree,  this  was  so  originally :  but  we  say  the 
admittance  is  not  always  personal,  tww.  The  cases  of 
dower,  and  of  tenant  by  curtesy  prove  this:  for  neither  of 
these  tenniits  appear  personally,  or  do  fealty.  And  the 
case  of  Bflrwes  against  Carke^  in  3  Lev.  308.  alone  proves 
the  same  thing. 

And  Ld.Coke^  in  his  Copyholder^  agrees  "  that  the  heir 
•*  would  not  need  to  be  admitted,  if  it  were  not  on  ac- 
**  count  of  the  lord's  fine." 

And  all  the  remainder-men  are  admitted  under  the 
original  admittance,  till  a  descent :  but  we  agree  that 
whenever  a  descent  happens,  the  lord  shall  have  a  fine. 

The  gradual  diminution  of  fines,  on  admitting  for 
several  lives,  seems  to  shew  that  only  one  fine  is  due  ; 
and  that  that  fine  is  payable  on  the  first  admission*  (a) 

The  case  of  an  occupant  pour  quire  vie,  is  a  new  estate : 
for  the  old  estate  is  gone ;  though  the  grantor  is  estopped 
to  take  against  his  own  grant,  (which  extended  beyond 
the  life  of  the  grantee  himself.) 

As  to  the  assignee  of  a  term — he  can  only  come  in  by 
surrender  and  admittance :  which  is  a  new  estate :  and  he 
can  have  nothing  till  admittance. 

So,  in  case  ofa  mortgage^  the  mortgagee  comes  in  under 
a  surrender :  which  makes  a  new  estate. 

So,  in  case  of  ana^g//ee  ofa  bankrupt.  And  the  act  of 
parliament  of  King  Jac.  1.  requires  ttie  assignees  coming 
in  thus:  it  takes  express  care  of  the  lord's  interest.  (f\ 
13  Eliz.  c.  7.  1  J.  1.  c.  15.  21  J.  1.  c.  19.  and  also  Co. 
Copyholder,  §  56.  pa.  62  at  the  very  bottom.) 

i  he  case  of  a  devisee,  is  likewise  undoubtedly  a  new 
estate. 

And  in  case  of  the  executor's  renouncing,  or  of  no 
administration  being  taken  out,  3till  the  lord  will  not  lose 
his  fine. 


(a)  The  lord  may  set  a  fine  for  the  particular  estate, 
and  another    for  the  remainder,    dub.   1  Feut.^tSO. 

But  there  ought  to  be  a  special  custom,  otherwise  a 
fine  is  not  due  for  a  remainder,  per  two  judges,  3  Lev. 
308. ;  per  ib.  Cro.  El.  504,  And  if  another  fine  is  set  for  a 
remainder,  it  is  only  half.     Kit.  122.  b. 

And  it  need  not  be  paid  till  the  remainder  comes  into 
possession.     Per  Wild,  1  Vent.  260. 

If  a  copyhold  be  granted  to  A.  for  years,  who  dies 
during  the  term,  the  executor  shall  be  admitted,  and 
pay  a  fine.    Fer  Weston^  3  Leon*  9*  8  Com.  Dig^  992. 
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In  caseof  a  wotxMin's  free  fcencA,  there  is  a  change  of      1757. 
ttnant.     So  in  a  tenant  by  curtesy's  case.  earl  of 

As  to  the  case  in  Dyrr,  261.  the  husband  is  a  new  tenant^      bath 
it  is  true  :  but  the  estate  is  the  same.  y^ 

Just  so  here,  in  the  case  of  an  executor,  the  estate     jlbkby. 
remains  the  same. 

Probably  the  case  mentioned  by  Mr.  CaUhrop  is  the 
same  case  with  that  in  Dyer.  But  still  Mr.  Caithrop*^ 
opinion  stands  uncontradicted  :  and  it  is  confirmed  by 
Lord  Ch.  J.  Hol/s  dictum,  and  by  the  tenures,  and  by 
Danvers.  (F.  ante^^XO.) 

As  to  the  quantum  oi  the  fine — they  say  the  original 
fine  was  taken  only  as  an  equivalent  for  ^se'o  lives;  and 
that  therefore  another  ought  now  to  be  paid,  as  an  equiva- 
lent fer  a  third. 

But  the  fine  usually  taken  in  this  manor,  where  a  third  n*  B.  The 
life  is  added  to  two  former  ones,  is  only  the  fine  upon  two  fine  for  two 
lives, and  half  as^much  more.  liv«i,  wthe 

Whereas  they  noap  demand  a  whole  fine:  and  they[^J[^*f°y^Qg. 
might  just  as  well  demand  it,  if  only  a  few  years  of  the  and  thefioe 
term  remained  unexpired.  for  three  it 

As  to  the  inconveniences,  the  lord  cannot  be  compelled  J^J^"*  ^^  *^** 
to  admit,  either  by  law,  or  in  equity,  without  the  tenant's  j^  ^c^uMigc* 
paying  a  reasonable  fine  to  the  lord.  of  this  manor. 

And  a  temporary  lord  can  never  infranchise  the  tenants'  Vide«07.ante. 
estates,  hy  collusion  :  for  that  would  be  a  void  grant, 
and  would  be  considered  as  a  voluntary  admission,  which 
would  not  prejudice  the  capital  lord. 

This  is  owing  to  the  modern  fashion  of  introducing 
long  terms  unknown  to  our  ancestors  and  to  our  old 
law:  which  none  but  the  parliament  can  change. 

Perhaps  it  would  be  no  bad  policy,  if  all  copyholds 
were  infranchised.  However,  though  a  lord  may  grant 
a  copyhold  for  a  term  of  years,  yet  he  is  ?iot  compellable 
to  do  so:  it  is  voluntary;  the  lord  is  not  ot/igc«/ to  admit 
for  term  of  years,  (a) 


(a)  The  husband  is  seised  in  right  of  his  wife  of  cus- 
tomary lands  in  fee,  and  he  and  his  wife  by  licence  of 
the  lord  make  a  lease  for  years  by  indenture^  have  issue 
two  daughters,  and  the  husband  dies ;  the  wife  takes  an- 
other husband,  and  they  have  issue  a  son  and  a  daughter, 
and  die ;  the  son  is  admitted  to  the  reversion,  and  dies 
without  issue:  by  JIf 0111000(2,  that  reversion  shall  descend 
to  all  the  daughters ;  for  the  estate  for  yeaii),  which  is 
made  by  indenture,  by  licence  of  the  lord,  is  a  demise 
according  to  the  common  law ;  and  according  to  the  na- 
ture of  the  demise,  the  possession  shall  be  adjudged, 
which  possession  cannot  b^.aaid  possoasion  of  the  copy* 
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1757.  Here  they  are. admitted  "  according  to  the  tenor  of  the 

EAUL  OF    "  wiV/:"  for  SO  they  pray  it;  and  their  prayer  is gratUed, 

BATH  (T-  ^"^^  2^^-) 

y^  '  The  law  is  clear,  *^  that  no  admission  of  the  remainder* 

ABMLT.    "  K^an  is  necessary." 

And  there  are  no  inconveniencos  attending  such  a  de- 
termination but  what  the  lord  himself  may  obviate. 

The  court  took  time  to  advise ; 
and,  after  advising,  to  certify. 

And,  about  a  fortnight  after  the  end  of  this  term  they 
gave  their  certificate:  which  is  here  subjoined. 

N.  B.  What  is  said  by  Hales  and  Wi^lde,  in  I  Mod.  120. 
and  1  f^entr.  260,  seems  to  be  the  justice  of  the  case. 

The  OPINION  of  the  court  of  King's  Bench  on  the 
case  stated,  upon  the  following  questions,  viz, 

1st.  Whether  the  surviving  executor  of  Jo/m  Taylour^ 
(the  surviving  trustee  of  the  term  of  ninety-nine  years,) 
ought  to  come  in,  to  be  admitted  tenant  of  the  copyhold 
premises  in  question  ? 

2d.  In  case  he  ought,  whether  the  lady  of  the  manor 
will  be  intitled  to  ^nyjine  upon  such  admittance. 

Having  heard  counsel  on  both  sides,  and  considered 
of  this  case,  we  are  of  opinion  "  that  the  surviving 
"  executor  of  JoA/i  Tay/oiir,  (the  surviving  trustee 
of  the  term  of  ninety-nine  years,)  ought  to 
come  in  to  be  admitted  tenant  of  the  copyhold 
premises  in  question ;  and  that  the  lady  of  the 
manor  will  be  intitled  to  ajine  upon  such  ad- 
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"  mittance.*' 

Mansfield. 

T.    DfiNlSON. 

24th  February  1757.  M.  Foster. 

J.    E.  WiLMOT. 


5.*V"?!?:        Sir  John  Trelawny,  Bart,  versus  Bishop  of  Win- 

^^^^^^^^'  CHESTER. 


Biihops  may 
grant  ancient 
offices  with 
Ibeandent 
fees. 


Hil.  26  G.  2.     Roll.  868. 

{Lord  Commissioner  Wilmot  absent  in  Chancery.) 

TT  was  an  action  of  debt  for  600/.  for  five  years  salary  of 
-*•  several  offices,riz.grea^  or  chief  steward  to  the  bishoprick. 


^ 


S.  €•  Bum'f  holder ;  for  his  possession  is  customary,  and  (he  other 
&c.L!2d?oI.  is  mere  contrary,  therefore  there  shall  be  no  possessio 
ed.  I78it  fratris.  But  if  one  bad  been  the  guardian  by  custom, 
p.  341.]  or  the  lease  had  been  made  by  surrender,  there  the  sis- 

ter of  the  half  blood  should  not  inherit.  And  sMead 
said,  the  case  of  the  guardian  had  been  adjudged^  4  Le. 
38.  a.  103.  7  Fin.  bSb.pl.  35. 
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and  all  its  castles,  lordships,  manors,  S;c.;  and  conductor  of       1767. 
the  men  and  tenants  of  the  hi  shop  thereof;  with  a  salary  of  xrelaw'ny 
lOOL  per  annwn;  and  of  master  keeper  or  preserver  of  the  ^ 

wild  beast  in  all  the  forests,  parks^  chases,  and  warrens  be-  j^xshop  of 
longing  to  the  bishop,  and  chief  governor  of  all  birds,  fish,  ^incues- 
and  beasts  of  warren,  ^c.  (commonly  called  chief  pnrker;)        ie,^. 
with  a  salary  of  20L per  annum:  which  olfices  and  sala- 
ries were  granted  to  the  plaintitf  by  Sir  Jonathan  Trelaw 
neify  bart.  late  Bishop  of  Winton  by  letters  patent,  with 
clause  of  distress  if  unpaid. 

The  bishop  pleads  the  §  statute  of  1  Eliz.  c.  19.     And  ^  Seethe Isft 
also  that  the  oliices  aforesaid  are  not  ancient  oflfices  of  the  clause  of  that 
blshoprick,  nor  were  usualli/  granted  for  life;  and  that  the  J***"*^''^*^^ 
said  fees  are  not  the  ancient  fees;  and  that   the  said  offices  bLrra,^  in!'' 
are  useless  and  merely  nominal^  and  no  dut//  or  service  to  be  frt,  2S0,  aod 
done  for  or  in  respect  of  them  ;  and  that  the  grants  are  291. 
grants  of  hereditaments  parcel  of  the  possessions  of  the  [See  also 
bishcprick,  «T.  JlJ]**    * 

The  plaintiff  replies  that  they  are  ancient  offices;  and 
the  fees,  the  ancient  fees ;  and  that  they  have  been  muailu 
granted  for  bfe :  absque  hoc  that  they  are  useless  and  merely 
nominaL 

The  bishop  rejoins  that  the  offices  are  useless  and  mere^ 
/y  wo/niwa/,  and  without  any  duty  or  service  to  be  done 
tor  or  in  respect  of  them;  in  manner  and  form  as,  ^c.  and 
issue  is  joined  thereon. 

The  special  verdict  finds,  that  the  offices  of  chief  stew* 
ard,  and  of  conductor  of  men  and  tenants  of  the  bishoprick, 
ARE  ANCIENT  officcs  of  the  hisliops  ;  aiid  HAVE  been  an- 
ciently AND  USUALLY  granted  fur  life,  with  an  annu- 
ity; and   that  the  annuity  of  100/.  is///eANciENT  fee. 

That  the  same  were  granted  to  the  plaintiff,  by  ./o;/a- 
than  late  Bishop  of  Winchester,  on  the  1th  July,  10  Queen 
Jnne  :  which  grant  was  appruitd  by  the  dean  and  chap- 
ter, and  conjirnied  by  them. 

That  the  plaintiff  thereby  became  seised,  and  is  still  |^  220  ] 
seised  thereof:  and  received  tl*'  annuity  during  the 
life  of  Jonathan  late  Bishop  of  Winlon  (the  grantor,)  and 
of  his  successor  CA«r/es  (jTW/wwe/,)  and  of  his  successor 
Richard  [Willis,)  and  also  during  the  first  eleven  years 
of  the /)rfW//^ bishop's  time  (Dr.  Benjamin  Hoadly  f)  and 
that  five  years  annuity,  ending  at  Michaelmas  1751,  re- 
mains unpaid. 

Then  they  find  (verbatim )tl.e*  private  statute  of  1  Eliz^  *  It  ji  No.  40. 
c.  19.     (See  Moore  s  Reports  107;  and  post.  221.)     By 
the  last  clause  of  which  act,  **all  gifts,  grants,  Sic.  made 
"  by  any  archbishop  or  bishop,  of  any  honors,  castles, 
**  manors,  landsy  tenements,  on  oruEix  hereditaments  he^ 

ing  part  of  the  possessions  of  his   archbishoprick  or 

bishoprick,  or  united,  appertaining  or  belonging  to  any 


Cf 
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1757^      "  of  the  same  archbishopricks  or  bishopricks:  to  any 

TRF-LAWKT  "  P^rsoii  or  persons,  bodies  politic  or  incorporate,. (other 

y^  *•  than  to  the  queen's  highness  her  heirs  and  successors :) 

BISHOP  OF  "  thereby  any  estate  or  estates  shall  or  may  pass  from  the 

WINCHES-  "  J<ifV/ arcAWsXaps  or  AwAop* or  any  of  thena,  (other  than  for 

-j^n^       "  the  term  of  twenty-one  years,  or  three  /ire«,   from 

such  tinne  as  any  such   lease,  grant  or  assurance  shall 

begin,  and  whereupon  the  old  accustomed  yearly  rent 

or  more  shall  be  reserved  and  payable  yearly  during 

the  said  term   of  twenty-one  years  or  three    lives;) 

*'  shall  be  lit^cff/y  VOID  and  of  none  effect,  to  all  intents, 

constructions  and  purposes;  any  law,  custom  or  usage 

to  the  contrary  in  any  wise  notwithstanding." 

That  these  oflices,  at  the  time  of  the  making  of  this  act, 

and  MOV,  are   merely  nominal,  and   no  duty  attend* 

ance  or  service  to  be  dobe  for  or  in  respect  of  them  or 

eitherof  them ;  in  manner  and  form  as  the  bishop  has 

alledged. 

But  whether,  S^c. 

As  to  the  oiker  office  (of  master-keeper  of  all  the 
beasts  in  the  parks,  or  chief  parkcr,)  they  find  that  that  is 
nkOT  an  ancient  office ;  and  that  the  bishop  for  the  time 
being  hath  not  anciently  and  usually  granted  it,  nor  tlie 
annuity  for  the  life  of  the  grantee;  and  that  that  office 
also  was,  at  the  time  pf  making  the  act,  and  still  is  an 
office  MERELY  NOMINAL;  and  that  no  duty y  service, 
work,  labour,  attendance  or  business  ever  was  or  is,  Ac. 
The  question  upon  this  special  verdict,  was,  "whether 
Sir  John  Trelawny,  the  grantee,  was  entitled  to  hold 
"  the  two  first  mentioned  offices,  and  to  recover  these 
"  arrears  against  the  present  bishop.*'  As  to  the  last 
r  221  1  mentioned  office  (of  chief  parker)  the  facts  found  by 
the  special  verdict  made  an  end  of  any  question  con«* 
ceming  it .-  and  the  point  was  given  up. 

This  case  was  first  argued,  upon  Tuesday  27th  of  Ja^ 
nuary  1756,  by  Mr.  Salusbury  Brereton  for  the  plaintiff, 
and  Mr.  Pratt  for  the  defendant 
•8  9W  9         Note— Sir  John  Trelawny,  the  plaintiff,  *  <fted  during 
c.  II.  i.  *6»  re-         ^he  time  of  the  first  argument :  but  as  the  demand 
iaies  odIj  to  Was  for  arrearages,  this  event   did  not  prevent  the 

pla'mtiff^for  court  from    proceeding  to  hear  the  arguments, 

dcfcndanff         Qn  Tuesday,  1st  February  1757,  it  was  again  very  fully 
SkSS*°'  argued  by  Mr.  Horton  for'the  plaintiff,  and  Mr.  Solicitor 
Jtnl«nneRt,  and  General  (  Yorke)  for  the  defendant. 
before  fioal.        Lord  Mansfield  said  he  was  ready  to  give  his  opinion 
now:  but  as  Mr.  Justice  JVilmot  had  heard  the  first  argu* 
ment,  be  chose  to  report  to  him  what  had  passed  upon 
this,  and  to  know  his  sentiments,  before  judgment  should 
be  given :  and  therefore  ordered  it  to  stand  over  till  Sutur* 
in^  then  ntxt» 
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And,  this  day,  his  lordship  gave  the  resolution  of  the       17i7, 
.whole  court;  after  having  first  stated  the  case,  to  the  .].|(£^^^i^y 
effect  as  above,  Af .  v. 

Lord  Mansfield — at  common  laWy  a  bishop,  tsith  the  con^  bishop  op 
^rmatioH  of  his  dean  and  chapter,  might  exercise  everi^  act   "^-niicHEa- 
of  absolute  ownership^  over  the  revenues  of  his  see;  and        t£r« 
Bind  his  successors,  as  much  as  tenant  in  fee  can  bind  his 
heirs. 

By  the  statute  of  1  E/iz.  c.  19.     "  All  gifts,  grants,  fe- 
"  offments,  fines  and  other  conveyance,  or  estates,  from 
**  the  first  day  of  that  parliament,  had,  made,  done  or 
"  suffered,  or  to  be  had,  made,  done  or  suffered,  by  any 
archbishop,  or  bishop,  of  any  honours,  castles,  manors, 
lands,  tenements,  or  other  hereditaments,  being  parcel 
**  of  the  possession  of  his  archbishoprick  or   bishoprick, 
or  united^  appertaining  or  belongings  to  any  of  the  same ; 
to  any  perfion  (other  than  to  the  queen,  her  heirs  or 
successors ;)  uhereby  any  estate  should  or  might  pass  from 
the  archbishop  or   bishop,  other  thanjor  the  term  of 
twenty-one  years^  or  three  liveSy  from  such  time  as  any 
lease,  grant  or  assurance  shall  begin ;   and  whereupon 
the  old  accustomed  yearly  rent  or  more^  shall  be  reserved, 
payable  yearly  during  the  said  term  of  twenty-one  years 
"  or  three  lives:   shall  be  utterly    void;   any  law, 
"  custom,  ^c.  notwithstanding." 

PatentSfOv  grants  of  offices,  with  fees,  salaries,  or  profits 
annexed  to  them,  are  not  mentioned  in  the  act:  there   are 
no  general- words  adapted  to  the  case  of  offices.    And  yet,  f     222  1 
there  was  not  a  single  bishoprick,  at  that  time,  without 
lome  office  granted. 

Had  the  legislature  meant  to  restrain  the  re^granting 
them,  as  they  should  drop  in,  it  must  have  been  done  by 
a  special  provision,  with  'dn  exception  of  some,  at /east  ofjudi^-  vlV^^^i^^J* 
cial  offices.     As  the  general  restraint  is  not  extended  to  the  fcemsTo'bc 
case ;  there  was  no  occasion  to  make  exceptions.  reaionabletthe 

Continuing  ancient  offices,  with  the  ancient  fee,  in  the  law  however 
usual  manner,  was  not  a  dilapidation  of  the  revenue  of  the  *'  contrary  to 
bishoprick.     Every  bishop  left  this  power  to  be.   exer-  ^^  "^^'J 
cised  by  his  successor,  as  his  predecessors  left  it  to  be 
exercised    by  him.       Such  grants  bring  no  new  chargt 
upon  the  bishoprick:  which   only  remains  liable  to  the 
same  fees  or  salaries,  to  which  it  was  liable  before. 

The  act  has  no  retrospect,  as  to  any  charges  or  incum- 
brances whatsoever,  brought  upon   the  revenues  of  the 
bishoprick,  6e/bre  the  first  day  of  that  session  (23  Ja/m-   . 
aryXbbS.) 

So  little  were  offices  thought  within  it,  that  the 
Bishop  of  Ely,  on  the  20th  of  Apiil  1558,  made  a  ntm 
grant  of  the  office^  of  keeping  his  house  and  garden,  (which 
was  never  granted  before,)  with  a  fee  or  salary  of  3/,  a  yean 
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1757.      Thiscamein  judgment  in  H.  \0  Eliz*  Ro.  7.)S.  as  cited 
tHELAWNY  ^"  '^.y  "^^^  *     ^^  ^^^  holden  good;  because  the   office 
y^  was  thought  to  hv.  a  necessary  office^  and  theyVc  reason^ 

BISHOP  o^^^^^'     Which  is  the  proper  measure  whereby  to  judge, 
WINCHES-   "  whether  it  was  an  t/i£lirrc^  alienation,  under  cofour  of  a 
TBR.     '  "  riewgrant:"  though  it  was  extraordinary, to  hold  this  of- 
♦  Moore  ^'^^  necessary,  or  the  fee  reasonable;  or  indeed,  to  imagine 

p.  88.  reports  ^^^^  ^^Y  ^^^ce  could  be  necessary,  vf{\\c\\  never  existed  be^ 
thi«  Taie  /ore.  (a)  However,  that  deteriniuation  has  been  esteemed 
(ihouffh  he      good,  and  acquiesced  in. 

calif  iBc  plaiQ.  ^he  next  case  was  in  TrinUy  30  and  Hilary  31  Eliz. 
aodthTmao.  (cited  in  10  Co.  61.  A.  and  I^  72  ^75.)  The  Bishop  of 
fioD  Down-  Chester  granted  live  marks  for  life,  pro  concilio,  S^c.  to  Bo/- 
ham,)  as  ofthe  ^0/1 :  and  Bolton  averred  that  his  predecessors  hadgrant- 
Mtne  terra,  10  q^  reasonable  fees,  but  did  not  aver  this  fee  ever  to  have 
758.  But  ^  ^^^"  granted  before.  The  opinion  of  the  court  was  against 
Cro!  Car.  48.  the  plaintiff;  so  he  never  had  judgment:  and  the  t  rea- 
itUcited  as  of  son  of  the  opinion  was,"  that  this  was  a  voluntary  thing, 
H.lOJac.       «  and  no^  a«  q^Cf." 

ro758.  And  At  last,  in  the  43dofE/i2.  the  true  distinction  seems  to 
137  re  orts'it  ^^^^  been  taken,  in  Ley  75;)  where  the  Archbishop  of 
asofM.  9  Jac.  Canterbury  granted  the  office  of  surveyorship,  with  the 
1611  ancient  fee,  and  filbre:  it  was  holden  void,  on  account  of 

f  Ley,  75.       the   NEW    addition.    That   was    an    injury  to   the  suc- 
cessor. 
[     223    ]"    In  the  first  year  of  the  reign  of  King  James  the  first, 
the  legislature  had  this  act,  and  the  subject  matter  of  it, 
under  consideration.    The  1  Jac,  I.e.  3.  extends  to  the 
king,  that  restraint  which  the  first  of  Eliz,  laid  upon  grants 
made  by  a  bishop  to  a  subject.     But  though  questions  had 
arisen  upon  grants  of  offices;  though^  in  fact,  during  the 
whole  long  reign  of  Queen  Elizabtth,  the  bishops  had  re- 
granted  their   ancient  offices  as  they  fell  in;— ye^,  the 
legislature  did   not  interpose ;  and  therefore  meant  that 
this  power  thould  continue.     They  were  satisfied  with  the 
distinction  of  the  Archbishop  of  Canterbury's  case,  in  the 
43d  of  Eiiz.  "  that  no  new  charge  could  be  brought  upon 
"  the  see." 
[A  grant  of  a      From  the  10th  of  Eliz.  (the  time  of  the  Bishop  oi  Ely's 
"w^Ui***   case,)  to  this  day,  no  grant  of  a  new  office,  with  a  new 
prohibition  ©f  fee,  ever  was  held  to  be  ^ood.     Such  a  grant  is  within  the 
the  staf.  meaning  of  the  1st  of  JS/ir.  by  construction;  because  it 

1  Eliz.]  is  a  colourable  alienation;  and  under   that  pretext,  the 

whole  statute  might  be  evaded. 


(fl)These  might  be  the  reasons,  but  not  mentioned  to  be 
so  by  Moore^  nor  clearly  so  mentioned  in  Ley  78.  The  re- 
cord of  the  case  is  Bcndl.  182.  by  the  name  of  Hawse  and 
the  Bishop  of  Ely. 
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From  the  1st  oiEliz.  to  this  day,  there  is  no  case,       1/57. 
"Vhere  the  re-||;ra/if  ofnn  office  in  being  before  the^rstof^j^^j^^YTVY 
JEliz.  in  the  usaal  manner,  with  the  ancient  fee^  was  ad-         v. 
_judgedto  be  within  the  restraint  of  that  statute.  bishop  of 

If  these  grants  are  not  within  the  statute,  but  stand  as  winches^ 
they  did  at  Common  law;  the  utility  or  necessity  of  them  t^iu 
^n  never  be  material.  A  bishop,  at  common  law,  with 
the  confirmation  of  his  dean  and  chapter,  might  bind  his 
successors  by  grants  from  which  they  could  have  no  benefit. 
There  is  no  case  since  the  10th  of  £/iz.  that  has  judi- 
cially turned  upon  the  utility  or  necessity  of  the  office:  the 
only  question  has  been  '*  whether  the  grant  was  agreeable 
**  to  the  usage  before  the  first  of  £/<z.*' 

The  Bishop  oi Salisbury" s  case  (10  Co.  58.  Ik)  T.  11  Jac. 
1(^14,  came  before  the  court  upon  a  demurrer.  It  is  not 
alledged  in  the  pleadings  of  either  side,"  that  the  office  was 
**  or  was  not  necessari/.'\The  plea  in  bar  to  the  avowry  was,  , 

singly,  "  that  the  office  never  was  granted  before,  beyond 
**  one  life  :"  and  the  grant  was  holden  good.     In  the  '  th 
resolution,  *  it  was  resolved  "  that  the  grant  of  on  ancient  *  '®  Co.62,a, 
office  to  one,  with  the  ancient  fee,  by  a  bishop,  shall  not 
bind  his  successor,  unless  it  beconfirmed  by  the  dean  and 
chapter:  (a)  for  such  grants  are  wof,as  appears  before,re- 
strained  by  the  statute  of  the  first  of  EHz, ;  (b)  and  there- 
**  fore  remain  at  the  common  law  ;  and  by  consequence  oug/tt 
**  to  be- Confirmed  by  the  dean  and  chapter."     If  so,  the 
utility  or  necessiti/  of  the  office  was  not  at  all  material :  []    224    ] 
for,  by  the  common  law,  the  utility  or  necessity  of  an  of- 
fice was  no  requisite  towards  rendering  the  bishop's  grant 
of  it  (confirmed  by  his  dean  and  chapter)  good  and  valid. 

The  Bishop  of  Chichester  s  case,*    in  Cro.  Car.  47.  and  *  Gee,  Bishop 

1 -■      .  ■ ,     ■        of  Chichester 

(a)  Confirmation  is  necessary.  v.Frcedlaad. 

[b)  This  is  but  half  reasoning ;  because  if  such  grants 
are  within  the  32  [Jen.  8.  c.  then  if  made  with  the 
requisites  of  that  act,  they  would  be  good  without  any 
confirmation,  if  they  were  not  restrained  by  1  Eliz. ;  and 
therefore  th^  statute  of  Hen.  8.  remained  in  force  as  to 
such  oflEices,  supposing  they  were  made  agreeable  to  it. — 
But  Qu.  Why  such  offices  as  have  been  immemorially, 
are  not  within  I  Eliz.  c.  19.  as  they  were  resolved  to  be,  Cro. 
Eliz*  259'^  And  the  judgment  there  was  affirmed  in  Dom. 
Proc.  in  May  1641.  And  the  reason  given  in  Cro.  Car,  for 
the  resolution  appears  there  to  have  been,  that  **  they 
"are  within  the  words  and  the  intent  of  the  statutes; 
••  for  they  be  hereditaments,  and  appertaining  unto  them  :'* 
and  note  the  very  words  of  1  Eliz.  c.  9.  are  **  manors, 
"  lands,  tenements,  or  hereditanicnlSy  part  of  the  posses* 
^  sions  of,  OR  united^  appertaining  or  belonging  to  an^ 
**  the  archbishopricks  or  bishopricks/' 

Vol.  I.  Q 
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1757.      Ley,T\.  (2  Car.  1.  Jftno  Dom.  1626.)  came  before  the 

TBELAWNY  court  upon  a  demurrer  too— There  is  nc  allegation  in  the 

V.  pleadings  on  either  side,  as  to  the  office  being  nect^sarVf 

BI9H0P  OF   or  not:  the  question  turned  50/le/^  upon  the  a^JiVton  of  a 

WINCHES-  ««2^/^^* 

TBH.  The  case  of  the  fregistcr  of  Rochesfer,  in  Cro.Car.  557. 
Hil.  14  C.  I.  Jnm  Domitii  1638.  came  before  the  court 

+  Young  ▼.  upQp  ^  special  verdict    There  is  not  a  word  as  to  the 

Cnr.Tbs/^'  office   or   reversionary  grant  being  neceisary:  but  it  is 

MaKh  3t^  found  to  have  been  usually  granted  in  reversion ;   and 

3  Ro.  Abr.  therefore  the  court  adjudged  such  a  grant  in  reversion  to 

153.  pl.7,  6.  be  good  against  the  successor. 

154.pl.  6.  ^  ^ 

See  also   Sir  William  Jooet  SlLYonge  ▼•  Stowell*  Tr.  8  Car.  (hi  aa  action  opoa 

the  case,  for  disturbing  the  plamtifTin  the  same  office.)  S.  P.  acc«rd« 

Thus  stood  the  construction  of  this  statute,  upon  the 
reason  and  words  of  the  law,  practice,  and  judicial  deter- 
iuiuation<).  But  it  happened  that,  besides  the  real  ground 
of  thf  judgment^  in  the  Bishop  oi Salisbury's  case,  they 
echoed  the  r«/«owwg  of  the  Bishop  of  £/y*j,  without  dis* 
tinguishiiig  the  esrential  difference  between  the  two  cases ; 

•  V.  loCo.     and*  laboured   to   prove,  •*  that  the    office  was    necef* 
'61.  a.  b.  ««  ^Qjyj* 

Under  the  great  authority  of  the  reporter,  the  same 
reasoning  is  repeated  in  the  subsequent  eases;  and 
where  the  gl-ant  is  good,  because  it  was  warranted  by  the  ' 
usage  before  the  1st  of  EUz.  they  needs  must,  er  adciii* 
darUif  labour  to  shew,  "  that  the  office  is  necessary,^*  by 
arguments  so  inconclusive,  and  so  contradictory,  that 
one  is  sorry  to  read,  or  repeat  them.  **  It  is  necessary 
to  grant  for  one  life ;  but  not  necessary  to  grant  for 
two,  or  in  reversion:"  And  then,  "  it  is  necessary  to 
grant  in  reversion;  that  when  the  first  life  drops, 
there  may  be  another  immediately  to  fill  the  office.'* 
Whereas  in  real  truths  few  of  these  patent  offices  (except 
the  judicial)  ^reusrful^oT  necessary  in  any  sense:  fewer 
are  necessary,  or  even  expedient,  to  continue  beyond  the 
bishop's  Oft  n  time:  none  necessary  (by  any  colour  of  ar- 
guilient)  to  be  granted  in  reversion^  or  for  more  than  one 
Ife.  But  if  they  existed  befote  the  lit  ofEliz.  ttiey  are 
NOT  uithin  the  statute,  they  are  governed  by  the  common 
law;  and  therefore  grants  of  them  bind  the  successors, 
how  u^lesn  soever  they  may  happen  to  be* 

r     996    1       ^^^^^  "^^^  ^^^  ^^^^  ^^^^  mentioned,  was  the  case  of 

♦  Thii  waian  Ridley  v.  Pownali^  «  Lev.  136.  S7  C.  «.  *TheTe  the  spe- 
action  upon  cial  verdict  found  the  office  to  be  a  necessary  oSkce ;  (which 
the  cafe,  in  is  the  fr%t  instance  where  it  appeared  judicially  to  tlie 
uirS/^the**  ^^"^^*  "  that  the  office  was  necessary;")  and  that  it  bad 

plaintiff  in  hii  ^ce  ofmMer  to  theBbhopofBri^l,  (ft  itcw  Vifhoprfck  IknMti 
temp.  H.  8.)  See  3  Kebte  472,  506,  540,  560.  ^.  C, 
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heen  separalibui  temporibus,  since  the  foundation  of  the       1757 
bisboprick,  granted  for  three  lives.  1/^/ • 

My  Lord  Hale  (who  distinguished  what  be  read,  and '''*^^^^^* 
thought  and  reasoned  from  himself)  says  '•  before  the  ]st  ^* 

"  ofJEliz.  there  was  no  difference  between  the  grant  of  oT-  ^^'^"^^  ^^ 
"  lices,  of  a/ic/e«^  and  wea?  bishopricks :  both  madc/Af/r  ^^^^he** 
•*  gnrifTSy  as  Owners;  and  if  they  usually  granted  for       ^^** 
••  three  lives  before  the  statute,  they  may  grant  so  after. 
"  But  the  verrfict  is  defective,  because  it  does  not  find 
"  that  it  was  usually  sodone6j/bre  the  1st  of  Eliz'* 
And  on  account  of  the  incertaiuty,  there  was  a  venire  de 
novo:  o/AfnPisf, judgment  would  have  been  gi vendor rAe 
defendant.    So  that  you  see,  finding  rtje  office  to  be  neces* 
9ary^  was  totally  immaterial. 

In  the  case  o^  Jones  v.  Beau,  in  J5.  R.  3  W,  Sf  M.  1691, 
reportei)  in  4  Mod.  \6.  the  issue  directed  out  of  Chan- 
cery-was, *•  whether  tl>e  olBce  of  chancellor  of  Lflwrf/j/T, 
**  had  been  M5iMr//y  granted  to  too,  before  the  1st  of  £/ii." 
And  thejuiy  iinding  **  that  It  had;'*  the  court  held  the 
grant  of  the  office  to  two  to  be  good.  And  no  man 
alive  will  say,  "  that  it  was  necessary  that  the  office  of  a 
•*  bishop's  clianceilor  should  be  granted  to  ^ru." 

The  office  in  question  in  this  cause,  is  found  "  never  to 
"  have  been   more  useful  or  necessary  than  it  is  now ;" 
And  yet  all  the  bishops  of  Winchester,  from   the  1st  of 
JS/tr.  have  thought  the  grants  of  it  valid  ;  and  every  suc- 
ceeding bisliop  has  submitted  to  the  grant  made  by  his 
predecessor:  andt  the  greatest  men  of  the  kingdom,  or^  g.  .  .  , 
the  nearest    relations  to  the  bishops,  have  successively  Grant  waf-l 
held    tlie  office.     The-  present  bishop  thought  this  grant  «•  To  hold  ia 
good,  for  £/ex;en  years;  but  has  conceived  a  doubt,  from  tam  atnplo 
the    mis-application    and   repetition     of     inconclusive  5??^^'  J" 
and  contradictory  arguments  about  the  office  being  wees- ^^p^JJJJljji^J 
sary^  which  arc  to  be  found  in  the  reports  of  the  cases  I  Thomaj  Cary, 
have  mentioned,  before  the  27th  of  C.  2d.  Georijc  Duke 

«f  BQcking^am.ChaHeiEarlof  Kottiiigham,  ThmoasDake of  Norfolk,  Philip  Earlot 
Veinkrokeaod  MoDtgomorf,  Jamea  l£ike  of  OrrooDd,  or  Henry  Earl  of  Clareodoo 
bad  holden." 

Whereas  we  are  all  unanimously  of  opinion,  that  an  £s.  p,  Cro.Cv^ 
office  and  fee,  which   existed  before    the  fiust  of  259.] 
Eliz.  is   not  within  the    statute;  but  may  be  granted 
siiice,  precisely  in  the  same  manner ^  in  which  it  was  grant- 
ed 6f/ore;  and  that  the    utility^  or  necessity  o^  such  anf4]^oj,  |g^ 
office,  is  no  more  material,  since  the  1st  of  £//2.  than  it  ace. 
'was    before.    And  this    opinion    we  think  agreeable  to 
the  TDords  and  intent  of  the  act,  and  every  precedent  since  r    ^^^    -1 
the  statute.    And  in  this  opinion,  my  brother*  Wilmot  L    ^'"    J 
concurs  with  us.    And  therefore  there  must  be  *y^  ^^  ^^^ 

JUDGMENT  for  the  PLAINTIFF. 

Which  judgment  was  ordered,  at  Mr.  Norton*8  request, 
1»*bc  entered  as  of  the  term  in  which  the  pwtea  wat  return- 

Q  2 
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1757.      able:  because  Sir   John  Trelawtiy  wast  deady  between 
Goss       tbat  time  and  the  present  time  of  pronouncing  the  judg- 
V.  ment 

+  r"ntc  221.  G^^  ^^'•'"'  Nelson. 

Saiurday,  Ik/TR.  Goulds  pro  quer\  shewed  cause  why  the  judg- 
sili  Feb.  1757.  J-^-*-  ment  obtained  by  the  plaintiff  against  the  defendant  ii> 
Note  of  hand  an  action  upon  a  promissory  note  should  not  be  arrested : 
payable  to  an  the  note  having  been  objected  to,  as  contingent,  uncer- 
rfiifcome^^^^^  *^^"'  ^"^  "^'  negotiable  within  the  act  of  3, 4  Jnn.  Mr. 
agc,ipcdfytn^^^'^'^'^  answer  was,  that  the  sum  payable  by  this 
the'daj,  IS  a  note,  is  debitum  in  PR4&sENri :  though  solvendum  in  Ju^ 

f;ood  nole.^      turo. 
S.C.BiiIl.275.]     'f  [^g  question  depended  entirely  upon  the  validity  of 
^  ^  this  note:  which  was  a  promissory  note  given  to  an  in- 

^ohcrtTv.  fant,J  payable  "  when  he  (the  infant)  should  come  of 
Peake;  a  like  "  ace;"  and  specifying  t/ie  vi^djuwhen  that  uas  to  if, 
fioini,  (viz.  t^z.  l^th  Jtnte  1750.  The  detiendant's  counsel  had  moved 
P|*J*^*®  ^'^  to  arrest  the  judgment,  for  that  this  was  not  (as  they  aU 
G.*^HO  ledgcd)  a  good  note,  within  3,  4  Jnn  c.  9.  §  1 :  for  giving 

[See  alko         like  remedy  upon  promissory  notes,  as  upon  bills  of  ex-* 
1  Dura.  637.   change. 
C  ^«»'  ^^^'.       In  answer  to  which,  Mr.  Gould  now  cited  2  Strange^ 

486  ]'  ^^^"^^  ^^^^  ^^^^  of  Cook  V.  Colehan  ;  where  a  note,  "  to 
"  pay  in  six  weeks  after  the  defendant's  father's  death,'* 
was  holden  a  good  note. 

Mr.  Caldecot  contra  pro  dff';nereare,in  this  declaration, 
two  countson  notes  of  hand  indeed :  but  the  notes  set  forth 
in  the  declaration,  are  not  notes  for  the  benefit  of  trad<; 
nor  is  the  money  made  certainly  payable.  The  note 
was  given  to  the  plaintiff,  thirteen  years  before  the 
time  when  he  was  to  come  of  age ;  and  it  was  not  at  all 
certain  that  he  would  live  to  attain  that  age. 

He  cited  *i  Strange^  \\b\*  The  case  oi  Beacdtleif  v. 
Baldwyn:  where  a  note  "  to  pay  within  so  many  ^ays 
"  after  the  defendant  should  marry**  was  held  wo^to  be 
a  negotiable  note  within  the  statute. 

C227    T      ^^^  ^^^^  ^^  Cook  v.  Colehan  (cited  by  Mr,  Gould)  2 
-^  Strange,  1217,  was  payable  six   weeks  after   a  death: 
which  was  a  certain  event. 

In  order  to  have  the  effect  of  a  promissory  note  within 
this  statute,  it  ought  to  be  a  cash^note,  and  payable  at  ali^ 
eients. 

No  note  is  negotiable,  which  is  not  for  the  payment  of 
money  absoltdelt/.  1  SlratigCy  629.  Morris  v.  iec.  That 
was  a  note  promising  "  to  be  accountable  to  the  plaintiS* 
•*  or  order  tor  1001.  value  received," — And  held  good. 
But  a  "  quare  tameri*  is  added  by  Sir  John  Strange.  All 
notes  payable  on  contingencies  are  bad,  within  this  act :  and 
this  is  a  contingency ^  **  whether  he  loay  arrive  at  the  age 
"  of  twenty-one,  on  not'* 
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Lord  Miinsfield — It  \yould  have  been  clearly  £^ood,  if  1757. 
It  had  been  made  payable  on  the  12th  of  Jwwc  1750:  ^.^^g 
(that  is  to  say,  6n  a  day  certain ;)  without  mentipiiintr  the  y 

plaintiff's  being  then  to  come  of  age ;  and  surely  it  is  nut    jjelsok. 
the  le^s  certain ^iov  adding  that  circumstance. 

Legacies  are  of  a  diflerent  nature :  and  they  arc  deter- 
mined by  different  rules.  They  are  directions  to  the  exe- 
cutor to  pay :  and  in  legacies  there  is  a  known  distinction 
between  the  time  being  annexed  to  tlie  substance  of  the 
gift,  or  to  the pai/ment.  If  complete  words  of  gift  direct 
the  executor  to  pay ;  the  other  words  onlyy/.r  the  timk  • 
of  such  payment:  and  then  the  legacy  vests,  and  is  trans- 
missible, though  the  legatee  should  die  before  the  day 
ofpaymeiit:  as  a  legacy  given,  ''to  he  paid  at  twenty- 
••  one."  But  if  the  time  is  annexed  to  the  substance  of 
the  gift,  as  a  legacy  *'  if"  or  "  when*  he  shall  attain 
twenty-one ;  it  will  not  vest  before  that  contingency 
happens. 

But  here  the  words  of  engagement  make  the  debt;  and 
it  is  no  direction  to  another  person.  The  former  part  of 
the  note  is  a  promise  to  pay  the  money  :  and  the  rest  is 
only  fixing  the  p«^^/ctt/ar  time  when  it  is  to  be  paid.  It 
is  enough,  if  it  be  certainly  and  at  all  events  payable 
at  that  time,  whether  he  lives  till  then,  or  dies  in  the 
interim.  Therefore  it  is  a  good  note,  within  this  ;ciwe- 
dial  statute. 

Indeed  a  contingent  note,  where  it  is  uncertain  **  whe-  [5  Burn.  48  K] 
**  ther  the  money  shall  ever  become   payable  at  ally  or 
"  not,"  is  another  case:  sucii  a  ndfe  is  ?/oMvithin  the 
statute. 

Mr.  Just  Denison  concurred. 

For  here  is  no  condition  or  uncertainty  :  but  it  is  f     228    1 
to  be  paid  certainly,  and  at  all  events ;  only  the  tiaie  of 
jwyment  is  postponed. 

And  the  case  of  Cook  v.  Cokhan  was  the  opinion  of 
the  whole  court. 

lie  also  cited  Dorastons  case,  3  Co.  Rep.  IP,  (which 
proves  **  that  where  the  words  refer  to  what  must  wc- 

ccssarily  happen,  it  is  no  contingency,  but  a  remainder 

executed.*  V.  Equity  Cases  Abridged, Jo.  190.  pL  l(i. 
S.C.) 

Mr.  Just.  Foster  concurred. 

A  legacy  may  be  given  upon  any  terms. 

But  upoil  a  promissory  note,  the  time  of  payment  is 
only  for  the  benefit  of  the  debtor.  Here,  the  time  of  pay- 
ment is  ^ERTA I  sLyJixed :  and  the  particular  day  specified 
for  payment  of  the  money,  being  mentioned  to  be  the 
day  onwhich  the  infant  is  to  come  of  age  ^  makes  no  difler- 
ence  from  what  it  would  have  been,  if  that  circumstance 
had  been  omitted. 


929  Hilary  Tcrtn,  30  Geo.  ^. 


Yjf^r^  And  they  all  agreed  that  this  was  debitum  in  presaiti, 

though  solvtndtim  infuturo. 

Per  Cur*  unanimously  rult.  discuauged: 
And  thepostea  ordered  to  be  delivered  to  the  plain nrr. 


GOSS 

V. 

KELSON. 


Tuesdaf  GOODTITLE,  EX  DIMISS.  HaYWARD,  VCtSUS  WhITBY. 

Ath  February 

1757.  (Mr.  Just.  Foster  absent.) . 

DcTite  to  nnHlS  was  a  case  from  Lancaster  assizes,  upon  an  eject- 
tnittect,  in        -■-   ment, 

trati,  toliy  R,  f>.  being  seised,  ^r.  devised  all  his  messuages,  lands. 
^^d  ^^^StAf^r  teiiements,  and  hereditaments,  whatsoever  and  whereso- 
thc  mainic- **  ever  situate,  to  the  Reverend  Mr.  TTiomas  HaywardznA 
nance  of  two  John  Bates  and  the  survivor  of  them  and  the  heirs  of  such 
nephews,  and  survivor ;  "  in  trust,  that  they  and  the  survivor  of  them, 
when  ihey  at-  «<  j^jg  ^g;^.^  j^^^^j  assigns,  should  lay  out,  employ  and  bestow 

one  toTbe^o  "  ^^^  x^'i\\.'&  and  profits  of  the  devised  premises,  for  the 
them  ao^  their  *'  maintenance^  education^  bringing  up  and  putting  forth 
heirs,  it  an  im-  **  into  the  world,  of  Thomas  and  John  Hayreard,  sons  of 
mediategili  "  the  testator's  sister  Elizabeth  Haynard,  during /Aeir 
n^ewTim^  **  MINORITIES:  and  whes  and  AS  they  should  respectively 
in^iatclV,  '  "  ATTAIN  their  ages  of  2\^  then  to  the  use  and  behoof 
with  a  trust  to  **  of  the  said  sons  of  his  sister  Hayward^  the  said  Thomas 
be  executed  "  llayward  and  John  Hayward^  and  their  heirs,  equally.** 
ft>r  their  bene-  ^^j  {j^g  testator  made  the  said  two  trustees,  the  Reverend 
their^m^uority.  Thomas  Hayzvard  ayd  John  Bates  his  executors. 
[Sv  8  Vin.  It  is  stated  that  'Inomas  Whitbyy  the  defendant,  is  the 
285.  pi.  4.       testator's  heir  at  law. 

6  Ves.  246.  That  Thomas  and  John  Hai/ward hreihe  testator'ssister*s 

H  Dum.  4 J.      ^_„_  ^ 

n  Dum  S9I     sons. 

$  Vci.  S28.]         Thomas  llayward  the  elder  of  the  testator's  said  two 

[     229    1  nephews  died  under  the  age  of  twenty-one, und  ttithout  issue. 

•^      Upon  his  death,  his  brother  John  lx*ing  then  under  age, 

Thomas  H'hitby  the  testator's  heir  at  law,  was  let  into  the 

MOIETY  of  the  di:ci:asld  nephew,  Thomas  Hayward,hy 

the  trustees. 

John  the  surviving  brother  brings  the  ejectment,  being 
now  come  of  age ;  and  claiming  the  moiety  of  his  deceased 
brother  as  u ell  an  his  own  proper  moiety. 

Question—*'  Whether  this  moiety  of  Thomas  the  de- 
'*  ceastd  brother,  belongs  to  John  tinyward^  either  a^ 
^*  heir  to  his  brother,  or  a$  surviving  Joint-tenant;  oi 
•*  whether  it  belongs. to  Thomas  tVhitby,  as  heir  at  law  ol 
'*  the  testator  as  an  undevised  estate.** 

Mr.  Perrot  for  the  plaintiff",  {viz.  for  John  Hayward,  the 
Burvivitig  nephew  of  the  testator.) 

This  point  is  settled  by  many  fesolutions, 

l8t#This  is  only  a  cA(i«e/-ioterest  in  the  trustees,  [thoiig^ 
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Riven  to  tliem  and  4heir  heirs :)  because  it  is  to  last  only      1757. 

DVRlSCr  THE  MINOKITIES  of  Ilis  NKPIIEWS.  GOODTITLE 

The  question  is,  "  whether  the  remainder  vestkd  in  ^'^^  dimibs. 
"  TAomas  and  John Hayward;'  or  "  whether  it  remained  ii^YWAKi)' 
**  in  coNTiNOENCY,.fi//their  respectivecomiwgo/'ff^c.*'  y^ 

All  thiit  the  testator  Juidin  znew,  in  this  trust,  was  to  ^vuitby. 
provide  for  the  care  of  hi«  nephews  duuing  their  mimo- 
ttiTiEs:  and  he  only  meant  that  the  time  of  their  coming 
ofdge^  should  determine  the  tim£  when  they  should  be 
capable  of  acting/or  themselves:  not  to  make  it  contin- 
gent till  they  should  come  to  twenty-one.  For  at  that 
rate,  if  they  had  married  titid  died  under  txcefttij-one^  TiiEiit 
CHILD KEx  could  NOT  kave  taken:  which  the  testator, 
most  undoubtedly,  could  izevfr  fnr</;<.  -  -. 

Barastons  case,  3  Co.  '21.  was  held  a  vested  remainder.    L  J 

1'hc  case  of  Taylor  v.  Biddai,  2  Mod.  QW.  is  in  point. 

The  case  of  Edwards  v.  Hammond,  3  Lev.  132.  (where 
the  estate's  being  contingent  or  not,  depended  on  its 
being  a  condition  precedent  or  subsequent.)  was  only 
held  a  condition  subsequent,  and  a  present  devise  to  the 
eldest  son. 

Equity  Cases  abridged,  //.  17 13.  Jo.  I  Qo.  pi.  4.  The  case 
of  Mansfield  \.  Dugard,  is  almost  the  «anie  with  the  pre- 
ient  case. 

So  here,  the  estate  vested  immediately  in  the  two  nephews, 
upon  the  death  of  the  testator ;  and  therefore,  upon  the 
death  of  Thomas,  his  brother  John  is  intitled  to  this 
moiety  ;  either  as  heir  at  law  to  him,  or  as  survivor. 

Mr.  Norton  pro  dej'  Thomas  IVhitbif,  the  testator's  heir 
at  law. 

The  will  IS,  in  substance,  no  more  than  this — 

The  testator  gives  to  A:  and  B.  and  the  survivor  of 
them  and  the  heirs  of  such  survivor,  all  his  messuages, 
lands,  tenements, ^iir.  in  trust  that  they  shall  dispose  of 
the  rents  and  profits  of  the  devised  premises  for  the 
maintenance,  education,  bringing  up,  and  putting  forth 
into  the  world,  of  his  two  lu  phews  (his  sister's  sons,) 
Thomas  and  John  Hay  ward,  during  their  minorities:  and 
WHEN  and  AS  they  should  respectively  attain  to  twenty- 
one,  thtti  to  the  use  and  behoof  of  them  the  said  Thomas 
and  John  Uaytsard  bis  two  nephews,  and  their  heirs, 
^ually. 

The  cases  on  this  head  appear  indeed  incoasistent  and 
repugnant:  but  the  true  method  of  solving  them  is,  to  at- 
tena  to  the  intention  of  the  testator. 

Now  here  the  testator  intended  his  nephews  2ifee,  if 
tbey  should  live  to  make  use  of  it;  if  not,  then  only  a 
provision  during  their  minority. 

And  it  is  a  rule,  ''  that  the  heir  at  law  shall  kot  be  dis' 
**  inherited  by  uncertain  words  of  a  devise." 

8 


S3 1-232  Hilary  Term,  30  Geo,  3. 

1757.  Here,  KOTHiNG  vested  in  either  of  the  ttro  nephews, 

600DTITLE  ^^^^S  their  minonV/c*. 

ex  diiuiss.       ^^  '^^  testator  had  intendeds  benefit  of  survivorship,  to 
HAYWAUD  his  two  iieplicws,  he  h^ew  how  to  do  it;  as  appears  by 

y^  another  part  of  his  will. 

•WHiiBY.        The  two  nephews  were  not  each  of  them  intitled  to  a 
P  '    moicti/  of  the  pro/its  during  thfir  minority:  for,  they  were 

L    231      J  Qfffy  10  br  maintained  at  the  discrltion  of  the  executors. 

The  question  is,  "  whether  this  be,  or  be  not,  a  condition 
"  rRECLUENT;  or  an   estate  depending  upon  a  future- 
**  event  that  makes  it  uncertain  whether  it  shall  ever  take 
'    "  etlect." 

Sheppard's  Touchstone  of  Common  Assurances y  117 ^  de- 
fines a  condition  preceilent,  to  be  "  where  the  condition 
**  must  be  fulfilled,  ere  the  estate  can  take  effect." 

A  gift  to  ji,  "if  he  comes  from  Rome^'*  does  not  vest 
till  he  comes  from  Rome. 

Just  go,  a  devise  to  A,  if  he  comes  of  age ;  cannot  vest 
till  he  comes  of  age. 

And  h^  was  not  to  have  the  fee,/f7/  then. 
In  gifts  of /76rso/f a/ estate  or  legacies,  it  is  the  same. 
For  if  the  time^is  annexed  to  the  legacy  itself,  and  not  to 
the  pn y ment  of  it,  then,  if  the  legatee  dies  before  the  time 
of  payment,  it  is  a  lapsed  legacy  :  but  if  annexed  tq  the 
♦  V,  ante  228.  payment^  then  it  is  not.     1  Lev.  167.* 
S.  P.  accord.        •>  Sulk.  415.  pL  2.  The  caseof  S/we//  contra  Dee,  6  Ann. 
in  Chancery,  2  Vern.  349. 

As  to  the  executors  taking  only  a  CHATTEh'inlerest ;  the 
being  defeasible  does  not  make  it  the  lessayee. 

Ii!  the  case  of  Gardner  \.  Sheldon  [yaughan,  259.)  it  is 
so  laid  down  by  Ld.  Vanghan, 

This  is  a  fee  to  the  trustees  and  their  heirs;  though 
iiahle  indeed  to  a  contiiurcncy.  It  is  the  word  **  heirs,**  that 
lualces  it  a  fee.     Litlletouy  §  I. 

If  so,  then  it  cannot  be  a  vested  remainder;  but  must 
bean  executory  dewse,  a  mere conlin^oH  interest.  10 Co. 
S5.  Leonard  Loi  eis's  cast;. 
r     232    1      As  to  Mr.  P  err  at  t's -cdse^— 

Botastnus  case,  3  Co.  23.  is  not  at  all  applicable  to  the 
prryent  case :  and  it  was  there  necessary,  towards  forward- 
in^  the  intentim  of  the  testator,  that  it  should  be  a^  vested 
interest.  And  that  was  an  ei/>re5i  devise  of  ac/m«^/;  so 
that  the  fee  vesttd  immediateli/.  But  here  are  no  such  cir- 
cumstana«,  in  this  case. 

As  to  the  case  of  Taylor  v.  Biddal,  2  Mod.  289.  there 
also  was  an  express  devise  of  a  chattel,  to  Elizabeth  fVhav 
ton:  and  the  fee  descending  to  hev,  would  have  merged 
the  term,  contrary  to  the  intention  and  uords  of  the  tes- 
tator. 

As  to  the  case  of  Edwards  v.  Hammond^  3  Lev.  132, 
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kis  no  more  applicable  to  the  present  case,  than  the       1757. 
other  two  are.    That  was  a  condition  subsequent.  coodtitle 

But  Af re  are  no  words  to  shew  the  intention  o/Hhetes-  ^^  dimiss. 
tator  to  have  been,  *•  that  if  either  of  his  nephews  should  j/y^YWARD 
"  die,  his  heir  at  law  shovdd  not  inherit."  ^^ 

And  here  it  is  stated  that  the  testator's  heir  at  law  was    ^h^xby. 
let  into  and  held  this  moiety  by  co/wew^  of  all  the  parties^ 
TILL  this  John  came  of  age,    (f^»  ante  2-29.) 

As  to  the  case  o(  Mansfield  v.  Dugardy  it  is  distinguish- 
able from  the  present  case. 

Mr.  Perrot^  was  going  to   reply — but  Lord  Mansfehl 
stopped  him,  and  said  it  was  unnecessary.     , 
Lord  Mansfielp —  ' 

The  case  is  no  more  than  this.  R.  P.  being  seised  in 
fee,  makes  his  will  to  the  following  etVect — **  I  give  and 
devise  all  my  messuages,  lands,  tenements  and  heredita- 
ments, ifc.  unto  the  Reverend  Thomas  IJat/ward  and  John 
Bates,  and  the  survivor  of  them,  and  to  the //e/r^  of  such 
survivor,  in  trust  to  and  for  the  benefit  of  my  nephews 
Thomai  W[kd  John  Hai/zcard ;  that  is  to  say,  upon  trust 
and  confidence  that  the  said  Thomas  Hayrcard  and  John 
Bates,  and  the  survivor  of  them,  his  heirs  atid  assigns, 
shall  lay  out  and  employ  the  rents  and  profits  of  the  said 
premises  for  the  maintenance,  education,  bringing  up  and 
putting  out  xn  the  world,  of  the  said  Thomas  ^\\A  John 
Hayward,  (the  testator's  two  nephew.^,)  uuijing  their 
minorities:  and  when  and  as  they  shall  atiain  their 
respective  ages  of  twenty-one,  my  will  and  desire  is,  that 
the  same  premises  shall  be  and  remain  to  them  the  said 
Thofnat  Ilayward  and  John  Ilai/tcard,  and  their  heirs, 
equally."    And  he  makes  the  same  T,  IL  and  J.  U.  his 

executors. 

It  is  stated,  that  the  defendant  Whitby  is  the  testator's  r  ggg  n 
heir  at  law  :  but  the  case  does  not  state  how,  and  in  what  *•  J 

course  of  consanguinity,  Thomas  Whitby  is  heir  at  law. 
It  is  probable  that  be  is  not  of  the  male  line ;  because  his 
name  is  Whitby. 

The  testator  died.  T.  IL  and  J.  B.  the  two  trustees, 
entei'ed  into  possession.  Then  Thomas  Hayzcard,  one  of 
the  two  nephews  and  devisees  died,  under  age,  and  with- 
out issue.  Then,  the  trustees  let  the  now  defendant,  the 
testator's  heir  at  law,  into  possession  of  his  moiety.  But 
it  is  not  material  what  they  6\A  among  themselves :  that 
will  not  affect  the  right  of  the  plaintiff. 

The  question  is,  **  whether  the  estate  vested  immedi- 
•*  ately  in  the  two  nephews,  upon  the  death  of  the  testa- 
•*  tor;  or  remained  in  contingency,  till  their  respective 
•*  coming  of  age :"  and  consequently,  "  whether  this 
•*  moiety  belongs  to  John  Hayward,  upon  the  death  of  his 
•*  brother  Thomas^  either  as  bis  heir  at  law,  or  as  survivor; 
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1757.  *  **  ^^  whether  it  descends  to  the  heir  at  law  of  the  te«ta>- 
cooDTiTLE  "  ^^^'  »»  ^^^S  undevmdr 

ex  dimiss.       ^^  ^^^  construction  of  wills,  adjudged  ca«e8  roay  i^ery 

UATWARB  prop®'''y  he  argued  from;  if  they  estabiish  general  rules 

y  of  construction^  to  find  out  the  intention  of  the  testator; 

WHITBY,    w^'^f^  intention  ought  to  prevail,  ifagrteabte  to  the  rules 

CHale'jHia.'    of  law. 

C.  L.  Ch.  4.         Here  it  is  agreed  that  a/ee  is  devisedto  the  nephews:  hnt 
p.  ult]  it  18  made  a  question  *' whether  it  be  a  fee  depending 

**  upon  a  precedent  contingency ;  or,  an  immediate  fee." 

He  said  he  would  lay  down  a  rule  or  two  of  construc- 
tion, previously  to  giving  his  particular  opinion  on  this 
case. 

1st  Wherever  the  whole  property  is  devised,  with  a  par- 
ticular interest  given  out  of  it^  it  operates  by  way  .of 
exception  out  of  the  absolute  property. 

n  his  rule  is  laid  down  in  Matthew  Mannings  case, 
8  Co.  95.  6. 

*id.  Where  an  absolute  property  is  given ;  and  a  paru-* 
cular  interest  given,  in  the  mean  time^  as  "  until  the 
**  devisee  shall  come  of  age,  S^c. :  and  when  he  shall  come 
**  of  age,  ^c.  then  to  him,  ^c.  :*'  the  rule  is,  that  that  shaH 
7?of  operate  as  a  condition  precedent;  but  as  a  descrip- 
tion of  the  time  when  the  remainder-man  is  to  take  in 
possession. 

And  to  this  purpose  is  Boraston^s  case^  3Co.  ^1.«.6. 
where  this  doctrine  is  fully  laid  down  and  explained, 
r      23+  1      ^^^  ^^^^  ^®  sufficient  to  answer  the  mtention  of  the 
testator :  the  devisee  does  not  want  it  in  the  mean  time. 

The  CB.se  of  Mansfield  V.  Dngard, — in  the  Abridgment  f^ 
Equity  Caiet  196.  pL  4.  is  also  very  strong,  to  prove  the 
geneial  rule. 

Here,  upon  the  reason  of  the  thing,  the  inftmt  is  the 
object  of  the  testator's  bounty :  and  the  testator  does  not 
mean  to  deprive  him  of  it,  in  any  event.  Now  suppose 
that  this  object  of  the  testator's  bounty  murrfef,  and 'cfisi 
before  his  age  of  twenty*one,  leaving  childrrn  ;  could  the 
testator  intend  in  such  an  event,  to  disinherit  him  9  certain- 
ly, he  could  not.  And  as  to  the  testator's  heir  at  law, 
his  heir  at  law  is  only  to  take  what  the  testator  has  not 
devised  away  from  him. 

But  in  the  present  case  the  testator  takes  no  notice  of 
this  Thomm  Whitby^  who  is  indeed  stated  to  be  (but'  it 
doth  not  appear  Ao»^  his  heir  at  kw.  And  he  does  not 
exc*ept  any  thing  out  of  the  interest  he  has  givea  to  his 
nephews;  he  only  makes  a  trust,  to  be  executed  for 
mv^iiL  benefit ;  and  devises  nothing  for  the  benefit  of  the 
truttees,  wlio  were  also  his  executors.  And  this  is'owlyts 
[See  8  Durn.  CHATTEL-interest,  Which  CAHvo^lutttwemiy^oneyem^, 
59t.  4  Vei.        On  the  rule  in  Hatihcw  Mmtsiml^em^  iiere  is  Uki  the 

400.]  ®   ^^  ^ 
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dtmofit)  6nly  znexapiion^  by  this  devise  to  the  trustee*,       1747. 
mit  of  the  absolute  property  ^iven  to  his  nephews.  n/^Kv^r.^'*  > 

18  SO  plaiQ  upon  the  true  intent  and  meaning  of  this  ^^^  diraiss. 
will^  tliat  it  is  a  shame  to  cite  cases  upon  it.     But  yet  I  u^y^^rd 
remember  an  apposite  case,  in  H.  17  G.  2.  in  Cane.  Tom^         y^ 
kins  V,  Tomkius^  where  the  devise  was  "  to  his  brother,  in    -^hixby. 
**  trust  for  his  eldest  son  B.  till  he  should  attain  twenty- 
"  one  years ;  and  if  he  should  die  before  twenty-one,  then 
"  a  devise  over."     ITic  court  held  the  a2;e  of  twenty -one 
to  be  BO  limitation  of  £.*i  interest  :  but  only  a  limita- 
tion of  the  <ru5/,  during  bis  minority;  and  that  J3.  took 
the  whole  by  implication.((i) 

So  here,  the  property  is  absolutely  given :  and  the  limi- 
tation is  only  ot  the  trust. 
Therefore  upon  the  whole,  be  held  the  present  case  to  be 
An  immediate  gift  to  the  two  nephews;  with -a  trust  to 
beexecuted  for  their  benefit,  during  their  minority. 

Per  Cur.  Let  the  pt^stea  be 
delivered  to  the  plaintiif. 


Master,  &c.  or  THE  Vintner's  Company,  x'eriMs      -  « 

Passey.  L    2*^*^    J 

inpHIS  was  an  action  of  debt  brought  upon  a  bye-law  a  coropany*t 
•■*    of  this  C0mpany.(  A)  right  to  have 

The  declaration  (atler  a  proper  introduction)  set  forth  f  "J*""^."!"** 
thel^e-law.  which  was  made  on   the  24th  ^/iri7  l(>56,^^^j;^^J^'J 
intitled  "  an  ordinance  of  election  of  men  into  the  livery  torn, and  can- 
••  of  the  corporation  or  mystery  of  vintners  of  the  city  of  not  be  pre- 
"  London :"  whereby  it  was  ordained  and  established,  that  •a«ncd. 
the  master  and  wardens  of  the  corporation  or  mystery  of  the  \^  10^^^' 

(a)  That  is  B.  when  he  came  of  age  took  the  whole  by 
implication  ;  the  doubt  must  have  arisen  on  this,  that  it 
was  given  to  B.  only  until  he  should  come  of  age;  without 
adding,  as  it  ought,  these  or  the  like  words,  viz.  and  if  B. 
shall  live  to  the  age  of  trcenty-one  years,  then  to  him.  The 
omission  of  these  or  the  like  words  were  supplied  by  the 
court,  in  order  to  support  \vhat  the  court  thought  must 
have  beeO  the  implied  intention  of  the  testator. 

(b)  A  bye-law  that  every  member  of  a  corporation 
chosen  into  a  particular  corporate  office  mentioned  in  the 
bye-law,  shall  accept  it  under  a  penalty,  is  good  ;  though 
there  be  no  exception  of  unfit  persons  :  for  if  such  a  one 
be  chosen  he  may  give  his  excuse  in  nil  debet  pleaded  to 
debt  on  the  bye-law. 

The  above  is  nil  that  was  determined  in  this  case,  and 
it  is  nothing  new. 
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V. 
PAS8EY. 


\757.  vintners  of  the  city  of  London^  for  the  time  being,  should 
vntTH EB*8  ^^^^  ^  decent  livery,  comely  for  themselves,  and  meet  td 
COMPANY  ^^^^"^  u^on  the  lord  mayor  and  his  brethren  the  aldermen 
of  the  said  city  from  time  to  time  and  at  all  times,  as  need 
should  require;  and  upon  the  said  master  and  wardens, 
at  all  such  time  Or  times  thereafter,  and  in  such  gowns 
and  liveries,  as  they  should  be  lawfully  warned  and  sum- 
moned to  come  and  be  in,  upon  any  necessary  occasions 
concerning  the  credit  and  worship  of  the  said  company ; 
and  also  that  once  in  every  year,  or  oftener  if  occasion 
should  serve,  the  said  master,  wardens  and  assistants,  or 
the  major  part  of  them  which  should  be  then  present  at  ar 
court  of  assistants  for  the  time  being,  to  be  holdeu  for  the 
said  mystery^  4/iould  and  might  elect  and  choose  into  the 
LIVERY  or  CLOTHING  of  the  Said  corporation  or  mystery, 
SUCH  AND  so  MANY  ofthe  ytomonry  of  the  said  mystery, 
as  should  seem  most  meet  and  convetuent  unto  them ;  and 
that  EVERY  SUCH  PERSON  of  the  said  yeomanry  so  chosen 
into  the  said  livery  ad  aforesaid,  should ^  at  or  before  Ais  ad-f 
mission  tnto  the  said  livery  ^  pay  to  the  said  master,  warde^m 
and  freemen  and  cominoualty  of  the  mystery  of  vintners 
of  the  city  of  London,  to  their  use,  the  sum  of  31/.  ld«.  Ad. 
of  lawful  money  of  England.  A  nd  then  and  there,at  the 
same  assembly,  the  said  master,  S^c.  did  make  another  bye* 
law,  that  every  person  and  persons  of  the  said  corporation, 
tchicJi  at  any  time  thereafter  sftould  be  by  the  said  master, 
wardens,  Ssc.  for  the  time  being,  at  any  court,  Sfc.  blscted 
OR  chosen  into  the  livery  of  tne  said  mystery;  and  should 
fiot^upon  notice  given  to  him  or  them  in  that  behalf,  by 
the  clerk  or  beadle,  accept  o/* the  same;  or,  upon  ac- 
ceptance therebf,  should,  before  his  admission  into  the 
said  livery,  refuse  to  pay  to  the  said  master,  ^c  the 
sum  qfSlL  135.  4d,  that  then  everi/  particular  so  refusing  to 
accept,  t^c.  or  to  pay  as  aforesaid,  should  forfeit, 4rc.  to 
the  said  master,  ^c.  the  sum  of^bL  to  be  recovered  by 
action  of  debt,  bill,  plaint,  or  information,  to  be  brought 
in  any  court  of  record  within  the  commonwealth  of  £f}g- 
land,  by  the  said  master,  $c. 

Then  the  declaration  avers  both  the  said  bye-laws  to 
be  reasonable,  4rc. ;  and  also,  that  at  the  time  of  the 
making  them,  and  ^ver  since,  all  the  freemen  of  the  said 
mystery,  before  their  admission  to  the  livery,  were 
known  by  the  name  of  the  yeomanry  ;  and  that  the  de- 
fendant was  a  fit  and  able  and  proper  person  to  be  elected 
into  the  livery  and  clothing  ofthe  said  company.  Then 
it  sets  forth  bis  election  upon  the  livery  ;  and  that  he  re* 
fused,  4fc. 

To  this  declaration— 

The  first  plea  was  "  nil  debet'*  And  there  was  also,  by 
leave,  a  2d  plea,  that  there  are  twelve  greater  livery-cora- 
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pafiieSyin  London^wcid  otherinferior  companies;  and  that «n      1 757. 

orderwasmadeatacourt  holden  before  the  lord  mayor  and  viifTNER's 

aldermen,  Sfc,  on,  S^c.  at  ifc:  at  which  court  it  was  enacted,  company 

4rc.  "  and  that  no  person  should  take  upon  himself  the         y. 
livery  of  any  company  being  one  of  the  said  twelve  com^     passet. 
paniesy  ^c.  unless  lie  should   h»ve  an  estate  of  lOOOl. 
4rc."     And  the  plea  avers,  that  this  was  one  of  the  twelve 

companies ;  and  that  he  had  not  an  estate  of  lOOOl.  &e. 

And  therefore  he  says,  that  he  Was  not  duly  elected  upon 

the  said  livery  of  this  company  of  vintners. 

The  plaintiifs  demur  to  this  2d  plea :  and  the  defend- 
ant joins  in  demurrer. 

Mr.  fVilliamspro  quer.  made  three  objections   to  the 

plea. 

1st  Objection — That  it  is  not  set  out  by  what  authority 

the  court  which    made  this^  order,  was  holden.     Clijt. 

186.  196. 

2d  Objection.  The  court  is  uncertain  :  for  many  cogrts 

are  holden  before    the  mayor  and  aidermen  ;  and    nou 

constat^  which  of  them  this  is. 

3dly.  Non  constat^  what  authority  the  court  of  the  lord 

mayor  and  aldermen  had  to  make  this  order. 
Mr.  Serjeant  Martin  pro  def  said — 
It  was  not  known,  af  fAe  ^ime  of  the  piea^  nor  can  now 

be  known,  WHAT  authoritf/  the  court  of  lord  mayor  and 

aldermen  had  to  make  tliis  order :  therefore  he  gave  up 

tlie  plea. 

But  he  objected  to  the  declaration,  in  two  respects.        T     337    ] 

1st  The  bye-laws  are  bad. 

2d.  Tiie  defendant  was  not  duly  summoned  to  attend  at 

the  court  of  assistants,  to  take  upon  him  the  livery. 

First — The  bye-laws  are  arbitrary ^  illegal,  oppressive, 2ind 

not  warranted  by  custom  or  charter. 

They  are, "  that  the  company  may  elect  such  of  the 
yeomanry  of  their  members  as  should  seem  most  meet- 
and  convenient  to  them,  upon  the  livery  of  their  com- 
pany ;"  and  "  that  every  person  so  elected,  who  should 
refuse,  4rc.  shall  forfeit,  ^'c.and  b\  e^y  person^o  elected, 
shall  accept  the  same,  and  shall  upDn  or  before  admis- 
sion, pay  311. 13s.  4d.  for  an  admission  fee,  on  forfeiture 
of  251."  (which  penalty  of  251.  is  made  payable  abso- 
lutely and  in  all  events.) 

Now  the  livery-men  ought  to  be  persons  of  substance, 

capa&feof  being  at  the  expence  of  serving  or  paying  the 

fine. 

And  the  averment  "that  he  wi»s  a  fit  and  able  and 

"  proper  person,"  goes  only  to  the  ]u^i  execution  of  the 
bye-law ;  but  will  not  make  the  bye-law  itself  good, 
which  is  in  itself  void. 


« 
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1757.         3  i^-  ^®3.  Mayor,  4^.  of  Oxford  y.  Wildgoosej  (in  pointt 
▼iHTim's  a»  to  this.) 
GOMFANT      '^  '^^  ^^^^  '^  ^  ^^^^  ^  livery*'  must  be  founded  either 

y^  OB  charter  or  cuStoni, 
PAS8£T.  Poseh.  so  G.  t3.  Innbolders  Company  v.  Gledhill^  B. 
R. — was  so  determined ;  and  that  thi^  court  cannot  pre-' 
suiue  it :  and  the  waut  of  shewing  this^  was  holden  to 
be  such  a  fault  in  the  declaration  as  mighit  be  taken  ad- 
vantage (^  upon  general  demurrer. 

In  Lil/y's  Entries  tlMiie  is  a  precedent  of  such 

a  pleading  upon  such  a  bye-law. 

On  27th  Julf/  1697,  the  mayor  and  aldermen  made 
an  order  (set  forth  in  the  pleadings^  which  shews  the 
opinion  of  that  court  upon  this  head  of  sttficiency  of  the 
|)ersons  elected. 

Ill  Raym.  446.  Tavtmer^s  case,  33  C.  2.  (which  be  cited 
for  the  sake  of  the  return,)  this  very  company  made  it  past 
of  their  return  to  the  mandamus  *'  that  every  livery-man 

CgQo    -1  *'  of  this  very  company  was  used  and  ought  to  be  £/e 
^^^    J  '*  bono  statu  et  substantia^'  *c.  (But  N.  B.  the  fine  of  311. 
13a.  4d.  was  there  allowed  to  be  good.) 

Comberb.  221.  The  case  of  the  Stationers  Company  v. 
Salisbury:  (which  wascited,  as  totheiu'st  objection  of 
it,  and  applied  to  the  Isl objection  here:)  ako  the  dd  ex- 
ception there,  answers  (as  the  serjeaiit  observed)  to  the 
2d  objection  here.    (But  that  case  was  not  determined*) 

2d  Objection  to  the  declaration — non  constat  that  he 
was  summomed  to  attend  at  the  court  of  assistants,  to  take 
upon  him  the  livery. 

Tlie  declaration  shews,  that  the  master  and  one  warden 
may  appoint  a  court  «;Aei»eaer  they  please:  so  that  the  time 
of  holding  this  court  is  uncertain.  And  they  only  shew 
that  he  was  summoned  to  attend  at  the  next  court,  g<eiif- 
Tally;  without  specifying  wu&Nt^i^as/tf  btholdexu 

Mr*  IViUiams  in  reply. 
"  Ist.  These  bye-laws  are  now  of  above  100  years 
standing :  and  they  have  been  holdeu  good,  notwithstand- 
ing all  objections.  Vide  Raym,  44(».  Tavemer's  case : 
(where  the  return  of  them  was  allowed.)  And  they  ought 
to  receive  a  favourable  construction. 

If  they  choose  a  person  unfit,  it  may  be  taken  advan- 
tage of  in  pleading,  or  upon  evidence. 

City  of  LonduH  v.  Vanacker,  CarUuu^  480,  483.  A 
power ''  to  elect  such  persons,  as  should  9££m  to  them  to 
"  be  fit  and  able"— gives  them  a  discretion.  5  Co.  100. 
a.  I200AV5  case. 

This  is  a  discretionary  power  ;  and  is  confined  to  &uch 
as  are  fit  and  able ;  though,  it  roust  be  legally  executed. 

It  IS  objected  also,  that  the  penary  oiSlSA,  is  msd^ 
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payable  oiso/iife/y :  whereas  it  ought  to  be,  unless  he  has      1737. 

a  reasonable  excuse.  vimtker's 

But  this  is  implied.  comp\icy 

And  if  he  has  a  reasonable  excuse  he  may  plead  m7         y. 

iehet.  passey. 

CarthewASS.  City  oi  London  v.  Fanacker:  (in  point) 
1  Lutw.  4M.  Bye-law  of  the  city  of  CanUrbuty  :  where 
non  c/^fref  was  pleaded.  (V.fo.  405.)  on    1 

In  answer  to  the  2d  objection —  L     ^^^    J 

As  to  the  time  of  holding  the  court,  the  objection  is 
only  to  the  form  of  the  declaration.    But, 

It  is  averred*'  that  notice  was  duly  given  him  of  his 
•*  electicm:"  and  "  that  notice  was  duly  givep  him,  to 
*•  attend  at  the  neit  court  of  assistants." 

Besides,  he  as  a  member  ofths  company,  was  oblig- 
ed to  take  notice  of  the  time  of  holding  their  courts. 

As  to' 3  L^.  5^93.  The  bye-law  there  does  not  even 
confiue  ittothe  inhabitants  of  the  city :  but  this  is  confined 
to  the  members  of  the  company.  (Still,  this  is  no  answer 
to  the  materia]  objection.) 

At  to  Comberb.  221.  it  was  not  determined.  (No 
more  it  was.) 

Lord  Mansfield-^ 

The  plea  is  admitted  to  be  bad. 

The  objections  are  to  the  bye-law :  which  has  been  of 
100  years  standing;  and,  several  times, judicially  before 
the  court;  and  yet  this  objection  has  never  been  hit 
upon. 

However,  one  answer  strikes  me  :  which  is  **  that  nil 
**  DEB£T  may  be  pleaded^  if  the  party  was  really  unfit," 
Cartkewt ASS^FanackerB  case, and  1  Lutw. 402.  405.  Major* 
4rc  de  Cambridge  v.  Herring — are  proofs  of  this.-*By  the 
former  it  appears  that  it  may  be  given  in  evidence,  upon 
nU  debet  pleaded ;  and  in  the  latter,  it  was  acttiaHy 
pleaided;  and  issue  taken  upon  it.  And  this  equally 
nokh,  as  to  any  reasonable  excuse.  And  we  will  not  in- 
tewdhim  tohave  been  an  improper  person. 

Beine  a  Irvery^mmn  of  the  company,  he  ought  to  know 
when  nie  next  court  is:  and  therefore  f/fis  objection  has 
not  much  weight. 

Mr.  Just  Denison, 

The  lye-law  gives  power"  to  elect,  such  and  so  many  . 
•'  out  or  the  yeomanry,  upon  the  livery,  as  shall  seem 
"  to  them  idostmeet  and  convenient."  The  maim  de- 
sign seems  to  relate  to  the  number.  As  to  the  ability — 
Bye-laws  ought  to  hare  a  reasonable  construction :  we 
ooglrttiot  to  eoastrue  them  so  strKrtly ,  as  to  take  them  to 
bevofd,4f  ««^  jMrrffiw/ar  reason  of  makmg  them,  dees 
Mtiqaywor. 


«40-241 


Hilary  Term,  SO  Geo.  2. 


% 


1757.  ^ 

COMPANY 

V. 

PASSEY, 


Prohibition  to 
the  tpiritual 
court  toitay 
proceedings 
upon  the  itat. 
6  and  6  Bd.  6. 
c.  4.  s.  S. 
for  sniitins  or 
lajhig  Tioient 
bandi  denied. 


K^  Siiitf  for 
eoflftnceff 
Mniinst  the 
Itl  and  Sd 
fectioni  are 
limited  to 
eight  calen- 
dar month»9 
by  97  Geo.  3. 
c44.] 


C    241    ] 


Now  here,  it  is  objected  **  that  the  person  elected  may* 
"  be  a  beggar.^* 

But  we  can  never  intend  th'dt  they  would  choose  persons 
NOT  meet  and  convenient. 

And  if  this  be  done, "  nil  debet**  will  bring  that  questioi^ 
before  the  court. 

And  you  canuot,  upon  thi$  record,  take  in  the  order  o£ 
the  court  of  lord  mayor  and  aldermen;  Uecause  that 
plea  is  given  up. 

And  the  notice  shall  be  intended  to  be  regular. 

This  is  an  ancient  bye-law  ;  and  nothing  unreasonable 
appears  upon  the/ic<rof  it._ 

Per  Cur.  [viz.  Lord  Mantfield  and  Mr.  Justice 
Denison,  the  other  two  judges  being  absent,) 

Judgment  for  the  Plaintiff. 

VViLSON,  CLERKfVersus  Gueaves*. 

MR.  Seijeaut  Hewitt  shewed  causeagainst  a  prohibition, 
which  Mr.  Serjeant  Poole  had  moved  tor  (on  the 
6th  of  Julj/  last)  to  be  directed  to  the  Archdeacon  of 
"Nottinghaniy  to  stay  his  proceeding  in  a  suit  against  Mr. 
Wilion,  (parson  of  Newark,)  for  brattling  in  the  church, 
and  also  for  smiting  in  the  church  :  but  he  prayed  the 
prohibition,  only  as  to  the  latter  charge,  the  smitittg  in  the 
church.  (F.  5,  6  £.  (5.  c.  4.  § 2 :)  which  act  contains  three 
distinct  clauses,  levelled  against  three  distinct  offences 
committed  in  the  churches  and  church-yards ;  m.  the  1st 
against  quarrelling,  chiding,  or  brawling,  by  words  only ; 
the  2d,  agaii)st  smiting,  or  laying  violent  hands  ;  the 
third,  against  striking  witli  a  weapon,  or  drawing  one  with 
intent  to  strike.  * 

His  objection  was,  (a)  that  as  to  this  offence  of  smiting 
in  the  church,  there  ought  to  have  been  ajprevtotis  con- 
viction at  LAW  ;  though  the  statute  says*'  that  he  shall 
"  ipso  facto  be  deemed  excommunicate."  In  proof  of 
which,  he  cited  Cro.  Eliz.  ^^A.pL  6.  Detbick's  cvise;  where 
be  vrns  indicted,  upon  this  statute  of  5, 6  E.  6.  for  striking 
in  St.  PauVs  church-yard :  though  begot  ofl'  indeed,  for 
want  of  being  named  Garter. 

1  Ventr.  11(5.  The  case  of /)yer  v.  East,\^  full  in  point, 
**  that  the  striker  in  a  churcii-yard  does  not  stand  ipso 
"yi/f^o excommunicated,  until  he  be  thereof  convicted 
*«  at  law,  and  this  transmitted  to  the  ordinary.*' 


(/i)This  case  is  a  trifling  case,  not  worth  reporting: 
not  a  new  point  in  it;  nor  any  correct  citation  of  any 
report  but  1  Vent.  1 46.  and  that  had  been  done  long  bet 
fore,  Cas.  Temp.  Hard.  193. 
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And  here  having  been  no  previous  conviction  at  law»       1757. 
ke  prayed  a  prohibition  quoad  the  smiti/ig ;  and  obtained.        clehk 

A  HULE  to  shew  cause.  y^ 

Aprainst  which  rule,  Mr.  Serjeant  Hewitt  [on  Monday  g, leaves. 
7th  Feffruary  17.'>7,)  shewed  cause,  as  follows. 

On  5,  (i  /?.  6\  c.  4.  there  are  three  sections,  and  three 
different  offences:  and  this  offence  chari^ed  in  the  libel, 
is  not  an  offence  constituted  so  by  this  act ;  but  was  a 
matter  within  the  jurisdiction  of  the  spiritual  court, 
before  that  act,  and  abstractedly  from  it.  They  have, 
without  dispute,  jurisdiction  as  to  the  irrtn;/i>/g.  And  as 
to  the  second  branch,  fors/wiV/wo^iw  the  churchy  there  needs 
not  lie  a  previous  conviction  at  common  law :  it  is  enoujrh, 
if  the  excommunication  be  in  the  spiritual  court.  'J'o 
prove  which,  he  cited  Het fey  Si\  Tfie  case  oi  l^inerv, 
Eaton:  Cro.  Jac.  462.  The  cjise  of  Large  v.  jllton, 
pi.  7  :  Cro.Eliz.  080.  The  case  of  Baker  v.  Brent  and  JJo- 
binson ;   1  Hawk,  P.  C.fo.  139.  c.  63.  §  27. 

2  Ld.  Raym,  850.  The  case  of  Wenmouth  v.  Collins. 
The  court  denied  a  prohibition;  because  this  offence  was 
originally  and  before  this  statute,  conusable  in  the  eccle- 
siastical court,  raf/owt? /on;  and  tlfat  the  statute,  though 
it  provides  a  penalty,  does  not  alter  the  jurisdiition. 

Therefore  he  concluded  that  notwithstanding  this  ob- 
jection, the  spiritual  courtAflrejurisdiction. 

It  was  then  adjourned  to  the  next  day  ;  when  it  pro- 
ceeded and    was  determined.      INlr.  Justice    Foster 
and  Mr.  Justice  Wilmot  were  both  absent. 
Mr.  Serjeant  Poole — I  cited  1  Ventr,  14().  Ihfcr  v.  East^  Tuesday  Rlh 
as  a  case  in  point,  "  t/iat  there  must  be  a  previous  convic-  Fob.  1:37 
lion  by  a  trial   at  /ate:'  and  ••  that  such  conviction 
roust  be  transmitted  to  the  spiritual  court.*' 
Cro.  Eliz.2'M.  De/A/ck'sv^se:  where  there  was  an  in- 
dictment actually  found  and  pleaded  to. 
As  to  my  brother  Heuttt's  cases— 
Hetley8G.  Finer  against  Katou.'xs  a  loose,  incomplete 
note  ;  and  gives  no  reason  why  tlie  prohibition  was  de- 
nied. 

Cro.  Jac.  462.  Large  v.  Jlton  proves  nothing  at  all  to  r     o^^     1 
the  present  purpose:  and  it  was  for  brawling,  only;  in*-     '** 
which  case,  I  agree  that  no  prohibition  shall  go. 

Cro,  Eliu  6S0»  is  indeed  in  the  alternative,  **  after  sen- 
**  tence,  or  due  trial  and  conviction,  and  not  before."  But 
that  is  only  said  by  Dodderidge,  then  at  the  bar,  in  arguing 
for  the  defendant 

Wenmouth  v.  Collins  might  be  for  a  prohibition  general- 
///•  Indeed  a  reason  is  given  for  denying  the  prohibition; 
viz.  "  that  the  spiritual  court  originally  had  jurisdicliou 
"  to  hold  plea  of  this  matter,,  before  the  act." 

But  I  deny  that  they  had  such  ongi/ia/ jurisdiction: 
Vol.  I.  R 
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and  the  act  gives  them  none.  This  is  aforcetrt  e/  armi$; 
an  assault  and  beating -'  and  the  temporal  courts  will  pro- 
hibit tlirm  from  proceeding  upon  it. 

Bro.  Proliibitien,pL  14.  and  Bro,  Comultation^6.  are 
express,"  that  where  a  man  sues  in  the  spiritual  coort: 
**  and  an  actional  common  law  lies  for  the  same  matter; 

a  prohil>itioii  lies,  and  no  consultation  shall  be  grant- 
ed."    (These   are   both    the  same  case ;  viz.  22  K, 
4.   20.) 

Mr.  Taylor  White  spoke  on  the  same  side,  for  Mr. 
Wihon. 

He  even  attempted  to  shew  that  a  prohibition  would 
be  reasonable  as  to  the  brawling:  for  that  the  fact  stated 
could  not  come  within  the  notion  of  brawling;  and  it 
"was  only  speaking  to  a  third  person,  to  turn  Greaves  out 
of  the  church. 

As  to  the  striking— the  spiritual  court  had  no  jurisdic- 
tion before  the  statute  ;  and  the  statute  gives  them  none : 
they  have  only  power  to  proneuttce  the  sentence  of  ex- 
communication ;  but  not  the  power  of  judging. 

As  to  the  case  of  fVenmouth  v.  Collingsl  it  is  out  a  loose 
note;  and  Holt  was  absent;  and  there  might  have  been 
a  confession. 

And  there  have  been  many  indictments,  be  said,  on 
this  statute;  and  this  method  of  conviction  was  the 
undent  method. 

Lord  Mansfidd — 

The  statute  ofo,  6  JErf.  6.  c.  4.  has  three  degrees  of 
ofl'onoes,  and  three  different  punishments. 

And  whatever  jurisdiction  the  spiritual  court  might 
claim  6e/bre  the  act,  they  are  note?  proceeding  since  the 
act ;  therei'ore  it  is  not  very  material  how  the  matte  r 
stood  before  t»ie  act. 

Ific  punishment  is  given,  by  this  act,  to  the  ec*cleRias^ 
tical  court :  and  the  punishment  is  such  as  can  only  be 
'executed  by  the  ordinary. 
^  The  case  staled  with  regard   to  the  first  offence,  is 

incnt"for  the  pufficiently   a    brazclitigy    within   the    meaning    of  the 
third  offfuicc.]  act,  sec.  1. 

The  second  offence  is  smiting  in  the  church,  or 
church'tjard. 

Now  this  is  indeed  still  an  offence  at  common  law ;  and 
he  may  be  indicted  for  it.(a)  But,  besides  this,  he  may,  by 
this  act,  be  ipso  faclo^  excommunicated.     By  whom?  by 


C    243    ] 


[Except  what 
is  niCDtion- 
ed  infra  as 
to  one  part  of 
the  punish- 


[  Ilobart, 
201.] 


(a)  No  indictment  is  maintainable  on  the  act  for  this 
offence,  Cro.  El.  231.  Vre.  Car.  464.;  tlicrefbre  the  words 
at  common  law  are  properly  here  made  utjc  of  by  Lord 
Mansfi^iin 
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the  ordinary.    Indeed  the  ordinary  tuay  use  a  conviction      1757. 
at  law,  as  hiproof  of  the  tact.  clerk 

And  the  case  in  Raj^m.  {2  Ld.  Raj^m.  SaO.  fVeumouth         y^ 
T.  CoUinSf)  is  a  plain  proof  that  the  ecclesiastical  court  QntAVjts. 
may  proceed  upon  the  two  first  clauses,  and  are  not  to  be    ' 
prohibited. 

But  then  there  is  a  third  offence  and  third  punishment 
mentioned  in  the  act,  of  5,  (5  E.  6.  c.  4 :  which  has  made 
ail  the  confusion.  This  otlence  is  maliciously  striking 
with  any  weapon,  in  any  church  or  church-yard,  or  draw- 
ing any  weapon  there,  with  intent  to  strike.  I'or  this 
third  offence,  the  act  inflicts  a  double  punishment;  one 
temporal:  the  other,  spiritual :  tlie  temporal  punishment 
is  loss  of  an  ear,  or  marking  in  the  cheek,  after  cojaictioa; 
the  spiritual  is,  **  and  besides,  every  such  person  to  be  and 
•*  stand  (pso/'oc/o  excommunicated  as  is  aforesaid." 

Hercy  indeed,  there  must  be  a  previous  conviction ;  and 
a  transmission  of  the  sentence;  and  a  declaration. 

But  on  the  second  ciause,  no  previous  conviction  is  ne- 
cessary: (though,  //'there  is  one,  it  may  be  used  as  a  proof 
of  the  fact.) 

!/yw5 libel  is  upon  thcjirst  and  second  clauses  :  not  upon 
the  third. 

And  the  proceedings  of  the  two  courts  be'iu^  diverse  [2  Aik*  G1 3, 
f n^Mi^ei,  it  is  no   objection,  to  say,  **  that  a  njan  wili,  at  Salk.  §fi'i 
••   this  r^te,  he  twice  pu/ushd  for  ihe same  oiiencc,**  ?«  ^f^^-^*'** 

Thi>   is  common^  m  many  cases :  for  arc  proceed,  to  ^2'^,  n|.  3^4  1 
piinis/i:  tlieyyto  aineud.  P     oi^'  T 

It  is  clear,  that   upon   the  two  first  clauses^  the  ec-  L     ^44    J 
clesiastical  court  has  a  Jurisdiction. 

The  cases  upon  words  do  not  apply  to  the  present 
case. 

Mr.  Just.  Denison  concurred. 

Their  proceedings  are/>;o  salute  anima.  Indeed  if  they 
proceed  for  damages^  this  court  will  prohibit  them.  And 
that  was  laid  down  by  the  court,  in  the  case  of  Large  v. 
A/ton,  in  Oo.  Jac.  4<i2.  where  the  costs  beinix  given  only 
pro  expemii  liiis^  the  court  would  not  prohibit  them : 
but  they  declared  that  they  would  have  done  otherwise, 
if  it  had  been  pro  damnis. 

And  it  is  plain  to  me,  that  tlie  case  in  1  Trw/r.  146, 
Difer  V.  £as/,  was  really  a  determination-  upon  the  third 
clause  of  the  act ;  an<l  is  a  mistake:  I  suppose  the  words 
"  with  a  weapon,''  are  left  out,  by  mistake.  The  reporter 
was  then  a  young  man. 

But  however,  this  is  the  only  case  to  be  met  with,  to 
this  purpose;  and  it  must  be  a  mistake,  either  in  the  state 
of  the  case,  or  in  the  opinion :  for  on  the  second  clause, 
surely,  we  can  kot  prohibit  them  ;  because  they  are  ex- 
actly within  the  words  of  the  statute, "  that  if  any  per- 
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1737.      **  *^"  ^^  persons  shall  smite  or  lay  any  violent  hands      -^^ 
CLERK     "  upon  any  other,  either  in  any  church  or  church*yard,      'sj 
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they  shall  ipso  facto  be  deemed  excommunicate. 

Per  Cur\(viz.  the  only  twojudsj^es  now  present) 
the  Rule  was  discharged. 


it 


Wednciday,     Woolley    et  al*  versus  Cobhe  et  al'  {Bail  of  Cobbe, 
9th  Feb.  1 767.  ^  Bankrupt.) 

The  bankrapt  pv^m?  original  defendant  became  bankrupt,  pending 
wr^K'  •*-  the  action.  The  bail  was/xed in  Jii/y.  The  bank- 
prior  to  the  rupt  obtained  his  certificate^  in  August  following, 
fixing  of  bit  The  question  was,  **  whether  the  bail  should  he  dis* 
^*i*^^i'*^"-  "  charged^  hy  this  certijicate^^  (which  was  not  obtained 
\%^IV^T^^  /i//  AFTER  they  y^ext  fixed  and  the  debt  levied  upon  them 
450.  n.  ^yfi'f^'  ^"^  ^1^6  money  actually  in  the  hmids  of  the  sheriff;) 

lAik. «S8.      or**  whether  the  bail    were  become  absolutely  liable:^* 

7  Vin.  7J.      and  consequentlv,  the  certificate  came  too  late  to  help 
JBLRep.        ^f^g„, 

[94  ^  1  Lord  Mansfield  made  a  distinction,  and  Mr.  Just.  Deni- 
J  son  and  Mr.  Just  Foster  agreed  to  it,  "  that  if  the  certifi- 
cate is  obtained  Ar/bre  the  bail  Virefixed^  they  shall  be 
discharged:  but  if  they  Bvefixed^  before  the  certificate 
is  obtained,  they  remain  liable."  {a) 

y.post.  43(i.  Mich.  1757.  31  G.  2.  B,R.  Cockerton  v. 
Oztston  S.  P.  agreed  to  by  the  whole  court.  Al8o» 
Ludlam  v.  Maidxeelt,  26ih  May  1772,  12  G.  3. 


Rex  versus  Gayer,  Esq. 

An  acling  jus-  T\/f  f^-  Gon^d  and  Mr.  n^iVfc^  shewed  cause  against  quash- 
ttceot  peace  J-*-"-  ing  an  order  of  sessions,  which  (upon  appeal  to 
asobsuiitial  them,  by  Mr.  G^yer,)  discharged  an  order  of  two  justices 
aDniieuten-  ^^PP^i^t*"?  Jamts  Gayer,  Esq. and  Bew;Vimi»  Lobleyiohe 
ant  of  marines  overseers  of  the  parish  of  Rockbear  in  com,  Devon. 
not  compel-  Mr.  Gayer  alone  appealed  from  this  order  of  appoint- 
lable  to  icrveiDcnt;  and  the  sessions  discharged  it,  as  to  the  ap|x>int- 
ai  overseers  of  nient  of  Mr.  Gtf?/er  only:  (the  words  of  the  order  are — "  it 
Trhere'^here  "  appearing  unco  this  court  that,  Sfc.  and  also,  S^x.  and 
are  other  suf.  "  that,  S^c;  this  court  doth  therefoue  vacate  and  make 
£cient  persons 
ivithiii  the  — — ■ " 

Eiarish  •  __ 

See  3  Doug.       («)  This  last  point  was  again  so  determined  in  B.  R» 

ISK  2  Durn.   25th  May,  1772.  Ea.  12  Geo,  .<.  and  Serjeant  Burland  and 

598,779.]       Seijeant  X)flri3f  acquainted  the  court  that  the  point  had 

been  so  held  in  C.  B.  and  the  court  said  it  was  a  new 

cause  of  action  against  the  bankrupt. 
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;^  void  the  said  warrant,  as  to  the  said  J.  Gayer.")  It  1757. 
appearing  unto  them,  that  he  had  some  years  been,  and 
was  at  the  time  of  the  nomination,  and  still  at  the  time 
of  making  the  sessions  order,  an  acting  justice  of 
peace  for  1  he  said  county,  residing  within  the  said  parish 
of  Rockbear^  and  a  substantial  housekeeper  there;  and 
also  a  lieutemnt  of  marines  in  his  majesty  s  service^  on 
^a/f-pay;  and  that  there  are  other  sujficient  substantial 
householders  within  the  said  parish,  for  the  doing  such 
office.  The  court"  therefore  vacated  and  made  void 
*'  the  said  warrant,  as  to  the  said  James  Gayer^ 

Mr.  Norfon  had,  on  13th  November  11 06,  moved  to 
xjuash  this  order  of  ses^sions:  for  that  neither  of  these  tnro 
reasons  were  sufficient  to  justify  the  sessions  in  quashing 
the  order  of  two  justices,  whereby  jVU*.  Gayer  was  legally 
and  regularly  appointed  one  of  the  overseers  of  the  said 
parish. 

And    a   rule  was   thereupon    granted,   "  to  shew 


"  cause." 


On  shewing  cause,  the  counsel  on  both  sides  went  (at 
large)  into  a  long  argument, "  whether  the  reasons  girew 
•*  were  suliicient:"  particularly,  •*  whether  the  ojjice  oi 
•*  justice  of  peace,  and  the  oiiice  of  overseer,  were  com'  [ig  vin.  is?, 
**  patible;"  and  "  whether  the  objection  could  beremov-  I  S3.] 
"  ed  by  appointing  a 'cf(?pw<y-overseer;  if  it  could,  then  j]    246    ] 
*•  whether  a  justice  of  peace  was  liable  to  be  appointed 
•*  overseer,   in   order  to    his  executing    the  oiiice  by 
•*  deputy."  . 

Lord  Mansfield  said,  the  general  questions  con- 
cerning the  incompatibilitif  of  offices,  and  the  power  of 
appointing  deputies,  area  large  field  indeed;  but  the/jre- 
sent  question  seems  to  turn  in  a  very  narrow  compass. 

The  sessions^  upon  an  appeal,  have  a  right  to  exercise 
the  same  latitude  of  discretion^  in  judging  "who  are   fit 
'*  to    be  nominated    overseers,**    as  the   two  justices 
had.     They  have  given  their   opinion  **  that  Mr.  Gayer  [g,  p,  4  ^^^^ 
"  was  not  a  proper  person  to  be  appointed  overseer."  2102.  ace] 
They  are  not  obliged  to  give  any  reason  for  their  opinion  : 
because  the    legislature    has  intrusted    them,  upon  an 
appeal,  with  the  power  or  authority  of  appointing  over- 
seers. 

i/they  had  given  no  reason,  their  order  had  undoubt- 
edly beeii  good  :  we  must  \\2L\e  presumed  that  they  acted 
upon  proper  grounds. 

It  is  true,  that  where  the  whole  reason  is  set  out,  and 
is  clearly  wrongs  we  may  and  ought  to  quash  an 
order  manifestly  made  by  mistake,  upon  dn  erroneous 
foundation. 

But  then  the  bad  reason  given  mustappear  to  have  been 
their   only  inducement    If  there  may  have  been  other 
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1767.  grounds,  they  should  he  presumed  gufficient ;  and  the 
REX  order  ought  not  to  be  set  aside,  because  iomc  of  the  rca- 
y^  sons,  unnecessarily  given,  appear  to  be  bad. 
6AYfiR.  There  was  no  necessity  for  appointing  Mr.  Gayer  :  the 
sessions  state  "  that  there  were  other  sufficient  substan- 
"  tial  householders  within  the  said  parish."  They 
might  think  Mr.  Gayer,  under  ail  the  circumstances, 
improper  unnecessarily  to  be  appointed :  hi^  being  ^l& 
acting  justice  of  peace  residii!ig  within  the  parish,  aad 
a  lieutenant  of  marines,  might  be  two  circumstances 
which  weighed  among  others.  But  it  does  not  follow, 
neiti)6r  is  it  Isaid,  that  they  looked  upon  both  or  either 
of  these  reasons,  as  an  eJE^/yip^ion  from  being  appointed^ 
or  a  disability  to  serve  the  office  of  overseer;  and  that 
they  vacated  the  warrantoft\fo  justices  a$  illegtd  upon 
that  account. 

The  execution  of  a  discretionary  power,  where  it  is 
not  necessary  to  give  a  reason,  ought  to  be  supported, 
ttnltss  the  whole  reason  is  set  out,  and  manifestly  wrong. 
Here,  the  uhole  reason  upon  which  the  sessions  acted,  it 
fio^  given.  They  say  there  were  other  persons,  qualified. 
Supposing  Mr.  Gayer  liable  to  serve  the  office,  they  might 
think  him  not  so  proper  as  many  others.  And  therefore 
r  247  1  we  are  not  obliged  to  say  "  that  the  whok  reason  they 
"  went  upon  is  bad;"  allowing  (for  argument)  that  there 
arose  no  kgal  objection  to  the  appointment  of  Mr. 
Gayer:  which,  I  think,  there  is  no  occasion  now  to 
examine. 

Mr.  Justice  Denison  concurred. 

They  were  not  obliged  to  give  any  reason  at  all :  and 
if  it  be  only  an  imperfect  ont,  we  ougiit  not  to  quash  bbeir 
orders. 

He  added— I   remember  a  case,  (JJer  v^  Spalding,  I 

'  think  it  was,)  where  the  justices  held  atnan  settled  la  a 

parish,  by  reason  of  an  apprenticeship ;  not  saying  "  that 

*•  he  had  served  forty  days  in  the  parish,  under  it ;"  yet 

the  court  would  not  intend  that  they  did  wrong. 

We  will  intend  IuVery  thing  in  rxvooft  of  the  justices, 
in  their  orders. 

Now  here^  the  reason  does  not  appear  to  be  a  wrong 
reason  ;  it  is  enough,  that  they  judged  him  an  iMPiioPEa 
person  to  be  overseer. 

Mr.  Justice  Foster  concurred. 

Per  Cur,  unanimously 
Okdbr  of  S£sslo^s  confirmed : 
Order  of  two  just  ices  quashed. 

Thnmfay,  Rex  rersi/5  Inhabitants  OF  Chidingfold. 

inihFcb.  See  ihifi  CA8«  afbridged  in  the  tx-bls;  and  at  large 

^^  m  the  quarto ieditioft  of  m;  Ssxwu^tu&HT^JkBES^ 

No.  132.  p.  415. 
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Plummer  'oerstts  Bektham.  plummes. 

V. 

^■^HE  recorder  of  London  (Sir   fVilliam  Moreion)  came  bentham* 
-*-    to   the  bar,  and  certified   two   customs  of  that  ^-^turday,    ^ 
city,  OKE  TENU8.  ?;'J1  ^^^' 

Mr.  Williams  moved,  (when  Sir  William  Moreton  was  Cusiom  of 
down  at  tlie  bar,)  that  the  recorder  of  Lotulon  might  Londi»ii to  b» 
return  two  writs  of  certiorari  directed  to  the  lord  mayor  certified  at 
and  aldennen  of  London,  to  certify  two  of  the  customs  of  **>®  bar  by  the 
their  city.  ^/«w, 

And  then  Mr.  Williams  opened  the  case,  viz.  that  it  ryjj||,„  39, 
was  an  action   of  trespass  on  the  case  brought  by  the  BrownhEnt. 
plaintiff  against  the  defendant,  for  obstructing  his  ancient  100.  Inst. 
iighti^  by  utiew  erection  or  building  which  the  defendant  CIcr.  4  Ed. SO, 
had  raised    against  them  ;  to  which,  the  defendant  had,  J^^'  ^  '"•'' 
(by  leave,)  pleaded  two  justifications,  both  of  them  under  j  j  j      ^'°* 
the  custom  of   the  city  of  London.    One  of  them  was, 
that  there   is  an  ancient  custom  in  the  city  of  London. 
that    if  any  person   has  a  messuage  or  house  in  the 
city    of  London^   adjoining  or  contiguous   to  another 
"   MESSUAGE  OR  HOUSE  or  to  tUe  mic'ieut Jhioid^tions  of 
one  in  the  said  cit\s  which    former  house  has  ancient 
lights    or  windows  fronting  opposite  to  of   over   sucli 
other  adjoining  or  contiguous  messuage  or   house 
"  or  ancient  foundation  of  one ;  such   oMer  person,  owner 
of  the  LATTER  messuage  or  house^  or  :iv\cient  foundation 
0/' owe,  may  well  and.  lawfully  exa/t  ^nch  his   messuage 
or  house,  or  rebuild  upon  the  ancient  foundations  of  sucU 
his  adjacent  or  contiguous   messuage  or  iiousc  any 
new  messuage  or  houses  to  any  height   that  he  shall 
please,  against  and  opposite  to  the  said  ancient  lights  and 
windows  of  such    tirst-mentioned   neighbouring   mes- 
suage or  house  to  which  his  messuage  or  house  or  an- 
cient foundations  of  a  messuage  or  house  are  so  conti- 
•*  guous    or  adjoining ;  and   thereby  darken  and  obscure 
"  such  ancient  lights  and    w^indows  of  such   tirst-men- 
•*  tioned  neighbouring  house,  having  such  ancient  lights 
•*  and  windows:  unless  there  has  been  some  writing,  in- 
**  strumeirt  or  record  of  an  agreement  or  restriction  to 
••  the  contrary.'* 

On  this  plea,  issue  was  joined  r  and  a  certiorari  issued,  T     24.9    n 
directed  to  the  mayor  and  aldermen  of  the  city  of  Lon-  "^ 

don.  to  certify  "  whether  they  have  or  have  not  such  a  . 

"  custom."  ^SfisfT' 

The  second  plea,  issue,  and  certiorari  were  the  same       *      '"^ 

with  the  first,  only  with  this  difference   or  rather  ex/c«- 

sion  of  the  custom  pleaded;  viz.  **  that  the  owner  of  any 

**  ERECTION  o&  BUiJLDiNGyOr  the  ancient  foundation  of 

**  any  erjictiok  or  Building,  might  well  andl  awfully 
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•  Sec  the  firal 
c^^  in  Sir  H. 
Calthrop't 
]leportt.(pret- 
tily  reported 
and  worth 
reading,) 
"where  the 
qiicflibii  was 
"vcr?  like  the 
lireMont,  and 
the  diternii- 
n:»ti:in  asjrc^" 
able  to  the 
ccrttfiru  Le  as 
to  this  first 
piea. 

tScca!so?OViii. 
(C)l.  21  Vin. 
24,25^  26,  27.] 
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•*  exalt  such  erection  or  building^  or  erect  and 
**  build  thereon  a  new  erection  or  building  to  any 
'*  height  that  he  pleases,  4rc.,"  and  so  on,  as  intbefor- 
iner  plea:  only  that  the  former  plea  confioed  tbe 
claim  of  the  privilege  to  mesiuaga  or  houses;  which 
this  latter  plea  extends  to  all  erections  or  buildings. 

Sir  WiUinm  Moreton^  knt.  recorder  of  London,  accord- 
ingly certified   ore  ten  us,    by  command  of  the  lord 
mayor  and  aldermen,  (after  having  recited  the  pleadings 
2Lni  certiorari) 9  "  that  there  is  such  a  custom  as  is  alledg« 
ed  in  the  former  plea;  but  that  there  is  no  such  cus- 
tom as  is  alledged  in  the  latter  plea." 
The  recorder  then  delivered  in   both  the  writs  of  cer- 
tiorari,  with  vrrilten  copies  of  the  respective  returns  an- 
nexed ;  though    he   had  delivered   them  ore  ienus  at  the 
bar:  (which,  he  told  me,  was  usual.)     The  returns  were 
worded  as  follows:  viz.   the  execution  of  this  writ  ap- 
pears in  a  certain  certificate  by  us  the  mayor  and  alder- 
men of  the  said  city  of  London^  made  by  the  recorder  of 
the  said  city  at  the  day  and  place  within  contained,  ac- 
cording to  the  custom  of  the  said  city,  by  word  of  mouth, 
as  is  within  commanded. 

The  Answer  of  Marshe  Dickinson,  Esq.  the  Mayor,  and  of 

the  Alderinen  of  the  said  City. 

We  the  said  mayor  and  aldermen  of  the  said  city,  by 
Sir  William  Moreton,  knt.  recorder  of  the  said  city,  by 
word  of  mouth  of  the  said  recorder,  according  to  the 
said  custom  of  the  said  city,  do,  in  obedience  to  the  said 
annexed  writ,  humbly  certify  that  there  is  now  had, 
and  from  the  time  whereof  the  memory  of  man  is  not 
to  the  contrary  there  hath  been  had  and  received  such 
ancient  and  laudable  custom  in  the  said  city  used  and 
approved  :  to  wit,  "  that  if  any  one  hath  a  messuage  or 
house  in  the  said  city,  near  or  contiguous  and  adjoin- 
ing to  another  ancient  messuage  or  house,  or  to  the 
ancient  foundation  of  another  ancient  messuage  or 
house  in  the  said  city,  of  another  person  his  neighbour 
there;  and  the  windows  or  lights  oi such  messuage  or  . 
house  are  looking  fronting  or  situate  towards,  upon  or 
over  or  against  the  said  other  ancient  messuage  oa 
HOUSE  or  ancient  foundation  of  such  other  ancient 
m£{»suage  or  house  of  such  other  penon  his  neishbour^ 
so  being  near,  <idjacent,  contiguous  or  adjoining,  al- 
though such  messiiage  or  house  and  the  lights  and 
windows  thereof  be  or  vf ere  ancient,  yet  such  other 
person  his  neighbour^  being  the  owner  of  such  other 
messuage  or  house  9f  ^ncicnifoundations  so  being 
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^*  near,  adjacent  or  adjoining,  by  and  according^to  the     1757. 
^*  custom  of  the  said  city  in  the  same  city  for  all  ^he^j^^j^j    * 
^  *  time  aforesaid  used  and  approved,  well  and  lawfully         ^ 
^^  may^  might  and  hath  used,  at  his  will  and  plciisure,jgj.jj- *   ^ 
^  *  bis  said  other  messuage  or  house  so  being  near,  adja- 
*'  cent  or  adjoining,  by  building /o  eroft  or  er^c^:  or,  of 
**  new,  upon  the  aocient  foundatiom  of  such  other  mes- 
**  suAGE  OR  house  SO  being  near,  adjacent  or  adjoining 
^*  to   build   and  erect  a  new  messuage  or  house  to  sixcu 

**    HEIGHT     AS    THE  SAID  OWNER  SHALL   PLEASE,  agfltW 

•*  and  opposite  to  the  said  l^hts  and  windows  near  or  con- 
^*  tiguous  to  such  OTHER  MESSUAGE  OR  HOUSE,  and  by 
•*  means  thereof  TO  obscure  and  darken   such  win- 
**  dows  or  lights  :  unless   there  be  or  hath  been    some 
*•  writing,  instrument  or  record  of  an  agreement  or  re- 
"  strict  ion  to  the  contrary  thereof  in  that  behalf." 
The  return  to  the  other  writ  of  certiorari  was  in  the 
same  form,  and  to  the  very  same  effect  as  to  the  cus- 
tom certified  by  tlie  former;  and  repeated  the  return 
to  the  former  certiorari  in  totidan  verbis^  very  nearly : 
but  it  went  on  further,  with  a  negation  oi  the  exist- 
ence of  any  such  custom  as  the  defendant  had  al- 
ledged  in  his  second  justification.      I'he  additional 
part  was  as  follows: 
And  that  in  the  said  city  of  London  there  is  not  now 
or  ever  was  any  huch  custom,  •*  tfiat  if  any  one  hath  a  mes- 
suageor  house  in  the  said  city,  near  or  contiguous  and  . 
adjoining  to  an    erection  or  building  or  to  the 
*'  ancient  foundations  of  an  erection  or  building,  in 
**  the  said  city,  of  another  person  his  neighbour  there; 
and  the  windows  or  lights  of  such  messuage  or  house 
are  looking  fronting  or  situate  towards,  upon,  over  or 
against  such  erection  or  building  or  the  ancient 
"  foundations  of  such  ere'ction  or  building  of  such 
"  other  person  his  neighbour  so  being  near,  adjacent,  con- 
"  tiguous  or  adjoining:  although  such  messuage  or  house, 
•*  and  the  lights  and  windows  thereof  be  or  were  ancient, 
•*  jret  such  other  person  his  neighbour,  being  the  owner 
'*  of  such  erection  or  building  oraucient  foundations 
"  of  such  ERECTION  or  BUILDING  SO  being  near,   ad- 
jacent or  adjoining,  by  and  according  to  the  custom  of 
the  said  city  in  the  same  city  for  all  the  time  aforesaid 
*'  used  and  approved,  well  and  lawfully  may,  might  and  f    g^ij    "i 
*^  bath  used,  at  his  will  and  pleasure,  his  said  erection  ^  ^^ 

**  or  BUILDING  so  being  adjacent  or  adjoining,  by  build- 
**  ing  to  exaft  and  erect i  or,  of  new^  upon  the  ancient 
^*  foundations  of  the  said  erection  or  building  so 
being  near.adjacent  or  adjoining  to  build  and  erect  a  new 
erection  or  building^to  sucu  heighth  as  the  owner  sJiall 
please,  against  and  opposite  to  the  said  lights  and  wiu« 
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1757,      "  dows  of  such  messuage  or  house,  and  by  means  thereof 
TLVhiBER  ^*  ^^  obscure  and  darken  such  windows  or  lights." 

y ,  The  COURT  ordered  the  certiorari  to  be  filed,  and  the 

JBENTHAM.  ,       fC^I/rit  RECORDED. 

^      Note — Nothing  of  this  kind  has  actually  happened  for 
TQa.  Co.  many  years  past,  (not  even  since  H.  the  sixth's  reign,) 

knt.i44.j  in  M/«  court;  (though  it  has  in  the  court  of  Chan- 

cery.) And  a  consultation  was  had  in  the  city,  con* 
certiing  the  sort  of  gown  which  it  was  proper  for  the 
recorder  to  put  on,  to  make  this  orc-tenus  return :  in 
which  consultation  it  was  determined  that  it  ouglit 
to  be  the  purple  cloth  robe,  faced  with  black  velvet; 
and  not  his  scarlet  gown,  his  black  silk  one,  nor  the 
common  bar-gown. 
^3?!^  ^"™-  See  Viner'i  Abridgment ;  Title  Customs  of  London,  letter 
'J  P.placita  ^  A4.  concerning  this  manner  of  trying 

the  customs  of  London:  and  how  to  surmise  "  that 
**  they  ought  to  be  tried  thus,  and  not  by  the  country:" 
It  is  f^oL  7.  page  24(i.  Note — without  such  a  surmise^ 
they  shall  be  tried  by  the  country,  as  other  issues  in 
fact  are. 


Rex  lersiis  Strong. 

Indictmeiitfor  T^TR.  Serjeant  Poo/e  shewed  cause  against  quashing  an 
Sconiary  indictment  on  6  Eliz.  c.  4.  sect.  31.  (for  exercising  a 

to  5  Elis.  c.  4.  trade,  not  having  served  an  apprenticeship  therein,)  found 
may  be  found  at  the  sessions  for  the  city  of  Carlisle. 
at  a  city  or  Mr.  Norton  had  (on  27th   November  1756)  moved  to 

Ic^^^^      quash  it,  upon  an  objection,  "  that  the  cittf  sessions  had 

••  no  jurisdiction**  And  he  had  cited,  in  proof  of  it,  the 
case  of  Regina  v.  Taylor^  2  Ld.  llaifm.  767,  where  such 
an  indictment  was  quashed,  '*  because  the  borough 
*'  sessions  had  no  jurisdiction  to  take  such  indictments.'* 
He  insisted  that  only  the^uar^er-sessionsof  the  count v 
have  jurisdiction.  The  indictment  in  that  caseof  TViv- 
U)r  was  found  at  the  sessions  for  the  corporation  of  Wdls ; 
r     9'S9     1  *"^  Hioved  hither  by  certiorari 

rxhcd  ubl         Lord  Mansfield,  at  the  time  of  the  original  motion, 
4h«ther  "the    looked  into  the  act  of  d  Eliz.  c.  4.  and  said  that  this  act 
borough  set-    (§  39.)  expressly  gives  the  power  to  mayors  or  other  bead 
•kmihadjurif.  officers  of  cities  or  towns  corporate,  at  thbxr  session^, 
diction  inthii      j^j^j  j^^^y  upon  shewing  cause, 

31  Eliz.  c.  6.  ^^^  ^^^ ^'^  ^^^®  unanimously  of  that  opmion. 

S.7.  asap-         The  case  of  the  Queen  against  Taylor  wa§  in  Easter. 

petivio  term,  1702,    I  Anna;   and   is   contradicted   by   that  of 

6  Mod.  920. 

not  ODthitstat."  5  BIiz.c.4.  Had  the  caie  rested  only  on  that,  there  oeTer  wai  aor  could 
have  been   a  colour  for  any  duubt,  howeTcr  the  doubt  wai  renoTcd  by  tb« 
here  referred  to*]  :  .     > 
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RxgiiM  V.  FrankfyfL,  in  5t  Ld.  Raym,  1038.  which  was  YjfST. 
determined  in  mck  3  Ann,  1704.  though  it  is  in  1  Sa/A.  -^^^^ 
370,  by  mistake,  put  under  itficA.  3  fFt/i  4  Mar.  y 

Per  Cur.  rule  discharged.  strong. 

MEMORANDUM. 

The  COURT  was  not  up  till  near  an  hour  after 
midnight;  though  many  rules  were  Qularged* 
and  many  long  motions  adjourned  over  till 
next  term. 


G' 


As  the  regulation  made  by  the  court  concerning  views 
took  its  me  in  this  term,  it  may  he  proper  here  to  state 
every  thing  relative  to  that  subject ;  which,  ai  the  time  of 
this  pMicath?i,  is  a  practice  fully  settled. 

The  granting    of  rules    for  VIEWS  in  *  civil  causes  #j^  g  ^  ^^^p 
stands  t  now  settled  upon  the  following  foot,  c.  16.  i  8. 

REAT  INCONVENIENCE  had  arisen  from  theabuse  of  docs  not  ex- 
views  and  their  being  perverted  into  means  of  de-*^**^®^'" 
liAY,  to  the  intolerable  hindrance  of  justice.     Some  '«'^te™*°j[j^^* 
instances  shewed  the  mischief  in  a  glaring  light:    and  the  tjiem  there 
example  being  once  set,  there  was  no  doul>t  it  would  be  can   be  no 
followed.  "^^e  for  a 

After  the  4^5  Ann.  c.  16.  sect.  8.  Views  were  granted,  ^*7^»  7**^' 
i.-  /•  A     1  4U-        4.        1  o /^      '  00 1 mutual 

upon  motion,  of  conne.    Aud  upon  this  act  and  3  Cr.  2^  conieot. 

c.  25.  sfct.  14.  a  notion  prevailed  "  that  six  of  the  first  \  In  1165. 

twelve  upon  the  pannel  must  view,  and  appear  at  the  f    253    3 

trial : '  if  tliey  did  not,  there  could  be  no  trial,  and  the 

cause  must  go  off.*' 

Where  mtlter  party  wished  delay  or  vexation,  he  moved 
fora  view.  A  thousand  accidents  might  prevent  a  view« 
or  six  of  the  first  twelve  from  attending  the  view,  or  their 
attending  the  trial.  He  who  wished  them  not  toattend^ 
might  by  various  ways  bring  it  about.  Where  a  defen- 
dant in  possession  was  well  liked,  and  the  plaintiff  a 
8tra4iger  or  unpopular,  gentlemen  of  tlienMelves  found 
excuses;  especially,  if  the  view  was  troublesome  and  at 
a  distance.  Causes  in  several  counties  had  at  a  great  ex« 
pence  been  repeatedly  carried  down,  andputoif;  either 
because  there  was  no  view,  or  because  six  of  the  first 
twelve  did  not  attend  the  view  or  did  not  attend  the  triaL 
Though  twelve  viewers  should  appear  at  the  trial,  yet  ac- 
cordtBg  to  the  notion  which  prevailed,  U six  of  the  first 
ttoehe  npqn  'the  pannel  were  not  among  them,  the  cause 
could  not  be  tried. 

The  tendenqy  of  X\m  abuso,  to  delay,  vexatious  ex- 
pence  and  the  obstruction  of  justice,  was  so  manifesit,  that 
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1757.      the  court  thought  it  their  duty  to  consider  of  a  remedy^ 
and  in   Michaelmas  term  IT^T,  and  at  other  times.  Lord 
Mansfield  informed  the  bar  to  the  following  effect :  **  that 
they  had  conferred  together  upon  the  abuse  of  views, 
and  considered  of  a  remedy  in  the  power  of  the  court.** 
Before  the  4^5  Jnn.  c.  16.  sect.  8.  there  could  be  no 
view  till  after  the  cause  had  been  brought  on  to  trial.     If 
the  court  saw  the  question  involved  in  obscurity  which 
might  be  cleared  up  hy  a  view,  the  cause  was  put  off,  that 
the  jurors  might  have  a  view  before  it  came  on  to  be 
tried  again .    The  rule  for  a  view  proceeded  upon  the  pre- 
vious opinion  of  the  court  or  judge,  at  the  trial, "  that  the 
nature  of  the  question  made  a  view  not  only  proper 
but  fiecessari/ :''  for,  the  judges  at  the  assizes  were  not 
to  give  way  to  the  delay  and  expence  of  a  view,  unless 
they  saw  that  the  cause  could  not  be  understood  without 
one.     However,  it  often  happened  in  fact^  that  upon  the 
desire  of  either  party,  causes  were  put  off  for  want  of  a 
view,  upon  specious  allegations  from  the  nature  of  the 
question,"  that  a  view  was  proper;"  without  going  into 
the  proof,  so  as  to  be  able  to  judge  whether  the  evidence 
might  not  be  understood  without  it. 
[    254    J      This  circuity  occasioned  delay  and  expence :  to  pre- 
vent which,  the  4^5  Ann.  c.  \6.sect,  8.  impowered  the 
courts  at  Westmimier  to  grant  a  view  in  the  first  instance, 
previous  to  the  trial. 

Asa  view  might  be  of  use,  and  in  this  shape  was 
attended  with  no  delay  and  but  little  expence,  it  became 
the  practice  to  grant  them  o/^cotirse,  upon  the  motion  of 
either  party. 

The  3  G.  2.  c.  25.  sect,  14.  provides  **  that  where  a  view 
shall  healloTved^  the  jurors  who  have  had  theview  shall 
be  first  sworn,  (or  such  of  them  as  shall  appear,)  before 
any  drawing:'*  which  means,  in  opposition  to  such 
other  jurors  as  are  to  be  drawn  by  Aa/Za/;  and  not  to 
establish  "  that  six  at  least  of  the  first  twelve  shall  be 
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•'  sworn." 


Upon  a  strict  construction  of  these  twp  acts  in  practice^ 
the  abn$e  which  is  now  grown  into  an  intolerable  grie- 
vance has  arisen. 

Nothing  can  be  plainer  than  the  4^5  Ann.  r.  16.  sect. 
8.  The  courts  are  not  bound  to  grant- a  view  of  course; 
the  act  only  says  "  they  may  order  it,  where  it  shall 
"  appear  to  them  that  it  will  be  proper  and  necessary** 

It  is  infinitely  better  that  a  cause  should  be  tried  upon 

a  view  had  by  any  tnelve,  than   by  six  of  thejirst  twelve  ; 

or  by   afty  six;  or  by  fewer  than  six;  or  even  without 

any  view  at  all :  than  that  the  trial  should  be  delayed 

from  year  (0 year,  perhaps  for  ever :  it  can  never  hepro'* 
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per  or  neceuarif  to  grant  a  view  which  is  asked  and  used      j  ^57. 
for  so  unjust  a  pu  rpose. 

There  have  been  instancesof  great  causes  put  off  for 
years:  and  though  even  nine,  ten  or  eleven  viewers  have 
attended,  yet  upon  objection  "  that  they  were  not  six  of 
•*  the^r«/  twelve^**  the  cause  has  been  put  off,  and  a  view 
moved  for,  as  of  course,  again  by  the  party  who  had  avail- 
ed himself  of  so  fi[laring  a  chicane. 

We  are  all  clearly  of  opuiion,  that  the  act  of  parlia- 
ment meant  a  view  should  not  be  granted,  unless  the 
court  WM satisfied tii?it\t  waspROPCR  and  vkclssary. 

The  abuse  to  which  they  are  now  perverted  makes  this 
caution  our  indispensable  duty  :  and  therefore,  upon 
every  motion  for  a  view,  we  will  hear  both  parties,  and 
examine  (upon  ail  the  circumstances  which  shall  be  laid 
before  us  on  both  sides)  into  the  propriety  and  necessity 
of  the  motion  ;  unless  the  party  who  applies  will  consent 
to  and  move  it  upon  terms  which  shall  prevent  an  unfair 
use  being  made  of  it,  to  the  prejudice  of  the  other  side 
and  the  obstruction  of  justice. 

Lord  Mansfield  having  made  this  declaration,  his  f   <255    1 
lordship  desired  the  gentlemen  of  the  bar   to  think  of 
it;  and,  if  any  objections  should  occur,  to  mention  them. 

The  expedient  proposed  by  the  ^ourt  \Nas  universally 
approved. 

The  first  instance  happened  in  Hilary  term  1757,  in 
a  great  cause  between  Pierce  and  the  Earl  of  Faulconberg 
and  others  :  which  was  an  issue  out  of  Chancery,  often 
tried  at  Durham  by  special  juries,  and  now  ordered  to  be 
tried  at  bar  by  a  special  jury  from  Yorkshire.  (Seethe 
rule  at  large,  together  with  the  addition  of  the  consent^ 
part,  Vffra,  pa.  2o(),  5Jo7.) 

Subsequent  to  this,  was  the  cause  of  the  Earl  of  Dar^ 
lington  V.  George  Bottes,  esq.  which  was  an  issue  out  of 
Chancery,  and  had  been  thrice  carried  down  to  be  tried 
at  Durham  (where  there  are  assizes  only  once  a  year)  at 
a  great  expence,  and  every  time  put  off  Fiy  the  defendant, 
upon  objections  on  account  of  the  view.  Once,  nine  view- 
ers appeared:  but  they  were  not  six  of  the  first  twelve.  * 
Another  time,  only  four  viewers  appeared  at  the  assizes. 
In  1757,  a  view  was  granted  by  mutual  consent,  upon 
terms:  but  by  an  accident  (of  a  fall  from  his  horse)  the 
judge  of  assize  was  prevented  from  trying  it.  The  de- 
fendant Bowes  moved,  in  Trinity  term  1758,  for  a  view  ; 
but  refused  to  renew  his  former  consent,  or  to  come  into 
any  terms ;  insisting  that  by  law  he  was  entitled  to  a  view 
of  course.  The  plaintiff  had  likewise  moved  for  a  view  ; 
oonsenting  to  the  terms.  Both  motions  were  adjourned 
to  the  last  day  of  the  same  Trinity  term  1758 :  when  the 
r.ourt^  upon  all  the  circumstances,  rejected  the  defend* 
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1757.      A^^'s  motion^  unless  be  should  consent  witbin  a  week  to  the 
terms  proposed.  He  would  not  consent  The  cause  caiD6 
on  to  be  tried  at  Durham,  without  a  view,  before  Mr. 
Baron  Smythe.     It  happened,  many  of  the  jurors  had 
viewed  upon  some  of  the  former  occasions.    A  verdtct 
was  given,  for  the  plaintiff,  to  the  satisfaction  of  the 
judge.     The  defendant    moved  the  c6urt  of  Cbanceiy 
for  a  new  trial ;  because  he  had  been  refused  a  view ; 
and  because  it  might  be  fit  to  have  another  trial,  before 
his  inheritance  was  bound.     Mr.  Baron  Smythe  certified 
that  he   was  satisfied  with  the  verdict;**   and  also, 
that  a  view  was  totally   unnecessary,  there  beiu^  no 
dispute  concerning  the  locality,  discrimination  or  limits 
of  the  premises,  but  merely  a  question  to  whom  cer* 
tain  lands  belonged."    The  court  of  Chancery  thought 
proper  to  grant  another  trial ;  but  approved  the  denying 
a  view,  tiii/ess  ha  renewed  his  consent;  and  made  it  part 
of  the  order  for  a  new  trial,  <*  that  he  should  consent  to 
"  the  terms."    It  was  again  tried,  before  Mr.  Justice 
r    2  j6     1  J^(^thurst :  and  a  verdict  was  found  for  tlie  plaintiff,  to 
his  satisfaction.  The  defendant  moved  the  court  of  Chan- 
cery for  a  new  trial :  which  was  refused. 

Had  not  the  court  put  a  check  to  granting  views,  from 
time  to  time,  rs  of  course,  a  rich  defendant,  conscious  that 
the  merits  were  against  him, might,  from  pique  or  humour 
or  litigiousness,  have  kept  off  the  cause  as  long  as  he  lived, 
for  want  of  a  view,  upon  a  question  where  a  view  could 
not  be  of  the  least  utility. 

The  wisdom  and  fitness  of  what  the  court  had  done 
toregulate  views  was  so  fully  manifested  upon  the  occa« 
sionoftliis  cause,  and  appeared  to  be  so  well  justified 
by  the  authority  given  tiiem  by  the  act  of  parliameut 
and  by  every  principle  of  justice  and  convenience,  that 
no  party  has  ever  since  moved  for  a  view,  without  con- 
senting to  the  terms:   and  it  is  found  in  experience, 
that  views  are   *  now  regularly    had,  and  a   compe* 
*Ai  the  time  tent  number  of  viewers  appear  at  the  triaL    A  view  is 
of  thig  pubo    notaskedt  now,  except  in  cases  where  it  may  probably 
(1765.)'         be  of  use:  and  as  the  non*attendance  of  viewers  can  now 
t  V.  supra,      gratify  neither  party,  both  concur  in  wishing  tlie  duty 
performed. 
The  rule  that  was  made  in  the  first  instance  that  hap- 
pened after  the  expedient  was   proposed    by  the 
court,  and  was  received  with  general  approbation  as 
is  above-mentioned,  viras  drawn  up  in  the  following 
words. 
♦29ih  Januiry      «  »  Saturday  next  after  fifteen  days  of  St  Hilary  in  tlwf 
^'^^'  "30th  year  of  King  Georgethe  2d." 

"  Pierce,  esq.  v.  £arl  Faukonberg  and  others. 
*'  Bv  consent  of  counsel  on  both  sides^  it  js  ordered^ 
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that  there  issue  a  v/r'\t  of  distringas  juratoresy  to  be  di-  I757, 
•*  rected  to  the  sheriff  of  the  county  oiYoik;  in  which 
shall  be  contained  a  clause  comniaiidini;  the  said  sheriff 
to  have  six  or  more  of  the  first  twelve  of  the  jurors 
to  be  impannelled  and  returned  to  try  the  issue  between 
the  parties,  at  the  place  in  question,  betore  the  time 
of  the  trial  of  the  said  issue,  to  wit,  upon,  ^c;  and 
that  B.  JR.  on  the  part  of  the  plaintiff,  and  T.  PV.  on 
the  part  of  the  defendants,  shall  attend  on  the  same 
*^  day  and  shew  the  matters  in  question  to  the  said  six 
**  or  more  of  the  first  twelve  of  the  said  jurors ;  and  that 
the  expences  of  taking  the  said  view  s'.iall  be  equally 
borne  by  both  parties;  and  no  evidence  shall  be  given, 
on  either  side,  at  the  time  of  taking  thei-eof." 
**  t  And  by  the  like  consent,  it  is  further  ordered,  f  957  T 
**  that  in  case  no  view  shall  be  had  ;  or  if  a  view  shall 
••  be  had  by  any  of  the  said  jurors,  (whether  they  shall 
**  happen  to  be  any  of  the  twelve  jurors  who  shall  be 
FIRST  named  in  the  said  writ,  or  not :)  yet  the  said  trial 
shall  proceed;  and  no  objection  shall  be  nindc  on  either 
•*  side,  either  for  want  of  a  view,  or  that  a  view  was  not 
••  bad  by  any  of  the  twelve  jurors  first  named,  or  for  that  it 
**  was  not  had  by  any  particular  ninnhtr  of  the  jurors 
•*  named  in  the  said  writ,  or  for  want  ot  a  proper  return 
"  to  the  said  writ." 

**  On  the  motion  of  Mr.  Norton^  of  counsel  for  the 
**  plaintiff;  and  of  Mr.  Gould,  of  counsel  for  tlie  do- 
"  fendants." 
The  cause   was  tried  at  the  bar,  on  the  7th  of  Maj/ 

17o7  :  and  a  full  jury  of  viewers  appeared. 
The  above  recited  rule  was  for  a  view  to  be  had  by  a 
special  jury;  and  was  made  absolute  at  once,  being  con- 
sented to  by  both  parties :  but  during  the  remainder  of 
the  same  term  [of  H Hart/  1757,)  and  also  during  the  three 
following  terms  (of  Easier^  Trinitt/  and  Michaelmas  1757,) 
the  court,  upon  proper  affidavits,  grantLfd  like  rules  (jnu- 
tatis  mutandis)  in  cases  that  were  to  be  tried  by  common 
juries ;  making  them  only  **  to  shew  cause,"  not  absolute 
in  the  first  instance.  Tlie  next  term  (Hilary  1758,)  they 
niade  some  of  them,  *'  to  shew  cause ;"  others,  al>solute  in 
the  first  instance;  but  none  without  proper  afiidavits; 
Soon  after,  viz.  in  Trinity  term  1758,  they  made  all  these 
rules  absolute  in  the  first  instance;  some,  upon  ailidavit; 
others,,  as  of  course:  since  wiiich  time,  they  are  btcomc 
motions  of  course,  without  affidavit 


f  Note— the  former  claufe  of  thif  rule  waf  is  the  muat  form  of 
rales  for  views  where  the  trial  was  to  he  hy  a  special  jury. 

But  this  latter  clause  (*'  and  by  the  like  conseat  it  isfurlhcr  order* 
**  ed|  &c.*')  wsi  now f ft  add9d% 
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♦See  last 
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•  N.  B.  This 
act  (of  3  G. 
S.)  does  not 
require  them 
to  be  six  of 
the  first 
tweWe. 
f  These  words 
are  taken 
from  the  same 
actof  parlia- 
ment, sect.  14. 
X  V.  supra, 
note  (♦)  (f) 


^  V.  supra. 

notes  (*)&(+) 
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The  form  of  them  is  as  follows— 

If  the  trial  is  to  be  by  a  special  jury,  the  rule  runs 

thus 

It  is  ordered  that  there  issue  a  writ  ofdiMringasjura* 
tores^  4'^4fc.— "  taking  thereof:"  (in  the  words  of  the^nt 
clause  of  the  above  recited  rule  between  Pierce  and  Lord 
Faulconherg  and  others.* )  The  additional  clause  is  ex- 
pressed in  these  terms— *'  the  plaintilf,  (or  the  defendant, 
•*  viz.  the  party  who  prays  the  view)  consenting  that  in 
"  case  no  view  shall  be  had;  or  if  a  view  shall  be  had  by 
a»y  of  the  said  jurors,  whether  they  shall  happen  to  be 
any  of  the  ^ire/re  jurors  who  shall  be^r^^  named  in  the 
"  said  writ,  or  not;  yet  the  said  trial  shall  proceed;  and 
no  objection  shall  be  made,  on  either  side,  on  account 
thereof t  or  for  want  of  a  proper  return  to  the  said  writ." 
The  rule  for  a  view,  where  the  cause  is  to  be  tried  by  a 
common  jury  could  not  continue  the  same,  since  the  bal- 
loting act  (3  G.  2.  c.  25 ;)  as  it  was  before;  nor  could  it  be 
exactlif  like  to  that  for  views  by  «/>eria/ juries,  (by  reason 
of  the  particular  directions  given  by  the  14tli  section 
of  theballotting  act:)  but  it  used  to  run  much  like  it, 
only  mutatis  mutandis.  The  present  form  (since  that  act,) 
is  this — "  it  is  ordered  that  there  issue  a  writ  of  distringas 
*^  juratores,  to  be  directed  to  the  sherifl  of  the  county  of 
"  Y. :  in  which,  shall  be  contained  a  clause  commanding 
"  the  said  sheriff  to  have  six  or  some  greater  number  of 
*^Ae juror*  to  be  impanelled  and  returned  to  try  the 
issue  between  the  parties,  t  ^ho  shall  be  mutually  con^ 
sented  to  by  the  said  parties  or  their  agents^  at  the  place 
in  question,  before  the  time  of  the  trial  of  the  said 
issue,  to  wit,  upon,  Sfc. ;  and  that  12.  IL  on  the  part  of 
the  plaintiff,  and  T.  IV.  on  the  part  of  the  defendant^ 
shall  attend  on  the  sanie  day,  and  shew  the  matters  in 
question  to  the  said  six  or  some  greater  number  of  the 
X  saidjurortj  who  shall  be  mutually  consented  to  as  afore 
said;  and  that  the  expences  of  taking  the  said  view 
shall  be  equally  borne  by  both  parties:  and  no  evidence 
shall  be  given,  on  either  side,  at  the  time  of  taking 
*'  thereof." 

The  additional  clause,  now  added  to  this  rule,  is  in 
"  these  words— the  plaintiff,"  or  "  the  defendant,"  (the 
party  at  whose  instance  the  rule  is  prayed)  *'  consent- 
*'  iNG  that  in  case  no  view  shall  be  had,  or  if  a  view  shall 
"  be  had  by  any  of  the  jurors,  whether  they  shall 
**  happen  to  be  six  §  or  any  particular  number  of  the 
"  jurors  §  who  shall  be  so  mutually  consented  to  as  aforesaid; 
**  yet  the  said  trial  shall  proceed ;  and  no  objection  shall' 
**  be  made,  on  either  side,  on  account  thereof^  or  for  wani 
of  a  proper  return  to  the  said  writ" 

The  end  of  Hilary  term,  30  Geo.  2. 1757* 
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so  GEO.  IT.    B.  R.  1757- 

Three  Judges  present,  vis. 

1 

Lord  Mansfieid; 

Mr.  JusL  Denison,  und 

Mr.  Jtist  Foster, 

(Lord  Commissioner  Wilmot  absent^  in  Chancery. J 


Friday, 
^  ^/r  ,  S9lh  April 

Cooper  versus  Marshall.  1^3^   "^ 

^I^HIS  case  was  the  same  point  with  a  case  of  Cope  v.  [S.C.  sWtU. 
•*■  Marskallt  which  had  been  formerly  twice  argued,  (viz.  ^}0 .  . 
ontSth  June  1754,  and  3lst   Januart/ \75o,)     Both  of  JJI^^^J'}'^^' 
them  stood  now  in  the  paper  for  argument ;  the  present  tretpasi,  that 
case  having  been  never  argued  at  all,  and  the  other  having  it  was  done  to 
never  been  argued  either  before  Lord  Man^eld  or  Mr.  al^aica 
Justice  fVilmot.  whkh  be 

This  case  of  Cooper  v.  Marshall  stood  first  in  the  paper,  ^ui^i  ^^^ 
and  came  on  first.    It  was  an  action  of  trespass  for  break-  tnjoy  bit 
ing,  entering,  and  digging  up  the  plaintift'*s  close,  zxAJUling  ^™^"  *•  JJ^ 
up  and  spoiling  the  coney-burroms  there,  ftc.    And  there  jj^  p^fT 
was  a  2d  count  for  doing  the  like  in  the  plaintiff*8/ree|^le^  j^^^l^ 
warren.  .  iof^ljiand 

Several  pleas  were  pleaded,  by  leave  of  the  court.  Uiat  ageoeral 

Plea— As  to  the  1st  count,  was  a  justification  under  a  ^^""^^P  ^ 
right  of  common  in  twenty  acres,  &c. ;  and  that  the  coney-  3  ^urn-  74?°  ' 
burrows   were    wrongfully,  unlawfully,  and  injuriously  iBotao.i5.'i 6. 
newly  erected  and  kept  up  there :  by  reason  whereof  the  <  Dura.  484. 
said  common  was  surcharged  and  spoUed ;  so  that  tbede-f    960     J 
fendant  could  not  enjoy  stfj^ei^n/  common  in  the  «aid  See  alio  4  Bur. 
twenty  acres,  as  of  right  he  ought    And  therefore,  he^*^^- 
justifies  the  breaking,entering,and digging  191  the  platntiflTs 
close,  and  filling  up  and  spoiUng  the  coney-burrows»  as  it 
was  lawful  for  him  to  do,  in  order  to  abate  the  said 
nmsaiue. 

There  was  also  a  second  justification,  nucb  to  the 
svne  effect. 

To  the  Sdcoaat—were  two  justifications  not  miichdif- 
ferent  from  the  former. 

Vol.  I.  S 
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1757-  '^^^®  plaintiff  demurs  to  these  pleas :  and  the  defendant 

joins  in  the  demurrer. 

Mr.  Morton  pro  quer. — The  justification  arises  merely 
MARSHALL  ^^^^  ^^^  plaintiff's  having  surcharged  the  common  :  and 
*  the  wording  of  the  plea  cannot  alter  the  matter  and  sub- 
stanceof  it.  So  that  the  defendant's ca///wg  it  a  nuisance 
will  not  make  it  so :  but  it  really  is  a  mere  surcharge  of 
common.  Therefore  the  word  "  nuisance"  is  here  mis-, 
applied. 

He  cited  Cro.Jac.4i6.  the  case  of  Fowler  v.  Sanders: 
where  the  prescription  was  treated  as  a  prescription  to 
make  a  nuisance,  though  not  so  expressed  in  terms. 

But  it  is  not  an  illegal  act,  for  the  lord  to  ptace  conies 
upon  his  own  land  ;  though  the  land  be  liable  to  right  of 
common.  They  are  beasts  of  warren,  and  profitable  to 
the  lord :  and  the  commouer  cannot  chase  and  kill  them. 

Bracton,  lib.  4.  2^1.  makes  a  difference  between  a  no- 
cumeniumjustum^  and  anocumentum  injuriosum. 

Fleta.lib.  4.  c.  26.  rfe  Nocument*  Servitutibus  injuriosis^ 
makes  the  like  distinction:  '*  nocumentorum  aliud,  inju- 
*•  riosum  et  dampnosum ;  et  aliud,  dampn^sum  et  non 
**  injuriosum." 

These  authorities  shew  that  the  injury  arises  only  from 
the€Xfe55. 

And  the  commoner  has  no  such  remedy,  as  the  defendant 
,  here  relies  on. 

The  question  therefore  is,  "  whether  the  commoner 
"  has  a  right  to  d^g  up  the  lord's  soil ;  in  order  to  pre- 
•*  serve  his  right  of  common." 
("261  1  The  lord  cannot  indeed  ^o/a//y  rf«/roy  the  commoner's 
qualified  interest,  contrary  to  his  own  grant.  Yet  the 
lord  has  rights  compatible  with  the  commoner's  right :  and 
these  are  legal  in  their  own  nature :  though  they  may 
become  injurious,  1^  excess. 

On  which  head,  he  cited  Flela,  lib.  4.  pa.  232.  (F.  pa. 
252, 263,  in  cap.  1 8.  de  pertinent iis.) 

But  this  justification  puts  the  latter  case  upon  the  same 
foot  with  the  former :  whereas  the  commoner's  remedy  is, 
really  adequate  only  to  the  injury  done  to  him.  Now  a 
surcharge  of  common  is  of  the  latter  kind  of  injury :  and 
yet  he  here  claims  a  right  to  dig  up  the  soil  and  destroy 
the  conies.  So  that  the  remedy  claimed  by  the  justifica- 
tion EXCEEDS  the  injury  done.  And  indeed  it  would  go 
further  than  a  judgment  upon  a  writ  of  admeasurement 
would  carry  it :  for  which,  he  referred  to  Fitzh.  Nat.  Brev. 
296.  (276)  and  ffestm.  2.  c.8.  (13  E.  1.)  There,  the  tenant 
who  is  guilty  of  a  second  surcharge  shall  only  pay 
damages,  and  forfeit  the  overcharge  to  the  king:  whereas 
what  is  here  claimed,  is  a  ^o/a/  confiscation  of  the  lord's 
property,  for  his  first  injury  done  to  the  commoner. 


r. 
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Authorities  in  point,  or  nearly  so, "  that  the  commoner       \'757^ 
^'  cannot  do  this/'  are  GodboU  122.  Coneys  case,  H.  29     cooper 
^/iz.  which  is  full  in  point:  and  the  principal  resolution 
«  confirmed  by  4  Leon,  7.  Ould  and  Coneys  case,  S.  C.  In 
"^vhich  case,  it  was  adjudged  "  that  the  commoner  cannot 
•*  kill  or  destroy  the  conies  which  destroy  his  common:** 
"but  it  appears  by   Godholt,  that  «'  he  may   have  other 
**  remedy.     Andper  StmiV,  Justice,  he  may  have  an  action 
**  of  the  case  or  assize,  against  the  lord,  for  putting  in 
**  the  conies,   if  he  has  not  sufficient  common   left." 
Indeed  it  is  said  in  I  Leon.  7.  '*  that  he  hath  not  any  other 
"  remedy."     But  Fleta,  lib.  4.  c.  23.  de  admensur.  Pastura, 
ja.  262,  263.  justifies  Mr.  Just  Suit's  opinion,  '*  that  he 
**  has  remedy ;"  vix.  either  admensuration,  or  assize  of 
novel  disseisin. 

A  commoner  cannot  even  distrain  the  lord's  beasts 
which  surcharge  a  common.  For  which  position  he  cited 
Godbolt,  ut  supra,  pa.  124.  as  an  authority.  (F,  what  is 
there  said  j>er  Godfrey  arguendo;  but  not  any  part  of  the 
resolution  of  the  case.)  Much  less,  then,  can  \\e  destroy 
them. 

Cro.  E/iz.  S76,  p.  43  Eliz.  The  case  of  Bellew  v.  Langden, 
the  same  point,  and  adjudged  accordingly;  **  that  the 
**  keeping  of  conies  by  the  owner  of  the  soil  is  lawful ; 
•*  and  the  killing  them,"  unlawful."  And  Owen  114.  S.  C. 
(there  called  the  case  of  Pel/in  v,  Langden,)  S.  P.  accord- 
ingly :  which  adds,  that  the  owner  of  the  soil  may  make  r  262  T 
a  iish-pond  upon  the  common ;  and  that  the  commoner  -^ 

could  not  destroy  it. 

Yclv.  10^.  Hoddesdon  Mil.  v,  Gresil,  M.  5  Jac,  B.  R. 
and  Cro.  Jac.  195.  P.  5  Jac  S.  C.  there  called  Hadesden 
v.Grissel;  \t  was  adjudged  **  that  the  commoner  cannot 

ki/l  nor  chase  the  lord's  beasts  off  the  common ;  but 

his  remedy  is  by  assize,  or  action  on  the  case." 

Agreeable  to  this  resolution — in  a  case  in  Cro.  Jac^ 
229.  Jkf.  7  Jac.  I.  there  called  Sir  Jerom  Horsey  v.  Hag- 
berton,  a  plea  very  like  the  present,  was  over-ruled  with- 
out defence.  The  case  really  was  between  Sir  Jerome 
Horsey  and  Mead  and  Havor  and  his  wife.  The  justification 
was,  •*  of  levelling  the  coney-burrozcs,  and  laying  them  smooth 
••  and  even  with  the  ground;'*  and  the  reason  given  for 
doing  it,  was,  "  that  uti  non  potuit  his  common,  prout 
"  debuity  Adjudged,  without  argument,  "  that  the  com* 
•*  nvoner  could  i?o^  do  this." 

After  this,  the  commoners  tried  their  chance  ngain,  by 
altering  their  manner  of  pleading.  This  was  in  the  case 
in  2  Bulstr.  116.  Carrill  v.  Pack  and  Baker,  Tr.  11 
Jac. 

Here,  the  coney-burrows  were  treated,  by  the  justi- 
fication, as  holes  made  upon  the  common^  by  the  plaintiff 

S2 
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17^7-      '"^^  \thicli  the  commeners  sheep  fell ;  and  that  the  sheep 
cooPEA    of  the  commoDers  often  fell  into  those  holes,  and  were 
V.  thereby /o5^ ,•  and  therefore  they  justify  the  chasing  the 

HAmSHALL.  conies,  and  digging  andjilling  up  the  burrows. 

And  agreeably  to  this  case,  the  pleading  in  the  pre- 
"  sent  case  is,  that  the  plaintiff  erected  coney-burrows. 

In  that  case, all  the  cases  and  ^  arguments  were  urged  : 
and  yet  it  was  adjudged  against  the  defendant;  who  had 
justified  the  chasmg  the  conies,  and  digging  down  the  bur- 
rows viwd  filling  up  the  holes. 

iSmcewhich  time,  the  grand  point  has  never  come  in 
question. 

Mr.  Adonpro  def.* 

In  the  first  place,  it  does  no/  appear  t\i^t  the  defendant 
did  KILL  any  of  the  conies  :  though  Mr.  3for/o/i  would 
suppose  that  to  be  implied  in  his  digging  and  filling  up 
the  burrows. 

r  9fis    1     '^'^^  '^"^  "^^y  ^^^^  ^^  depasture  the  common,!  agree : 
L   ^"'^    J  and  the  commoner  cannot  kill  or  chau  his  cattle. 

But  it  does  not  follow,  that  where  necessity  obliges  the 
commoner  to  a6A/e  a  nuisancu,  he  may  not  doit. 

And  surcharging  a  common  with  rabbits  in  a  great 
degree,  is  a  private  nuisance. 

1  Hawk.  P/.  Cor,  197.  c.  76.  treats  of  common  nosances, 
and  how  they  may  be  removed  ;  and  he  says  "  that  anv 
**  one  prejudiced  by  a  private  nuisance  may  destroy  iU* 
Pa.  199.  §  12.  is  express. 

2  Rol.  Abr.  Tit.  Indictment,  letter  Q.  Nuisance  PL  7,  8. 
A  presentment  of  a  surcharge  of  common,  is  not  good  : 
because  it  concerns  a  private  interest.  The  same,  of  an 
inclosure  of  common,  in  nuisance  of  the  commoners. 

Bracton,  lib.  4.  c.  21.  ^a.  221.  shews  that  though  the 
ac  t  was  legal  at  first,  the  excessmakes  it  a  nusance. 

But  here  the  2d  plea  is  '*  that  the  lord  has  erected  so 
"  many  coney-burrows  that  the  commoner  had  not 
"  5?//^ciew/ common  left"  And  this  fact  h  admitted  by 
the  demurrc.n  Therefore  the  lord  has  broken  through 
the  bound  of  right  between  the  lord  and  the  commoner. 

The  lord  cannot  inclose  or  build  upon  the  common. 

And  there  are  no  degrees  of  insufficiency:  the  only 
question  is  '^  whether  there  be  or  be  not  sufficient  com- 
"  mon  left ;"  as  in  the  case  in  2  Mod.  7.  Smith  v.  FevereL 

And  the  commoner  may  in  such  case  abate  the  nusance. 
2  Inst.  88.  is  in  point  15  if.  7>  10  6.  is  also  in  point 
He  may  ALSO,  indeed,  if  he  chooses  it,  bring  an  action  of 
trespass  or  assize.  But  he  may  abate  them,  iarithout  suit. 
HaUs  Analysis  no.  (V.  pa.   125.  %  42.)  Robert  Mafj^s 

case,  9  Co.  112.  6.  affords  the  reason  \  viz*  the  preventing 
multiplicity  of  suits. 
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As  to  the  doctrine  of  the  commoner's  not  meddlinor       it^t 
-vitUthesoi/-  ""       ^^^^ 

The  lord  could  approve  before  the  statute  of  Merton, 
X  Uo.  Rep.  The  case  oi  Sir  S.  Proctor  v.  Sir  J.  AlaUorie ;  j^iAAojaai-jn 
p^r  Coke  :  and  agreed  to  by  the  lord  chancellor.     Fitzh.  r^"^4*'T 
Title  ^j>pnHw»e«t(tbere  cited.)  L     *^         J 

And  this  appears  too  by  the  writ  of  Quod  permittat. 
-Bracton,  lib.  4.  pa.  227.  A-  (the  writ  there)  shews  that 
the  commoner  might  pull  down  pales,  <^c-.  2  last.  88. 
^d  idcfu. 

This  is  like  all  other  cases  of  nuisance  :  a  person  may 
<ibate  a  nuisance  to  his  property,  though  upon  the  land  of 
another.  9  iJ.  4. 35.  a.  is  so. 

As  to  Mr.  Mortons  cases — there  is  no  material  diffe- 
rence betweendestroyiu;^  aAerf«:€,  and  destroying  VLconey^ 
burrow.  Now  2  Mod.  65,  the  case  of  Casar  v.  Mason 
is  in  point,  "  that  the  commoner  may  prostrate  and  abate 
"  a  hedge  f'  and  surely  that  is  meddling  with  the  soil. 

Aiud  there  may  be  cases  where  the  commoner  may 
cbase  off  the  lord's  beasts  :  as  suppose  they  are  infected. 

As  to  Coneys  case,  it  was  very  different  from  the  pre- 
sent: for  there  the  killing  and  carrying  away  was  justi- 
fied; whereas  we  do  not  justify  killing,  chasing,  or  taking 
away. 

So  the  case  of  Bellew  v.  Langden  was  killing.  There 
was  no  pretence  of  any  surcharge  of  common.  It  is  a 
justification  of  killing  the  conies  as  being  damage-feasant : 
and  it  is  on iy  adjudged  there  "  that  the  killing  them  was 
••  unlawful." 

So  Yeh.  104.  was  chasing  and  killhig. 

And  in  those  cases,  there  f7iigA/  be  sufficient  common 
left,  for  aught  that  appears  to  the  contrary,  in  any  one  of 
them. 

S'w  Jerome  Horsey  scdLse  is  not  like  this.  That  is  for 
breaking  a  warren :  and  the  coney-burrows  there  are  not 
said  to  be  ;ieti;/y  erected.  And  it  Vi  as  Aoua  to  prevent  ihd 
coney-burrows  incre;ising,  so  as  to  be  a  nuisance :  not  aver- 
ring *'  that  they  were  then  a  nuisance.*' 

Whereas  here  it  is  averred  to  be  a  nuisance,  and  a  new 
erection. 

As  to  the  case  of  CarM*/ V.  Pack  and  Baker--- it  is  for 
entering  the  plaintiff's  free  warren,  and  digging  the  Jand. 
And  there,  in  the  justification,  it  is  alledged  to  be  done 
for  the  BETTER  preservation  of  the  comoion.  And  the 
free  warren   is    admitted  :  and  therefore  he  could  not  . '    ' 

j  ustify  the  killings  Sfc. 

As  to  a  pond— .if  it  was  so  large  as  .not  to  leave  »uffic<-  r    qq^    -j 
ent  common,  it  would  be  a  nuisance,  and  i7i/gA^  beabated«  1-  -J 

1  Luttt.  lOl.  The  case  of  Hassard  v.  Cawfrff// (which 
was  mentioned  on  a  former  argument)  waa  only^'  that  ithe 
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yjfrr^      "  commoner  could  not  enjoy  his  common  in  $o  beneficial 
CM  ER     "  and  ample  2l  rndLuner  2i^  before."    But  it  does  not  say, 
^  as  here,  **  that  there  was  not  sufficient  common    left." 

y*    , ,   Which  is  coins  a  great  deal  further  than  that  case  does. 
M/IR.HAH...    Mr.  Morton  in  ?eply^ 

Mr.  Aston  agrees  that  the  act  of  the  lord  is  legal.  There- 
fore it  isnot  like  acts  which  are  against  his  own  grant; 
or  cases  which  become  mamfesta  disseisina. 

"  UUtrius  nocumentum*'  imports  a /jrew/if  nuisance — 
Lord  Mansfield  stopped    Mr.  Morton  in 
his  reply. 

**  Whether  it  be  or  be  not  hurtful ;"  or  *'  bow  far  it  may 
**  be  so  ;'*  is  not  the  question  :  the  question  turns  upon 
the  REMEDY  ;  "  whether  it  is  abatable  ;  whether  the 
"  commoner  can  do  Afinj^^ justice." 

It  may  be  pr«;tti//citf/ to  the  commoner,  yet  not  injuria 
oum:  it  may  be  both  prefudicial  and  injurious,  yet  not 
abatable. 

The  lord,  by  his  grant  of  common,  gives  every  thing 
incident  to  the  enjoyment  of  it,  (as  ingress,  egress,  Jjpc. ;) 
and  thereby  authorizes  the  commoner  to  remove  every 
obstruction  to  his  cattle's  grazing  the  grass  which  grows 
upon  such  a  spot  of  ground :  because  every  such  obstruc- 
tion is  directly  contrary  to  the  terms  of  the  grant.  A 
[t ^onn^Ab,  iiedge^  :i gatCy  ova  wa/l,  to  keep  the  commoner's  cattle 
^^1  outfisincomisient  with  a  grant  which  gives  them  a  right 

to  come  in. 
rOu  ?  Cro.  ^"^  ^^^  ^^^^  **^^''  remains  owner  of  the  soil:  and   is  not 

Sliz.198,199.  debarred  from  exercising  any  act  oj  ownership. 
fl.  19.]  The  commoner  hasrno  right  to  meddle  with  the  soir. 

'J'he  true  distinction  is  taken  in  the  case  of  Mason  v. 
Cawr  in  2  Mod.  66 :  where  the  court  was  of  opinion 
**  that  the  defendant,  a  commoner,  might  abate  the  hedges: 
FOR  thereby  he  did wof  meddle  with  the  soil,  buto«/y 
pulled  down  the  erection,** 
r    266    3      '^^^  hedge  stopped  the  commoner  from  entering,  and 
putting  in  his  beasts.    The  grant  gave  him  leave  to  enter, 
and  put  in   his   beasts  :  therefore  it  virtually  authorized 
him  to  remove  any  obstruction  directly  repugnant  to  that 
liberty. 

But  in  the  present  case,  the  lord  has  done  nothing  con* 

trary  to  the  grant:  he  has  not  obstructed  the  commoner 

from  entering  and  potting  in  his  cattle. 

rCro.  Jac.  The  lord  has. a  right  to  put  com>5  upon  the  common  : 

19AJ  as  appears  from  the  case  of  Carrili  v.  Pack  and  Baker, 

in  2  Ba/sfr.  115,116. 

The  conies  themselves  naturally  make  the  burrotes. 
$0  that  they  are  incident  to  the  right  of  putting  on  the 
conies. 
If  the  lord  aurchargeSj  the  commoner  is  injuredin  his 
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tight  of  common,  it  is  true:  but  what  is  the  commoner's        1757. 
remedy  f  Not  to  oAcUe :  not  to  be  his  ownjudge^  in  a  com-      cooper 
plicated  question,  which  may  admit  of  nicety  to  deter-         y^ 

'"*"^-  MA.RSHALL- 

There  is  a  certain  line  to  be  drawn :  the  lord  has  a 
right  so  far;  but  no  farther.  Yet  the  commoner  cannot 
destroy  or  drive  off  the  conies  :  nor,  consequently  can  he 
destroy  tlie  burrows;  which  is,  in  effect,  destroying  the 
conies. 

This  is  founded  upon  reason,  and  upon  many  autho- 
rities. 

Sir  Jerome  Horsey  s  case.  ( V.  ante^  262.)  2  Bulstr, 
1 15, 1 1  (J.  The  case  otCarrill.y,  Pack  and  Baker  (F.  ante, 
262.) 

And  its  being  ayVee  Q'^rrfn  makes  no  difference.  rsflV 

So  that  the  question  is  not, "  whether  this  be  an  injury*':  [gv  g  ?' 
"  but,  whether  it  is  abatable.'* 

I  think  it  so  clear  a  case,  that  I  have  no  difficulty  at 
all  about  it 

Mr.  Just.  Denison  declared  the  same  thing :  and  he  said 
he  saw  no  difference  between  this  case,  and  the  cases 
cited  :  but  merely  in  the  expression,  viz.  that  in  this  case 
it  is  treated  as  ^'nuisance;  which  is  not  the  expression, 
IB  them.     But  this  form  of  expression  makes  no  difference. 

Upon  this  record,  it  must  be  taken,  **  that  the  plaintiff 
**  vt^a  owner  of  the  soil,  diud  had  a  free  warren  ;  and  that 
*'  there  is  not  sufficient  common  left,  (by  the  increase  of  r     og7    "| 
•*  the  conies)  for  the  use  of  the  commoner,"  *•  •     -* 

The  question  then  is,  **  whether  the  commoner  shall 
"  be  intrusted  to  destroy  the  ESTATEof  the  lord,  in  order 
"  to  preserve  his  own  «/7wt// Wg//^  of  common." 

1  RoL  Abr.  405.  pi.  2.  gives  the  reason  why  the  com- 
moner cannot*  kill  the  conies,  but  ought  to  bring  his*  Yet  Roll 
assize  or  action  ;  viz.  **  because  he  cannot  be  his  oir/i  •*>■•  **  Dubi- 
''judger  *•*"*■• 

So  here,  this  justification  would  make  him  a  judge  in 
his  own  cause.     No:  let  him  take  his  proper  remedy. 

This  is  plain  reason;  even  if  it  yv^not  supported  by 
authorities:  but  the  cases  are  alsostrong,  to  prove  it 

The  only  point  of  this  case  turns  upon  these  pleadings 
CALLING  it  a  nuisance. 

But  this  will  no/  make  it  a  nuisance  abatable  by  the 
defendant  himself;  nor  can  it  alter  the  law. 

In  Sir  Jerome  Horsey  s  case,.  Cro.  Jac.  229,  it  was 
adjudged*'  that  the  commoner  has  no  other  interest  than 
"  to  take  the  common,  by  feeding  his  cattle  there :  and 
"  jway  «of  rfei/roy  the  conies  nor  coney-burrows." 

A  coney-burrow  is  not,  of  its  own  nature,  a  nuiaance :' 
on  the  contrary,  it  is  essential  to  a  free  warren.        .         - 

Therefore  the  nuisance  depends   upon  the  mniAer  of 
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1757.      *^®™  •  ^^^  yo"  can,  at  the  utoost,  only  abate  sa  mucH 

COOPER    ^^he  thing  as  ts  a  nuisance.     You  cannot  destroy  the 

y^  whok^  (which  is  the  right  here  dairaed  ;>  but  only  wmuck 

XABSHAXU  ^^^^^^  Ihing  as  makes  it  a  nuisance. 

In  1  Strange  6SS,    in  the  case  of  Rex  v.  Papineau^ 
Lord  Ch.  Just.  Raymond  expressly  declares  so.     Sup- 
pose a  man  builds  bis  house  up  so  high,  as  to  be  a  nui- 
sance to  his  neighbour,  by  obstructing  bis  lights  or  in  any 
other  respect  arising  from  its   excels ;  you  cannot  destroy 
the  whole  house,  but  only  fo  much  of  it  as  by  its  excess 
above  what  is  allowable,  constitutes  the  nuisance. 
Mr.  Justice  Foster  was  of  the  same  opinion. 
This  justification  is  clearly  bad«    It  is  founded  on  a 
claim  of  right  which  cannot  be  maintained. 
r    25^    1     It  is  admitted  '*  that  a  commoner  cannot,  in  this  case,, 
^  "^  "  de9troy  the  leonies.'*    Cooseouently,  he  cannot  destroy 

the  burrows  :  for  the  effect  is  destroying  the  conies. 

If  the  lord  has  exceeded  the  bounds  of  his  right,  the 
lavO  is  to  determine  the  qucuUum  of  such  exuss ;  and  to 
the  law  the  commoner  must  resort  for  bis  lemedy,  if  be 
ia  aggrieved. 

Per  Cur.  unanhnously. 
Judgment  for  the  PLAiNTiFF.(a) 

See  the  next  case— -tbe  same  points 

> 

rs.  c.  3  Wik.  Cope  versus  Mabshall. 

^^•^  H.  27  G.  3.    Roeio.  143; 

THIS  being  the  saiyie  point  with  the  last  preceding  case 
of  Cooper  V,  Marshall: 
Tub  court  without  argument  at  this  time,  (but  this 

{a)  This  case  was  briefly  as  follows:  "  trespass  for 
**  breaking  plaintiff's  close  and  spoiling  coney-burrows 
**  there;  and  a  second  count  for  the  like,  in  the  plaintifi^a 
free  warren  :  the  defendant  justified  under  a  right  of 
common,  and  that  the  coney-burrows  were  wrongfully 
newly  njade  there»  so  that  he  could  not  enjoy  as  of 
right  he  ought,  and  therefore  he  filled  up  the  coney- 
**  burrows :  on  demurrer  there  was  judgment  against  the 
"  defendant,  for  the  lord  has  a  right  to  put  conies  on 
**  the  common,  provided  be  does  not  surcharge  the  com- 
**  mon,  tdiich  if  he  does,  then  and  then  only  the  com- 
**  moner  is  injured,  and  may  have  remedy,  but  it  must 
<*  be  by  action  ;  for  he  cannot  be  bis  own  judge,  and  kill 
•«  the  conies,  or  fill  up  the  burrows."    And  the  judg- 
ment in   this  case  is  in  effect  the  same,  and  grounded 
tm  the  same  rtasoa  as  that  in  2  Bulst*  115. 
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very  case  had  been  argued  twice  before,*  though  not  be-  1757, 
fore  Lord  Mansfidd  and  Mr.  Just.  Wilmot^)  gave  the  like  eopc 
judgment  as  last  above,  viz,  v. 

Judgment  for  the  Plaintiff.      marshalIm 


Hope,  cx  dimiss.  Brown  et  Ux.  versm  Taylor. 


•  Vide  ante 
359. 


npHlS  came  on  npon  a  case  stated,  upon  the  trial  of  Ao  ordi- 
A   an  ejectment.  j-JJ^'g? 

The  case  stated  was  this :  '  q^q  ^jh  ^jth- 

Robert  Johnson,  seised  in  fee  (inter  alia)  of  a  copyhold  of  oalany  aitist- 
inheritance,  and  having  first  surrendered  to  the  use  of  his  mcc,  and  af* , 
will  devised  to  Johpi  Wedgeborough,  his  sister's  eldest  son,  t«.^.>»P<»i»S 
his  house  in   the  brook  v^ith  the  out-buildings:  and30/.  ^(^^3i^y,^ 
to  be  paid  within  twelve  months  after  his  decease ;  to  his  •<  ffeitker  tf 
nephew   Robert  Taylor,  50L  to  be  paid  within  twe\yt  the per$on$ 
months  after  his  decease  ;  to  his  nephews  Charles  Taylor,  ^^^1/h^t^ 
ftoberi  Taylor^znA  WiUicm  Taylor,  his  sister's  three  sons,  2!!ILJ^Al//y 
twenty-nine  acres  of  arable  and  meadow  land  bought  of  begotten,  the 
B. ;  not  to  be  parted,  but  to  part  the  rent  equally  be-  9aid legacy 
tween  them;  then  to  William  Taylor,  his  sister's '*«^  *^/«"«^- 
•on^  the  house  in  question,  by  the  description  of  "  his  L   .^^^     J 
**  house  on  the  green :  with   the  ground  and  outhouses  ^^  ^^vided  bt- 
"  thereto  belonging ;"  and  gives  him  also  10/.  and  to  ^l^^^eldi 
h\%  brother-iu'law  Charles  Taylor  5/.:  and  he  directs  the  ^/^^^^ ;»  ihis 
said  legacies  to  t>e  paid  within  twelve  months  after  his  de-  creatcf  an 
cease;  anddechires  his  will  and  meaning  to  be  **  that  jf  crtaietail. 
"  either  of  the  persons  before  named  die  without  isstte  law-  t^ee  2  Darn. 
"  fully  begotten,  then  the  said  legacy  shall  be  divided  gy  „  5  j)arn. 
**  equally  between  them  that  are  left  alivey  7i!i/and  qu. 

Note— It  was  stated  that  the  testator  had  five  houses:  Fcamc  357, 
in  all ;  and  that  the  will  begun  with  this  expression^  ^^^0 
*'  as  to  ALL  my  worldly  estate,  l^c.**    And  it  con« 
eludes  thus,  '*  and  all  the  rest  of  my  houses,  goods, 
**  land,  and  cattle,  I  give  to   my  kinswoman  Eliza" 
*♦  ieth  Wedgeborough ;  and  make  her  my  sole  exe- 
• «  cutrix." 
The   testator  died  seised  of  the  said  five  houses  and 
lands. 

William  Tay/or  entered,  and  was  admitted,  and  en- 
joyed till  the  i3th  of  Jtfiie  1755;  when  he  died,  leaving 
the  defendant  William  Taylor,  his  only  son,  and  heir  at 
law. 

The  wife  of  Brown,  the  lessor  of  the  plaintiff,  is  beir 
at  law  to  the  testator;  and,  as  such,  brought  this  ejects 
ment,  against  the  defendant  William  Taylor  the  son,  who 
claims  as  tenant  in  tail. 
In  this  case,  there  are  made 
Two  poi  NTS,  which  are  ^in  substance) 
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Ist  What  estate  William  Taylor,  the  devisee,  took 
by  the  will ;  viz.  whether  an  estate  tail,  or  for  life  only. 

2diy.  If  only  an  estate  for  life,  then  whether  the  resi* 
(luary  clause  did  not  carry  the  reversion  in  fee,  to  the  resi" 
duart/  devisee :  (in  which  case,  the  heir  at  law  could  have 
no  ciaini.) 

Mr.Cloyton  for  the  lessor  of  the  plaintiff,  the  heir  at  law. 

To  the  Ist  question,  he  argued  that  William  Taylor  the 
defendant's  father,  took  only  an  estate  for  life ;  not  ao 
estate  tail. 

The  devise  is  only  to  William  Taylor  himself;  without 
any  further  limitation  whatsoever. 

The  subsequent  words  are,  "  that  if  either  of,  4*c-  shall 

die  without  issue,  then  the  said  i^egacies  to  be  di- 
vided amongst  the  survivors." 

Now  the  word  **  legacies**  will  be  satisfied  by  the 
money-legacies:  and  there  were /btir  money-legacies  be- 
fore given,  therefore  this  clause  shall  not  be  extended  to 
the  devise  of  real  estate.  For  an  heir  at  law  shall  not  be 
disinherited,  by  doubtful  words,  or  bv  implication, 

2d  Question,  upon  the  residuary  clause  ^ 

The  residuary  clause  does  not  carry  he  reversion  in 
fee  in  these  premises  in  qMCstion^toElizabtthWedgeborough, 

There  were  other  lands  besides  these,  for  the  words  to 
operate  upon:  and  these  words  here  are,  "all  th#  rest  of 
"  my  houses,  lands,  ^c." 

3  Peere  Wm8.b6.The  case  of  Chester  v.  Chester  was  acase, 
(and  many  other  cases  might  be  mentioned,)  where  there 
were  no  other  lands  for  the  words  to  operate  upon. 

But  here  he  had  five  houses;  and  only  three  were  de- 
vised :  so  that "  rep^*'  means  his  o^Aer  houses. 

fiut  (what  goes  to  both  points — ) 

Thi^  vf2L3  copj/hotd;  and  he  had  likewise/re^/io/ii  lands, 
distinct  from  the  copyhold:  and  therefore  the  copyhold 
not  being  particularly  named,  the  words  of  the  devise  shall 
only  extend  to  the  freehold.  Which  is  fully  proved  by 
two  resolutions  in  Cases  in  Equity  abridged^p.  lU.pL  13* 
Sfpl.  14. 

Mr.  Nares pro  defend*. 

He  made  the  same  two  points,  with  Mr.  Clayton, 

IsU  The  testator  had  no  child,  but  several  nephews; 
viz.  J.  W,  his  sister's  son  by  a  former  husband,  and  three 
nephews  7'^y/ors,  her  sons  by  a  latter  husband;  and  he 
gives  houses  and  legacies  amongst  them,  in  different  pro- 
portions. 

The  word  "  legacy"  relates, and  the  testator  intend- 
ed it  to  relate,  to.  the  houses,  as  well  as  to  the  money- 
legacies.  He  could  never  intend  to  give  such  a  trifle  as 
the  interest  of  5/.  to  his  brother-in-law,  for  his  life  only. 
And  it  may  be  obserred^  that  if  this  Charles  Taylor^  the 
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testator's    brother-in-law,    (one    of  the  legatees  above       1757. 
named,)  shall  happen  to  die  mthout  issue^  the  other  three       hope 
legatees  (his  three  107/5)  must  consequently  be  dead  too :         y^ 
and  then  there  would  be  nobody  left  alive,  to  divide  it    jaylor* 
amongst. 

And  if  the  word  "  legacy"  relates  to  the  real  estate,  [    271    3 
it  is  a  clear  estate  tail  in  fVilliam  Taylor.     (Which  posi- 
tion Mr.  Clayton  agreed  to.) 

2d  Question — ^The  will  begins,  "  as  to  all  my  worldly 
"  estate/'  Therefore  he  meant  to  pass  every  thing  by  this 
his  will. 

The  cases  of  Ihbetson  v.  Bcckwitk,  ( Forrester  157.)  Jf- 
1735.  in  Catic,  and  of  Tanner  v.  fVise^  in  3  Peere  fVm.  295. 
both  of  them  prove  this. 

1  Lev.  212.  The  case  of  Cooke  v.  Gerrard  is  expressly 
in  point — "  that  the  word  /awd"  in  a  devise  meant 
not  only  the  thine  itself;  but  the  "  inlere$t  of  the  thing." 

As  to  Cases  in  Eauity  abridged  124,there  was  no  surren- 
der of  the  copyhold  estate :  but  it  is  here  stated  "  that  the 
**  testator  had  surrendered  the  copyhold  estate,  to  the  use 
**  of  his  will."  Which  renders  his  intention  clear,  to  dis- 
pose of  it 

However,  this  reasoning  only  reaches  the  2d  question: 
for  the^s^  devise  is  express. 

And  the  defendant  is  son  and  heir  to  William  Taylor. 

Therefore  he  prayed  judgment  of  nonsuit  against  the 
plaintiff. 

Mr.  Clayton  in  reply- 
All  the  money-legacies  are  to  be  paid  within  a  year. 
Therefore  the  event  must  happen  within  that  year ;  or 
else  the  eventual  devise  could  not  take  effect. 
The  word"re«^"clearly  excludes  what  he  h^dbefore  devised. 

Lord  Mansfield— Mr.  C/afy^o» admits  that i/the  word 
"  legacy"  is  applicable  to  lands,  W.  T.  has  an  estate  tail. 

This  is  plainly  a  will  of  a  man's  own  drawing. 

He  professes  to  dispose  of  his  whole  estate.  He  means 
to  make  one  of  his  relations  his  general  heir  ;  the  other 
objects  of  his  bounty  are  four  nephews.  And  he  gives 
them  land ;  and  also  gives  some  pecuniary  legacies,  to 
be  paid  within  twelve  months  after  his  death  :  (which  in- 
deed the  law  would  have  implied.) 

Then  he  gives  his  brother*in-law  5l.  r    grg    T 

And  if  either  of  these  persons  before  named  shall  die  ^  -^ 

without  issue  lawfully  begotten,  then  he  gives  the'*  said 
•*  legacy'*  to  those  that  shall  be  left  alive,  to  be  equally 
divided  between  them. 

The  explanation  of  this  word  "  legacy"  must  be 
governed  by  the  intention  of  the  testator:  and  to  this 
purpose,  some  stress  may  be  laid  upon  this  introduction 
of  the  professed  disposition  of  all  his  worldly  estate.  A 
J^ren^couiitruction  has  been  sometixues  put  upon  the 
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very  same  words,  ds  applied  to  money  and  laod^;  in  order 
to  support  the  intent  of  the  testator :  as  in  the  case  of  Forth 
V.  Chapman^  by  Ld.  Meu^chsfkld. 

It  is  most  agrteablt  to  the  intentioncf  the  testator  in  this 
case,  to  construe  this  word  '*  legacy,"*  to  extend  to  land* 

It  would  not  be  a  kgal  limitation,  if  confined  to 
money. 

The  legacies  may  happen  to  be  spent^  soon  after  the 
twelve-moMb  is  expired. 

And  it  could  never  be  intended  that  so  «m<i// a  sum  as 
the  5/.  should  be  put  out  to  interest,  and  keep  liable  to 
this  limitation. 

If  the  brother-in-law  died  mthout  issae,  thei:e  would  be 
no  one  left  to  devide  the  legacies. 

ComiTiaii  people  do  not  make  such  distinction  between 
money  and  land,  as  persons  conversant  in  law  mat- 
ters do. 

Ttie  testator  meant  this  clause  as  a  restraint  upon  his 
farmer  bequest ;  and  meant  that  the  issue  should  have  it 

The  word  ^*  legacies*'  dof^  extend  to  lands,  as  well  as 
to  monies.  Common  persons  would  not  think  of  using 
the  word  "rfcrwe;"  (which  is  the  more  usual  legal  tech^ 
nical  term.) 

l^herefore  upon  the  first  question  I  think  it  is  an  es- 
tate tail. 

But  his  lordship  did  not  choose  (it  not  being  at  all  ne* 
cessary)  to  declare  any  opinion  upon  the  2d  question: 
because  a  third  person  not  now  before  the  court,  might 
be  affected  by  it. 

Mr.  Just  Dcnison  concurred — he  thought  the  word 
**  LEGACIES*' extended  to  rea/ estate;  and  consequently 
that  it  was  an  estate  tail. 
1      Mr.  Just.  Foster  also  held  that  the  testator  intended  the 
land  to  go  over ;  and  that  it  was  an  estate  tail. 

If  the  word ''  legacy"  wfts  confined  to  pecuniary  lega- 
cies, Itbe  devise  over  could  not  have  taken  effect;  being 
ufUr  a  dying  without  issue  ;  (F.  ante  p.  272.  Lord  Mans^ 
Jield  accordingly.) 

Besides,  CAar/et  Tmfhr,  who  was  one  of  the  persons 
before  named,  has  no  pecuniary  legacy  given  him :  so  that 
it  must  mean  land,  as  to  him. 

And  these  are  small  legacies,  (one  of  them  only  of  5/.) 
and  payable  within  a  twelvenwnth.  Therefore  the  testa- 
tor cannot  be  supposed  to  apply  this  limitation  to  them; 
but  to  the  LAND  which  he  had  devised  by  his  will. 

Per  Cur.  unanimously 
Judgment  for  the  D^fekdakt 

(viz.  of  Nonsuit  of  the  Plaintiff.) 
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Denn  tersus  Lord  C adogan  ct  al*.  ^^ 

CAD06AN. 

nnHIS  day  having  beea  appointed  for  a  trial   at  bar,  in  ^!"^'\, 
-^    this  C2iuse^  OS  LY  nine  of  the jurif  appeared^  iim. 

Sir  Richard  Lloyd  pro  qutr  prayed  a  decern  tales.  Decern  Ulef 

By  the  coui-se  of  the  court,  this  trial  could  not  have  granted  uya» 
come  on  again,  till  Michaelmas  term;   (the  imniediately  »  S«turdjjyj 
next  term  being  an  issuable  term,   wherein  there  are  wo  ^jJ^JJu?!^^ 
trials  at  bar.)  lowingi  andip 

But  the  court  observing  the  great  expence  and  delay  ihefiniia* 
which  would  by  this  method  of  proceeding  be  occasion-  stwce. 
ed  to  the  parties,  asked  ^*  whether  there  were  gentlemen 
**  of  the  county  enough  in  town^  to  make  a  complete 
*•  jury." 

And  being  told"  that  there  were;'*  and  the  gentlemen 
of  the  jury  who  now  attended^  expressing  a  desire  *'  not 
•'  to  be  kept  in  town." 

The  COURT  ordered  the  return  of  the  decern  taks 
to  be  on  the  Monday  foUotffing ;  (though  there  had  never 
been  before  an  instance  of  it) 

And  by  so  doing,  they  saved  vast  expence,  as  well  as  r    q^  .     n 
some  delay  to  the  paities  concerned,  L  -I 

For  now, on  Monday  2d  May  1757,  a  full  jury  a  ppeared: 
and  the  trial  proceeded. 

The  ; cause  itself  had  no  difiicuUy  in  it;  and  was 
soon  over. 

For  the  lessors  of  the  plaintiff  claimed  as  heirs  at  law 
oi  George  Smith,  esq.  who  died  in  1607:  and  they  drew 
down  their  descent  through  two  sisters,  who  had  married 
Carlos  and  Underwood.  One  of  their  other  ancestors^  as 
they  pretended,  was  Francis  Smith,  third  brother  of  the 
first  Lord  Carrington,  [Charles  Smith,  alias  Carrington:) 
but  they  could  not  by  any  means  make  this  out 

Their  claim  was  as  heirs  at  law,  under  a  family  settle- 
ment of  the  Lord  Carrington,  in  1687*  But  they  could  not 
shew  the  least  probability  that  Francis  the  third  brother 
of  the  Lord  Carrington  (whose  estate  was  prior  to  the 
plaintiiTs  claim)  was  deid  without  issue. 

Whereupon  the  plaintiff  was  nonsuitkd. 
The  COURT,  on  the  application  of  the  gentlemen  of 
the  jury,  took  off  the Jines  (of  20/,  a-piece)  which  bad 
been  sef^  on  Saturday  last^  upon  the  defaulters. 
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HAWKINS  ^^^  ^^^^^  ^   ^  j^^,^  gg^^ 

coif* 
CLOUGK.         {Lord  Commissioner  Wilmot  absent^  in  Chancery.] 

Tuesdiy, 

5d  May  1757.  'W^  ^n  action  of  trespass  for  an  assault,  battery  and  false 
Afimrd  that  -■•  imprisonment:  an  award  (made  pendingthe  action) 
2^1  P**^  .  being  pleaded  to  this  action,  and  2i  tender  of  the  sura 
dun  ^anraT''^  awarded ;  the  plaintiff  demurred. 

at  law,  and  The  award  (which  was  made  upon  a  submission  of  all 
tfaat the  defen- disputes,  ^c.)  was  in  these  words — *^  whereas  there  has 
^■"^  *2^  "  been  a  siiitat  law  between  the  parties,  that  hath  run 
SSFsfl^forwlr  *V  to  a  great  expence  on  both  sides ;  and  it  being  left  to 
making  the  ''  ™^  to  make  an  end  of  it;  I  determine  that  they  shall 
fint  breach  in  **  each  of  them  pay  their  own  charges  at  law ;  and  that 
law  it  certain  "  the  defendant  pay  the  plaintiff  five  shillings,  for  his 
and  finaL  u  making  the  first  breach  in  the  law." 
C    275    2      ^^'  Anguish  proquer'  objected  to  the  award,  as  being 

1st.  Uncertain; 
2dly.  Not  final 

First — it  is  uncertain.    The  submission  is  of  several 
matters :  and  the  award  does  not  at  all  shew,  which  of 
them    it  means  to  determine.    1  Ho.  ^Ar.  242.  letter  B. 
pl.l.25Z.pL  10. 

And  an  averment  without  a  fact  to  support  it  is  of  no 
avail.  1  Ld.  i2aym.246;  in  the  case  of  £acon  v.  Dnbarry, 
the  fourth  resolution  is  expressly  so. 

This  is  an  action  of  trespass.  The  submission  is  of  all 
trespasses :  and  the  award  does  not  distinguish  what  tres- 
passes it  determines.  1  Ro.  Ahr.  251.  letter  I. /?/.  1.  and 
pL  3.  and  the  case  of  Maw  v.  Samuel  in  Popham  134.  and 
2  Ro.  Rep.  1.  the  case  of  Bacon  v.  Dubarry  (before  cited.) 
The  third  resolution  says  "  that  the  awarci  was  void  for 
"  the  uncertainty,  without  releases.'* 

Now  here  are  no  releases.  Each  is  to  pay  their  own 
charges.  And  the  defendant  is  awarded  to  pay  to  the 
plaintiff  5s.  for  his  (the  defendant's)  having  been  guilty  of 
the  first  breach  of  the  law. 

The  injury  complained  of  was  assault,  battery  and  false 
imprisonment.  And  here  is  no  satisfaction  awarded  for 
the  injury.  1  Ld.  Raym.  247.  The  case  of  Freeman  v. 
Bernard. 
Second  point— it  is  notfinal:  vfhich  it  ought  to  be. 
An  award  must  be  finaL  But  this  awsutl  was  made 
pendingthe  action:  and  it  does  not  put  any  end  to  it 
at  all. 

Under  this  head,  he  cited  1  Ro.  Abr.  252. jpZ.  16, 17. 
(But  one  of  these  is  marked  by  the  abridger,  **  dubitatur\* 
the  other,  "  Contra  15  H.  7.21.")   Abo  2  Strange  102^. 
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the  case  of  Tipping  v.  Smithy  where  the  award  was  held      1757/ 
ill,  being  uncertain  and  not  final;  and  Cro.  £/iz. 904.  the  hawkins 
case  of  Colston  y.  Harris:  where  the  award  was  holden         y. 
•void;  because  nothing  was  awarded  tothedefendant^nor       ^^j^^ 
to  be  free  from  suits :  so  no  advantage  to  him.  clough. 

Mr.  Ca/decoi  contra  pro  def, 

This  award  is  pleaded  by  consent  of  the  plaintiff,  and 
by  leave  of  the  court    And  though  pleaded  as  being 
made  pending  the  action,  viz.  between  the  aetion  broup  ht  J^    276    J 
and  the  plea  pleaded ;  yet  the  court  will  determine  upon 
the  mere  validity  of  it. 

Ist*  It  does  appear  upon  what  particular  suit,  the 
award  was. 

The  generality  of  the  submission  is  not  inconsistent 
with  the  particularity  of  the  award.  S  Rep.  98.  b.  Bas^ 
poWs  case.  (Second  resolution.) 

This  shall  be  taken  to  be  the  whole  matter  depending 
between  the  parties :  and  no  other  suit  than  this  appears 
to  have  been  depending  between  the  parties. 

The  case  of  Bacon  v.  Dubarry^  in  1  Ld,  Raym.  246.  is 
not  like  or  similar  to  the  present  case. 

After  payment  'made  or  tendered,  the  action  of  trespass 
is  discharged. 

Hob.  49.  the  case  of  NichoUs  v.  Gr;/nn/onis  expressly  so. 
(The  words  are—"  for  a  satisfaction  implies  a  discharge.") 

The  present  award  (which  was  made  by  a  cobler)  re- 
cites that  there  was  such  a  suit :  and  that  it  being  left  to 
htm  to  make  an  end  of  the  said  suit,  he  determined  as 
follows,  viz.  "  that  the  said  J.  H.  and  /.  C.  should  each 
"  of  them  pay  their  own  costs  and  charges  at  law ;  and 

that  the  said  J,  C.  should  ^a^  the  said  J.  H.  5  shillings 

for  his  making  the  first  breach  in  the  law** 

And  this  may  be  pleaded  in  bar,  in  another  action. 

The  arbitrator  certainly  intended  to  make  an  end  of 
this  suit  depending  between  the  parties  ;  and  thought  55. 
adequate  to  the  injury. 

Mr.  Anguish  in  reply— notwithstanding  the  consent 
"  to  plead  this  award  in  bar.**  Yet  all  objections  to  the 
award  itself  are  still  open. 

This  is  not  shewn  to  be  the  only  matter  between  them  : 
and  non  constat  that  the  award  was  made  concerning 
this  particular  action. 

I  agree  that  payment  discharges  the  trespass.  But  then 
it  ought  to  appear  that  the  payment  was  in  satisfaction 
of  the  SAME  trespass,  which  does  not  appear  in  this  case. 

Lord  Mansfield—  r    gw    T 

The  question  is  whether  this  be  a  good  award.  ^ 

Awards  are  now  considered  with  greater  latitude  and 
kss  Urictness,  than  thev  yftxe  formerly.  And  it  is  right 
that  they*  should  be /i6era//y  constniea;  because  they  are 
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17J7.      made  by  judges  of  the  parties  own  choonng.    And  this  is 
HAWKINS  ^^^9  (as  it  is  here,)  in  cases  of  small  consequence,  where 
y^         the  play  is  not  worth  the  candle. 
COL-  Indeed  they  must  have  these  two  properties,  to  be  cer* 

CLOUOH.    '^*'*»  ^ndjinal. 
jrcro.  Eliz.  60.     But  the  certainty  may  be  judged  of  according  to  a 
yDttm.  76.]    coifimo?!*  intent,  and  consistent  with  fair  and  proAa&/e/7rc- 
sumpHoMm 

This  submission  is,  in  general  terms,"  of  all  actions^ 
**  controversies  and  suits  between  them."  The  arbitrator 
recites  one;  referring  to  the  submission,  as  authorizing 
him  to  determine  it:  and  it  appears  that^Ats  suit  wasde- 
pending  between  the  parties.  And  the  parties  have  not 
dedreato  be  heard  upon  any  more  than  this  one.  There- 
fore there  is  no  probable  presumption  of  ^uy  other. 

2dly.  As  to  its  being  final — it  seems  to  be  a  reason- 
able and  fair  award. 

The  arbitrator,  plainly,  thought  it  a  mere  trifle; 
and  seems  to  have  thought  both  parties  to  have  been  in 
the  wrong ;  and  therefore  awarded  each  to  stand  by  bis 
own  costs. 

And  the  55.  awarded  to  be  paid,  is  plainly  tit  satisfaction 
of  this  same  action ;  and  therefore  is  a  discharge  of  it,  being 
paid  or  tendered* 
^  And  he  declared  against  critical  mctiies/in  scanning 
awards  ToaAit  by  Judges  of  the  parties  own  choosing^m 
order  to  the  determination  of  disputes  between  them. 

Therefore  he  was  clear  that  the  judgment  ought  to  be 
for  the  defendant 

Mr.  Just  Dbnison  concurred — 

The  submission  is  ge/tem/ :  the  arbitration  is  alledged 
to  be  **  de  et  super  prmndssis;^  and  it  ibes  not  appear 
that  awf  thing  else  was  before  the  arbitrator.  It  is  plain 
that  this  matter  was  submitted:  and  we  have  ito  reason  to 
presume**  that  there  was  any  other'* 
[  878  J  And  it  is  sufficiently  final :  it  is  to  pay  5s.  for  haviujg 
been  guilty  of  the  first  breach  of  the  law.  Therefore  it 
is  the  same  as  if  it  said  **  in  satisfaction.**  Therefore  it  is 
mutual  and  final. 

And  awards  ought  to  be  construed  Uberalhf  and/at^oicr- 
abhf» 

Mr.  Just  Foster  concurred,  for  the  reasons  already 
given. 

JuDGM BKT  for  the  Dkfbkdaht. 


Perry  versus  Nicuolsoh. 

npoQ  an    4  FTER  an  unsuccessful  motion,  made  on  the  part  of 
ZSi^   -^  the  defendant,  "  to  set  aside  an  award;"  and  an 


iittctimi  of 

debt 

swicdp] 

tiffaeeiifliew 

fiMtli  BotiiiDg  mm  fhw  is  mttmsuj  to  mpfoit  kifcWoii  Wt  it  fcltmht  an 

theaiMiatioA  bond,  the  plaintiff  mini  lOt  forth  tbe  wbolt  dnand* 
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equally  unsuccessful  one,  made  on  the  part  of  the  plaintiflTy      j  jg^ 
•*  to  enforce  it  by  an  attachment  for  non-performance;"     ppooY 
the  plaintifir  found  himself  obliged  to  have  recourse  to  his 
action  against  the  defendant  upon  it. 

And  now,  upon  an  action  of  debt  brought  by  him  on  ^^  holsok* 
this  award,  reciting  that  in  an  action  of  assumpsit,  the 
parties,  at  the  trial,  had  submitted  the  matters  in  differ^ 
ence  in  the  said  cause,  to  certain  arbitrators,  ^<f.  so  as 
tbey  should  publish  their  award  in  writing  concerning 
the  premises,  before,  Sfc;  and  that  they  accordingly  did 
publish  their  award  in  writing,  8fc.  and  awarded  **  that 
the  defendant  Nicholson  should  pay  to  the  plaintiff 
Perry  48/.  Il5.  \0d*  in  full  payment,  discharge  and  sa- 
tisfaction of  all  money  whatsoever  or  any  ways  due  or 
owing  unto  Perry  by  Nicholson,  at  the  time  of  com« 
mencing  the  said  action ;  and  that  all  actions  depend- 
ing between  them  for  any  matter,  cause  or  thing 
••  tphatioever  arising  before  or  at  the  time  of  referring 
**  shouldyro/ii  thenceforth  cease;  and  that  upon  payment 
•*  of  that  sum,  they  should  within  two  days  after  the 
**  taxation  of  costs  in  the  action  and  payment  thereof  to 
••  Perry,  seal  and  execute  to  each  other,  general  re* 
"  leases  of  all  matters  in  difference  in  the  said  cause." 

Then  the  plaintiff  avers  that  there  was,  at  the  com- 
mencement of  the  action,  or  at  the  time  of  reference,  no 
other  money  whatsoever,  any  ways  due  to  him  the  said 
plaintiff  Perry  from  Nicholson,  but  the  matter  in  difference 
in  the  said  cause;  and  that  no  other  action  was  depending 
between  them ;  and  that  the  costs  were  taxed 'dX.  28i. 

The  defendant  pleads  *'  that  no  such  award  was  made." 
Replication — *•  that  theuj  was  such  an  award,  4ic.**  And 
issue  thereupon. 

The  plaintiff  gave  in  evidence,  an  award  in  writing,  f  279  1 
indented,  under  the  hands  and  seals  ofthe  said  arbitrators 
named  in  his  declaration  and  replication,  with  the  fol« 
lowing  variations  from  and  additions  to  the  award  set 
forth  in  the  declaration — viz,  there  was  in  the  declaration, 
1st.  An  omission  {after  the  award  '*  to  pay,  4fc.**)  of  these 
following  words—"  tliat  Nicholson  at  the  same  time  &- 
**  liver  up  to  Perry  a  promissory  nnfte  of  Perry  $  payable  to 
"  Nicholson  or  order  for  5/.  75.  to  be  cancelled, 

2d.  A  misrepresentation  of  the  release:  which  is  **  that 

they  should  execute   mutual   and   general   releases 

**  of  all  actions,  S^c,  debts,  S^c,  for  any  matter,  cause  or 

thing  whatsoever  from  the  beginning  of  the  world  unto 

the  day  ofthe  dale  hereof." 

3dly.  The  award  produced  in  evidence,   is  by  deed  in^ 

dented,  under  hand  and  seal:  whereas  the  award  declared 

upon  is  only  an  award  *•  i«  writing,**  merely. 

Upon  this  evidence,  there  was  a  vf  riict  for  the  plaintiff. 
Vol.  L  T  ' 


c< 
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1757.      subject  to  the  opinion  of  the  court,  on  this  question»-*«r 
PERKY     "  whether  there  be   material  varianeei  between  the 
y^         •*  award  declared  upon,  and  the  award  given  in  evidence.**^ 
jiiCiioLaoN*     ^^'  Serjeant  Hewitt— pro  quir\ 

This  action  is  an  action  of  debt  on  the  award  itself  r 
not  an  action  of  debt  on  the  arbitration  bond:  and  on 
such  an  action,  no  more  needs  be  set  out,  than  is  material » 
and  enough  ta  entitle  the  p/aintiff'to  his  demand.  1  Leon^ 
72.  the  case  of  Smith  v.  Kirfoot.  1  Salk^  72.  the  case 
of  Foreland  v.  Marygold.  Both  which  cases  are  ex^ 
pressly  so. 

Another  rule  concerning  awards  is,  that  the  generality 
of  the  words  of  them  may  lie  restrained,  so  as  to  be  con- 
strued to  amount  to  no  more  than  they  ought  to  amount 
to-  One  way  of  doing  this,  is  by  avertnent  connecting  the 
award  with  the  submission:  as  it  is  said  in  the  case  in 
AUynb\,b^.  Roose  y.  Spark  (first  point)'  "  That  the 
••  words  de  pramissis  have  been  newly  used  in  pleading 
**  awards;  in  order  properly  to  apply  the  general  words 
•*  proportionable  to  the  things  submitted." 

Another  way  of  doing  this,  is  by  pleading  them  accord- 
ing to  their  legal  operation. 

Another  way  of  restraining  the  generality  of  words  is 

by  intendment  of  laze:  as  was  done  in  1  Salk.  74.  Simon  v. 

GaviL 

r     280    1     Another  way  is  by  pleading  the  matter ;  (which  is  the 

^    **  proper  way  for  the  defendant  to  take  advantage  of  it:)  as 

m  Moore  885.  NOr  1242.    The  case  of  Lea  v.  Paine. 

Another  way  is,  that  award  may  be  good  in  part,  and 
lad  in  part ;  if  relative  to  distinct  things. 

To  apply  these  positions — Here  are  four  things  award- 
ed :  which  it  is  true,  are  not  all  particularly  set  forth. 

But  ALL  that  is  necessary  to  this  ^t^  is  set  forth; 
the  oMer  things  are  not  relative  to  it.  And  here  is  an 
averment  "  that  no  other  thing  was  in  dispute." 

The  question  is,  "  whether  this  award  produced  in 
"  evidence  proves  the  declaration." 

Now  all  that  is  material  in  the  declaration,  upon  this 
action  of  debt  upon  the  award,  is  the  award  of  the  48/. 
and  the  28/.  costs.  So  that  it  is  sufficient  to  prove  the 
declaration. 

Mr.  A  liGviSH  contra  pro  def*. 

1st.  Here  is  an  omission  of  that  part  which  obliges  the 
defendant  Nicholson  to  deliver  up  a  note:  which  note 
composes  part  of  the  sum,  and  was  in  consideration  to 
make  up  the  48/. 

To  suppose  it   otherwise,   is  inconsistent :    because, 
otherwise,  they  would  not  have  ordered  it  to  be  given  up* 
He  cited  2  Lev.  235.    The  case  of  Adams  v.  Statham  : 
where  ao  omission  vitiated  the  award. 
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Lord  Mansfield— after  staling  the  case,  said  that      1757. 
nothing  was -clearer,  than  that  in  an  action  of  debt  upon     perry 
an  AWARD,  a  man  has  no  need  to  state  in  his  declaration         y^ 
«/ijr  mare  of  tlie  award,  than  supports  his  case.  wiCHOtsoK- 

If  there  be  any  thing  by  way  of  condition  precedent  to  the 
payment  of  the  money,  the  defendant  may  set  it  out  in 
pleading. 

This  has  been  the  law,  so  long  ago  as  from  the  time  of 
the  Register:  where. there  is  a  writ  which  sets  forth  only 
so  much  as  is  necessary,     ( K.  Register  111.) 

Then  with  regard  to  the  release — the  court  will  t;?^ffiifi{  j^   281     1 
that  the  release  shall  extend  only  fo  the  matter  under  the 
submission-     Besides  here  they  have  averred  "  that  there 
•*  was  no  other  matter  in  variance." 

Theretbre  I  think  there  is  no  material  variance  between 
the  declaration  and  the  evidence. 

Mr.  Just.  D  E  N  isoN — was  as  clearly  of  the  same  opinion : 
which  he  declared  to  the  following  effect. 

The  question  is  "  whether  the  award  given  in  evidence 
•*  is  sufficient  to  support  the  award  set  forth  in  the 
'•  declaration." 
Now  nothingjs  claimed  by  /A^s  action,  &iiMbe  mone^. 
And  the  question  is  whether  it  was  necessary,  in  Mii 
action,  to  set  forth  any  thing  more  than  supported  his 
claim  to  recoyer^nndshetDed  his  right  to  this  monetf. 

It  has  been  settled  that  in  actions  upon  awards  (which 
are  no  specialties,)  there  is  no  occasion  to  set  forth  the 
wAo/e  award:  the  plaintiff  wcd»  wo^shew  any  thing  more 
than  what  is  necessary  to  support  that  partictdar  claim ; 
and  to  intitle  him  to  the  thing;  and  if  the  defendant  will 
impeach  the  award  for  any  thing,  that  is  to  come  on  iiis 
part. 

1  Leon.  7'i.  Smith  and  Kitfoofs  case,  is  expressly  so 
resolved. 

Littleton^s  Rep.  312,313.  Leake  v.  Butler,  is  a  like  re- 
solution: where  the  form  of  declaring  is  said  to  be  taken 
from  a  writ  in  the  Register,  111. 

And  this  distinction  between  debt  upon  the  award  itself, 
and  debt  upon  the  arbitration-6o7i(/,  was  admitted  in 

1  Salk.  72.  the  case  of  Foreland  v.  Marifgold:  which 
was  an  action  of  debt,  upon  bond  to  perform  an  award, 
and  1  Ldrd  Raym,  715.  Foreland  v.  Hornigald  is  the  same 
case:  where  also  it  appears  to  have  been  an  action  of 
debt  upon  the  bond. 

Here,  the  award  is  •*  that  Nicholson  shall  pay  the 
**  money,  and  deliver  up  the  note."  And  this  is  an  ac- 
tion of  debt  brought  by  Perry ^  upon  tins  xyrs  rd,  for  the 
money.  It  would,  as  I  have  already  said,  have  been  a 
quite  different  case,  if  it  had  been  an  action  tqton  the  arbi^ 
tration^BOVD.    But  it  is  here  good«  even  thoiigh  on  the 

T  2 
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1757.      mere  face  of  the  declaration  it  should  appear  as  a  bad 

PERRY      award,  by  appearing  thereupon  and  as  there  set  forth-, 

ex  dimiss.  ^*  if  it  were  only  an  award  on  one  side.     For  the  plaintiff, 

PLOWDEN    i"  /Am  action  upon  the  award  itself,  needed  only  to  shew 

V.  *  such  part  as  he  grounds  his  action  upon. 
H ICUOL8ON. '  Then  as  to  the  re/ea<e«— the  award  "  of  general  releases/* 
was  voidf  as  to  other  matters  not  submitted.  Here, 
BOthing  is  submitted,  but  in  this  particular  action.  And 
in  an  action  upon  the  bond,  "  a  release  as  to  all  matters 
••  under  submission,'^  would  be  a  good  plea ;  though  the 
award  be  an  award  ot**  general  releases." 

But  here  it  is  exfressty  averred^  "  that  there  vcere  no 
"  OTHER  matters  in  dispute.*'  However,  there  was  no 
occasion  for  that  averment ;  because  we  Kotdd  not  have 
intended  "  that  there  were  any  other." 
Mr.  Just.  Foster  was  of  the  same  opinion. 
He  said  it  was  sufficient  in  an  action  of  debt  vpon  the 
jiwAUD  ITSELF,  to  sct  forth  SO  muck  only  as  is  necessary 
to  support  the  plaintiff's  claim :  the  other  part  of  the 
awara  may,  perhaps,  he  performed. 

-He  thought,  therefore,  that  the  evidence  well  proved 
the  declaration. 

Per  Cur.  unanimously  (Mr.  Just.  Ifilmot  absent) 
Let  the  postea  be  delivered  to  the  Plaintiff. 

Weight,  ex  dimiss.   Plowden,    Arm.   versus   Cart- 
wright. 

Leatefor         €\^  ^  ^^^^  stated,  from  the  assize*'. 

3rcari,if  Icffcc  v#  Edmund  P louden,  being  seised  in  fee,  demised  on 

with  ri  ^"*    the  5th  of  October  1()70\  by  deed,  (viz.  bv  indenture  of 

mjimj^^Y^f.  lease  between  him  and  Elizabeth  Cartwright,  only,)  to 

lield  that  the    the  said  Eliz.   Cartwri^ht  for  ninety-nine  years,  if  she 

remainder        should  so  long  live;  and  after  her  death,  if  she  happen  to 

manthall        die  within  the  said  term  (a)  or  other  end  or  determina- 

dU^ei^ue  t'onof  the  said  term,  the  remainder  thereof  to  Rovflawi 

ofthejcartto  Cartwright  her  eldest  son,  (then  under  nge,)  for  and  during 

come.  the  residue  of  the  said  term,  from  thence  ensuing  and 

fully  to  be  complete  and  ended  :  yielding  and  paying,  &c. 

and  doing  suit  at  a  mill,  &c.;  with  a  penalty  for  every 

time  that  she  or  Rowland  shall  grind  at  another  mill ; 

C^j,^  -j  and  paying  a  heriot  on  the  death  of  either.  And  it  is  co- 
'^^^  J  venaixted  that  both  of  them  shall  repair,  4c.  and  the 
lessor  on  his  part  covenants  that  both  shall  quietly 
enjoy,  S^c. 

(a)  Term  may  signify  either  time  or  the  interest  during 
the  time  in  a  demise,  and  shall  be  taken  in  that ;  which  of 
the  two  senses  will  support  the  intention  of  the  grantor. 
Same  principle.  Cowp.  7^.  BrownL  63. 
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Eliz,  Cartwright  entered  and  was  possessed ;  and  died 
on  the  4th  of  September  1(594.  Whereupon  Rowland 
Cariwright  entered  and  was  possessed,  till  the  said  liotr- 
land died;  which  happened  on  5th  November  1753. 

The  lessor  of  the  plaintiff  is  heir  at  law  to  Edmund 
Plowden,  the  lessor.  The  defendant  is  the  personal  re- 
presentative of  Rowland  Cartwright. 

The  question  is  "whether  the  tekm  exists:'*  i.e.  whether 
it  continues  beyond  the  life  of  Eliz.  Cartwright.  For  if 
the  TERM  does  not  continue  beyond  the  life  of  E.  C.  then 
Itie  lessor  of  the  plaintiff  has  a  title  to  recover:  if  it  does, 
tfaen  the  defendant  bath  a  title,  as  representative  of  Row 
land  Cartwright. 

Mr.  jiston  pro  quer. 

Argued  that  the  terra  was  expired:  it  expired  on  the 
death  of  Elizabeth;  the  limitation  over,  being  void.  And 
hecited  Tr.  8  Eliz.  Dyer  253.  i.  pL  102.  which  is  exactly 
the  same  limitation;   viz,  "to  W,  Cecil  pro  tevminol^ 

annorum^  si  tarn  diu  vixerit ;  et  si  obierit  injra  pmdictum 

terminam,  tunc,  S^c.   The  remainders  were  holden  void ; 

because  the  term  is  determinable  upon  the  life  of  W^.  C." 
And  he  also  cited  Cro.  Eliz.  216.  Tr,  32  Eliz.  The  case  of 
Green  v.  Edwards.  That  was  exactly  this  case.  It  was  a 
lease  to  J.  S.  for  ninety  years,  if  he  live  so  long;  and  if 
he  die  within  the  term,  that  then  his  wife  shall  have  it, 
durante toto  resid*  termini pradict*:  it  was  held  void  to  the 
wife  ;  and  that  she  took  nothing.  And  he  said  that  1  Co. 
Rep.  153.  b.  rector  of  Chedingtons  case,  is  express  and  full 
to  the  same  effect ;  and  was  agreed  per  tot'  cur.  And  that 
Co.  Lift.  45.  b.  is  express  that  "  term'*  signifies  the  atate 
and  interest  that  passes  ;  and  diff'ers  from  a  specification  of 
the  number  of  years:  and  says,"  so  note  the  diversity/* 

All  which  cases,  he  insisted,  prove  this  limitation  to  be 
void. 

He  cited  Sheppard's  Touchstone  if  Common  Assurances, 
274.  Where  it  is  said,  that  if  a  man  makes  a  lease  to  J. 
for  eighty  years,  if  he  so  long  live ;  and  if  he  die  within 
the  said  t^rm,  or  alien,  that  ihen  his  estate  shall  cease; 
and  by  the  same  deed  the  lessor  farther  lets  to  B.  for  so 
many  years  as  shall  then  remain  unexpired  after,  i^c.  for 
the  residue  of  the  said  term  of  eighty  years,  if  he  shall  so 
long  live;  in  this  case  the  lease  to  B.  "  during  the  residue 
**  of  the  TERM,"  is  void :  for  after  the  death  of  A.  the  r 
TERM  is  at  an  end.  But  if  he  say,  "for  and  during  the  «• 
"  residue  of  the  eighty  years,"  it  is  good. 

Mr.  tfares  contra  pro  def\  was  beginning  to  speak — 

But  Lord  Mansfield  stopped  him;  (as  not  being 
necessary :)  and  he  himself  proceeded  thus — 

Lord  Mansfield — The  distinction  just  cited  from 
Sheppardf  (which  be  takes  from  the  rector  of  Chedington^i 
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'  1757.      c^se,)  mgtkes  no  difference ;  if  the  word  "  term"*  may 
WBiGHT    ®'S^^*y  ^^  'we,  as  well  as  the  interest :  for  (Ae«  it  becomes 
ex  dimiss.  ™^^®'y  ^  question  of  construction, "  which  sense  the  word 
PLOWDEN    **  ought  to  be  ttwrfers/ood  in," 

^  *  So  Anderson  argued,  in  Grem  v.  Edwards;  be  said 
,  CART-  "  *^  ^^  ^^^^  ^^^^  he^vi  a  party  to  the  deed,  durante  Urmino 
WRIGHT  "  should  not  be  taken  for  the  interest^  but  for  the  timey 
He  said,  "  the  word  term  cannot  be  taken  to  mean  the 
•*  interest  which  the  husband  had  for  ninety  years."  (For 
if  it  is  so  understood,  by  his  death  the  w  hole  would  be  de- 
termined; and  the' wife  could  have  nothing:  and  there- 
fore it  could  not  be  used  in  this  sense.  But  the  lessor,  by 
the  word  '*  /erwi,"  must  mean  the  time  of  ninety  years ;  and 
the  word  "  term^*  signifies  as  well  the  time  or  space  of  ninety 
years,  as  the  tn/ere^^)  The  other  judges  held  the  limifa* 
tion  by  xcay  of  remainder  to  be  roid,  from  the  uncertainty  of 
commencement:  and  denied  that  the  .wife's  being  a  party 
would  have  made  any  alteration. 

The  old  cases  held  '*  that  there  could  be  no  remainder 
"  or  substitution  of  a  term  after  an  estate  fur  life ^hy 
••  deed  or  criY/."  It  was  a  mere  posiibility.  It  wasi)Ofrf, 
from  the  uncertainty  of  commencement.  There  was  no  par- 
ticular  estate.  The  gift  of  a  term  (like  any  other  chattel)  for 
an  Aoiir,  was  goodjor  ever. 

The  objections  we^e  subtle  and  artificial. 
When  long  and  beneficial  terms  came  in  use,  the  cow- 
renience  of  families  required  that  they  might  be  settled 
upon  a  child  after  the  death  of  a  parent.  Such  limitations 
were  soon  allowed  to  be  created  by  will:  and  the  old  ob- 
jections were  removed,  by  changing  the  name,  from  re- 
mainders, to  EXECUTORY  deviscs. 

The  same  reason  required  that  such  limitations  might 
be  created  by  deed :  as,  for  instance,  marriage-settlements, 
to  answer  the  agreement  of  parties,  and  exigencies  of 
families.  Therefore,  to  get  out  of  the  literal  authority  of 
r  S85  1  ^'^  cases, an  ingenious  distinction  was  invented:  a  re- 
mainder  might  be  limited  for  the  residue  of  the  years  ,•  but 
not  for  the  residue  of  the  term. 

Now  in  this  case,  upon  the  true  construction  of  the 
lease,  I  am  clearly  of  opinion,  **  that  the  land  is  demised 
•*  to  the  son^r  so  many  of  ninety-nine  years  as  should  be 
*•  unexpired  at  the  death  of  his  mother." 

There  are  many  maxims  of  law,  that  deeds,  especially 
such  "  as  execute  mutual  agreements  for  valuable  con- 
'*  sideration,  should  be  construed  liberalfy^  ut  res  magis 
*•  va/ea/,  according  to  the  fit/en/ :"  which  ought  always  to 
prevail,  unless  it  be  contrary  to  law. 

The  passage  from  Coke  Littletontib.  cited  by  Mr.  Aston^ 
defines  the  word  '*  term'*  to  signify,  in  understanding  of 
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law,**«o/  ovly  the  limits  and  limitation  oftime^  but  also       IJSJ. 
■**  the  estate  and  interest  which  passes  for  that  time.**         wright 
lf\n  this  lease,  the  word  be  taken  in  the  iMer  sense,  ^y^  dimi^s. 
the  widow  can  only  have  it  for  so  many  of  ninety-nipe  plowdeh* 
years  as  she  should  live;  and  the  son  have  nothing  after-         y^      * 

But  it  is  manifest  that  an  interest  was  understood  to   yfgi^iQig^ 
confmut  after  her  deaths  to  be  enjotfed  by  her  son. 

From  the  course  of  nature,  it  could  not  be  supposed 
that  she  would  outlive  the  ninety-nine  years.  Rowland  is 
to  pay  a  penalty  for  grinding  at  another  milL  He  is  to 
pay  a  heriot  on  the  death  of  his  mother.  He  is  to  repair. 
The  lessor  covenants  **  that  Rowland  shall  quietly  enjoy  :^^ 
i  e.  for  so  many  years  as  should  not  be  run,  at  the  death  of 
his  mother. 

Theyifrs^  sense  of  the  word  makes  every  thing  consistent 
and  effectual:  the  secot^  sense  destroys  one  half  of  the 
lease,  as  repugnant  and  contradictory  to  the  other.  There 
ought  to  be  no  doubt,  therefore,  in  which  sense  the  word 
should  be  understood. 

Mr.  Aston  has  laid  no  stress  upon  the  only  objection  riiid.S58.Cro« 
which  weighed  with  Anderson^  so  long  ago  as  the  33d  of  *U««  ^l^O 
Elizabeth :  viz.  '*  that  Rowland  was  no  party  to  the  lease  :** 
and  rightly.  The  reason  why  he  was  no  party,  appears 
from  the  lease :  he  was  then  an  infant,  (a)  The  mother 
contracts,  and  procures  this  limitationybr  him,  A  grant 
may  be  made  to  a  person,  by  a  deed  to  which  he  is  no 
party.  Rowland  accepted  and  actually  e/j/o^ee/,  after  his 
mother's  death,  from  the  4th  of  September^  1094,  to  his 
own  death,  the  5th  of  November^  1733.  The  lease  was  so 
intelligible  to  every  unlearned  eye,  that  nobody  doubted  of 
his  title  for  sixty  years. 

Limitations  of  terms  are  now  of  general  use-  Their  f  286  1 
bounds  are  settled.  The  rules  concerning  them  are  cer- 
tain and  estabUshed.  When  they  came  to  be  allowed  by 
willy  or  by  declaration  of  trust,  the  substantial  reason 
was  the  same  for  allowing  them  by  deed.  A  strained 
construction  should  not  be  made,  to  overturn  the  lawful 


(a)  He  might  have  been  a  party  notwithstanding  his 
infkncy,  for  though  he  did  not  execute,  that  would  be  no 
objection,  as  it  is  not  necessary  that  a  grantee  should 
execute. 

It  is  a  settled  rule  that  none  can  take  an  estate  of  free- 
hold in  possession  by  a  conveyance  at  common  law,  if  he 
be  not  a  party  to  the  deed.  Hob,  313.;  though  he  may 
take  by  limitation  over  of  an  use :  and  by  way  of  re- 
mainder a  person  not  party  to  a  deed  may  take,  eveo 
though  the  conveyance  be  a  conveyance  at  common  law. 
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tn/enf  of  the  parties.  It  was /fltr/ii/,  to  secure  this  lease 
for  the  benefit  of  the  mother  during  her  life,  and  after- 
wards by  way  of  provision  for  her  son.  jill  the  parties 
undoubtedly  Wewrffd  it.    The  covenant  here,  "  that  Konr- 

litttd  should  enjoy  from  the  death  of  his  mother,  for 

the  residue  of  ninety-nine  years,**  is  sufficiently  cer- 
tain ;  and  might,  of  itself,  amount  to  a  lease. 

Mr.  Justice  Denison — ^This  must  be  taken  th«it  she 
should  hold  it  for  so  much  of  the  term  of  years  as  she 
should  live ;  and  Rowland,  during  the  remainder. 

The  intention  of  the  deed  is  obvious:  and  it  certainly 
shews,  (upon  the  whole  tenor  of  it,)  that  the  intention  of 
the  parties  was  "  that  both  should  enjoy  during  the 
"  whole  term  and  number  of  years.'*  And  if  we 
can  support  the  intention,  by  any  construction,  we  will 
do  it. 

Mr.  Justice  Fosteu  was  clear  that  the  intention  was 
that  both  should  enjoy  during  the  whole  tenn  and  number 
of  years;  viz.  Elizabeth  for  so  long  of  it,  as  she  should 
live:  nnd lion landf  during  the  remainder.  All  the  cir- 
cumstances shew  this:  and  the  reserving  a  heriot  upon  the 
death    of  Rowland  proves    the  intention  to  have  been 

that    the  term  should  continue  to  Rowland^  after  the 

death  of  his  mother.'*  And  the  covenants  all  along 
run,  "  that  Rowland  shall  quietly  enjoy." 

Therefore  he  concurred. 

Per  Cur\  unanimouslyjMr.  Just.  JVilmot  absent,) 
Rule — That  tjie  Plaintiff  be  nonsuited. 


La  NT,  Esq.  versw  Nor r  is. 

P.  W  G.  2.  RotUo.  609. 

The  Cov  RT  full. 

rriHIS  was  an  action  of  covenant,  by  Robert  Lant,  esq. 
•^  son  and  heir  of  Thomas  Lant,  esq.  against  William 
Norm,  administrator  of  Jo^w  Norm.esq.  his  late  father; 
which  J§hn  Norris  was  assignee  of  Thomas  Wilson :  and 
it  was  upon  an  indenture  of  lease  made  on  23d  Jantfary^ 
1707,  by  the  said  Thomas  Lant  deceased,  who  was  seised 
of  certain  messuages,  ground  and  premises  (mentioned 
In  the  indenture,)  of  the  one  part,  and  the  said  Thomas 
Wilson,  on  the  other  part ;  whereby,  in  consideration  of 
200/.  to  be  laid  out  in,  upon  or  about  rebuilding  upon  the 
ground  and  premises  thereby  demised,  and  other  cove- 
nants, the  said  Thomas  Lant  did  demise  to  the  said 
Thomas  Wilson^  all  that  piece  of  ground,  and  all  the  mes^ 
suages,  tenements,  houses,  Ifc.  thereon  standing,  in  Sufolk 
Place,  in  the  parish  of  St.  George  the  Martyr,  lie.  butted 
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and  bounded,  Ac.  from   Christmas  1715  for  forty-three      1757- 
years,  at  \1L  per  annum,  rent.  lant 

Tfumias  Wilson,  the  lessee,  covenants  to  lay  out  the  v. 
said  sum  of  200/.  within  fifteen  years,  in  erecting  and  koruis» 
REBUILDING  of  messuages  or  tenements  or  some  other 
buildings,  upon  the  ground  and  premises;  and  from  time 
to  time,  and  at  ail  times,  all  and  singular  the  said 
messuages  or  tenements  so  to  be  erected,  with  all  such 
other  houses,  edifices,  4rc.  as  should  at  any  time  or  times 
THEREAFTER   be  erected,   S^c.  to  repair,  A*c.     And  the  j(9 

SAID   DEMISED  PREMISES,   With  all  SUch  oMfT hoUSfS,  8fC, 

so  WELL  REPAIRED,  Scc.  at  the  end  or  other  sooner  de- 
termination of  the  said  term,  to  deliver  up,  5rc. 

fVilson  the  lessee  entered,  Tho,  Lant  died  WthMay, 
17^2,  seised :  and  the  reversion  descended  to  John  Lant, 
his  son  and  heir. 

On  24M  March,  1738,  fVilson  assigned  the  term  to 
John  Norris:  who  entered. 

On  the  24th  March  1728,  John  Lant  died  seised,  and  the 
reversion  descended  to  the  plaintiff  his  brother  and  heir. 

The  breaches  assigned  were,  first,  that  after  the  term 
came  to  J.  Norris,  and  after  the  plaintiflf  became  seised 
of  the  reversion;  and  whilst  the  said  J.  N.  was  possess-  f  288  1 
ed,  viz.  on  1st  May  1745,  the  said  J.  N.  in  his  life-time 
permitted  all  the  said  demised  messuages  to  be  uncovered, 
ifc;  by  reason  whereof  the  walls  of  the  same  demised 
premises  were  out  of  repair;  and  goes  on  to  other 
damages,  still  calling  them  (all  along)  "  the  said  demised 
"  premises.''  2dly.  That  the  said  ,/.  N.  did  permit  six 
messuages,  parcel  of  the  said  "  demised  premises,''  to  be 
prostrated;  and  to  remain  so  till  his  death.  3dly.  That 
the  said  J.  N.on  1st  March  1747,  did  pull  doom  sixother 
messuages  then  erected  and  built  on  the  said  demised 
premises. 

Plea  as  to  the  1st  breach,  that  the  said  T.  Wilson  or 
his  executors  did  not  within  fifteen  years,  or  at  any 
other  time,  lay  out  2001.  or  any  part  thereof,  in  erecting 
or  rebuilding  of  any  messuages  :  and  that  the  said  mes- 
suages had  never  been  rebuilt.  As  to  the  2d  breach,  the 
same  plea.  As  to  the  3d  breach,  "  non  infregit  conven- 
"  tionem^  To  all  the  breaches^  the  same  plea  as  above 
to  the  Ist  and  2d  over  again,  "  that  T,  tV.  never  laid 
out  200/."  and  •*  that  the  messuages  never  were  re- 
built ;"  and  **  that  J.  N.  after  he  became  assignee, 
and  after  the  plaintiff  became  seised  of  the  reversion, 
\%t  March  1753,  died  intestate,  so  possessed;  and  ad* 
ministration  was  granted  to  the  defendant :  by  virtue 
of  which,  he  entered :  and  being  so  possessed,  before 
exhibiting  the  plaintiff's  bill,  viz.  24th  June  1754,  as- 
signed the  demised  premises  to  one  John  Totmsend^for 
the  residue  of  the  term ;  who  entered^and  is  possessed." 
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17-57.  "^^^  plaintiff  demurs  generally  to  the  Ist  plea  to  the 

LANT        ^^^  breach,  and  also  to  the  Ist  plea  to  the  2d  breach ; 

y.         especially  (a)  to  the  1st  plea  to  the  dd  breach;  generally 

voftEis.  ^  ^^^  ^  P'^*  ^^  ^^^  ^^  breach  ;  and  generally,  to  the 
last  plea  to  all  the  breaches.  There  was  also  a  plea  of 
non  prostravit :  and  a  demurrer  to  it« 

The  defendant  joins  in  demurrer,  to  all  the  demur- 
rers. 

Mr.  Wynne^  for  the  plaintiff,  urged  that  the  pleas  were 
no  answer ;  and  that  they  neitKer  confessed  and  avoided 
the  charge  in  the  declaration,  nor  denied  it. 

Mr,    Gould    contra^^foT   the  defendant,  gave  up  the 
pleas  ;  but  he  objected  to  the  declaration ;  viz.  that  the 
mtention  of  the  parties  was  to  confine  the  repairs  to  the 
buildings  thereafter  to  be  erected:  as  it  appears  that 
there  were  no  buildings  (of  any  consideration)  upon  the 
land,  at  the  time  of  the  lease ;  nor  is  there  any  averment 
in  the  declaration  "  that  the  lessee"  {Wilson)  "  ever  did 
"  erect  any  such.*'    Which  averment  ought  to  have  been 
made,    in  order  to  have   maintained  this  action :   for, 
^    289    J  without  such  erection,  the  defendant  could  not  be  obliged 
to  repair.    And  a  plaintiff  roust  shew  every  thing  in  his 
declaration,  that  is  necessary  to  maintain  his  action. 
(3  Vent.  136,     The  words  "  the  $aid  demised  premises'*  must  relate  to 
H**]  those  in  the  beginning  of   the  covenant;  and  therefore 

only  mean  and  intend  **  that  he  should  leave  them,  viz. 
**  the  new  erected  and  rebuilt  edifices,  in  repair  at  the 
"  end  of  the  lease." 

The  covenant  is  future;  and  the  lessor  could  not  have 
any  action  upon  it,  ^t// the  end  of  the  term. 

It  appears  by  5  Rep.  21.  a.  Sir  Anthonys  Main's  case, 
that  if  a  man  lets  a  manor  for  years ;  and  the  lessee  co- 
venants to  keep  the  houses  of  the  manor  and  whatso- 
ever was  within  the  manor,  in  as  good  a  state  as  he  found 
them,  during  the  term  :  and  the  lessee  makes  waste  in 
the/ioii^es,  and  in  cutting  oa/cs,*  the  lessor  may  bring  an 


(a)  This  plea  was  bad,  if,  as  I  suppose,  the  cause  as- 
signed for  the  demurrer  wa^,  that  this  plea  was  too  ge- 
neral, though  it  would  have  been  good  if  issue  had  b^n 
joined  upon  it,  and  there  had  been  a  verdict  for  the 
plaintiff,  1  Leo,  183.  1  Siderf.  289.  Gilb.  Hist.  <fC.  P. 
JUd^  1761,  p.  155,  and  it  seems  by  the  stat.  4  and  5  An». 
c.  16.  s.  1.  it  would  have  been  good  on  a  general  demur- 
rer: however  the  other  plea  non  prostravit  was  a  good 
plea,  and  was  admitted  by  the  demurrer;  and  therefore 
that  must  have  been  the  reason.  Mr.  Wynne  in  the  next 
page  gave  up  the  3d  breach  because  issue  was  offered 
on  it 
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mction  of  covenant,  before   the  end   of  the  Jerm  for      1757, 
the  oaks;  for, /or /A^m,  it  was  impossible  that  the  co-     lant 
ven^Dt  could  lie  performed :  but  it  is  otherwise,  of  the         y, 

houses.  KOURis. 

And  with  this  agrees  FUz.  Nat.  Breo.  8vo.  edition, 
dM.  Letter  I.  the  same  law.  Though  if  he  fells  timber, 
4rc.  (if  he  do  waste  in  wood)  he  may  have  an  action  of 
covenant  DURING  the  term  ;  "for  that  (says  the  book) 
*•  cannot  be  repaired," 

He  likewise  cited  1  Salk.  199.  The  case  of  Grescot  v. 
Green,  where  the  lessee  covenanted  for  him  and  his  as- 
aigns,  to  rebuild  and  finish  a  house  wiihin  such  a  time : 
zxA  after  the  time  expired,  the  lessee  assigned  over  the 
premises,  the  house  not  being  then  built  and  finished  ac- 
cording to  the  covenant :  2iXiAper  Holt,  Ch.  Just.  This 
covenant  shall  not  bind  the  assignee :  because  it  was 
broken  before  tlit  assignment.  JUterj  if  broken  after  the 
assignment :  as  if  the  lessee  had  assigned  before  the  time 
had  been  expired.  Which  case  was  cited  to  prove  "  that 
**  the  action  did  not  lie  in  the  present  case;  because 
**  the  assignment  was  made  after  the  fifteen  years  were 
•*  expired/' 

Mr.  fTywne — The  record  is  now  to  be  considered  as 
upon  a  general  demurrer  to  the  whole  declaration :  and  I 
shall  rely  on  the  1st  and  2d  breaches,  and  not  on  the 
3d,  (which  has^  I  own,  received  a  proper  answer,  by  issue 
being  offered.) 

Covenants  are  to  be  construed  for  the  benefit  of  the  co-' 
venantee;  not  of  the  covenanter. 

These  are  buildings  demised ;  and  2001.  is  agreed  to  ([   29       ] 
be  laid  out  in  repair  of  them,  or  in  erecting  new  ones  : 
then  there  is  a  covenant  "  to  repair  the  buildings  to  be 
**  erected  on  the  demised  premises',  and  the  said   de- 
mised PREMISES,  and  others  so  to  be  erected,  so  being 
well  and  sufficiently  repaired,  S^c.  to  leave,  6fc.** 
This  intimates  that  the  ikmised  buildings,  as  welldiS  the 
new  erections,  were  to  be  kept  in  repair.     Here  is  suffi- 
cient, from  whence  to  collect  the  intention  and  meaning 
of  thepartiesy  to  be  so  :  which  will  amount  to  a  covenant. 
And  upon  this  general  demurrer,  the  court  will  not  intend 
that  the  2001*  were  laid  out  only  on  the  other  buildings 
newly  to  be  erected. 
Lord  Mamsfi  eld-* 

I  choose  to  look  into  it,  and  consider  it  a  little.  No 
particular  technical  words  are  requisite  towards  making; 
2icovenant. 

Mr.  Just  DfiNisoN—the  question  only  is  whether  the 
words  **  demUed  premises,"  are  omitted,  by  mistake,  in 
the  formyejr  part  of  the  covenant;  or  superadded,  by 
mistake,  in  the  latter :  for  there  appear  to  be  a  mistake 


T. 

N0RRI8. 
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1767.      ^°  either  one  or  the  other,  in  the  deed  itself.    The  lease 
LANT*      ^^  ^  building-lease. 

Now  the  premises  ihept  standing  were  to  he  pulled  down. 
Therefore  it  could  scarce  be  intended  to  covenant  to  repair 
them.  The  covenant "  to  repair,"  is  confined  to  the  tene- 
ments to  6e  erected  :  the  covenant  "  to  leave  in  repair'* 
extends  to  the  demised  premises,  together  with  all  such 
,  other  as  shall  be  thereafter  erected. 

Mr.  Just.  Foster— it  is  a  building /7nc?  repairing  lease. 
In  order  to  look  into  the  lease,  it  stood  over,  with  a 

Curia  advisare  vult. 
And  now,  (having  considered  it  till  the  next  day  only,) 
Lord  Mansfield  said,  we  are  extremely  clear,  that 
not  only  the  words  of  the  covenant,  but  also  the  intent  of 
the  parties,  manifestly  shew  that  itwasno^  meant  that 
any  of  the  money  should  be  laid  out  on  the  o/cf  buildings : 
but  that  ^Aey  were  to  be  pulled  down;  and  that  whatever 
he  SHOULD  erect,  with  the  2001.  or  otherwise,  for  his  own 
convenience,  should  be  kept  in  repair. 

The  words  "  demised  premises'*  are  put  in  opposition  {a) 

to  the  buildings  that  were  to  bb  erected  thereupon  with 

the  2001. 

r    901     1      ^^^  ^^®  covenant  "  to  deliver  up,"  is  agreeable  to 

*•       .       J  this  construction :  that  covenant  being  to  leave  "  the 

demised  premises,  together  with  all  such  other  houses* 

ft'c.  as  should  be  afterwards  erected,  S^c.  so  well  repaired/* 

It  is  therefore  clear  against  the  plaintiff,  upon  the  1st 

and  2d  breach : ,  and  Mr.  fVinn  acknowledges   it  to  be 

against  him  on  the  third. 

Therefore  the  court  gave 

Judgment  for  the  Defendant. 


Wednesday,  FbazerV  Case. 

4th  May  1757. 

The  court  wasfuIL 

JriIJI^7oi''lo*  THHIS  Frazer,  being  an  attorney  of  this  court,  had 
be  articled  at  taken  for  his  article-clerk,  one    Smith,  a  turnkey  of 

clerk,  to  an  the  King's  Bench  Prison  ;  a  full-aged  man,  and  who  still 
attorney.  continued  to  act  as  turnkey.  It  did  not  appear  that  any 
money  was  paid  ;  or  that  the  master  fed,  lodged  or  en- 
tertained the  clerk,  (though  the  articles  indeed  covenanted 
•'  that  he  should :")  nor  did  the  clerk  officiate  for  Frazer. 
but  in  matters  relating  to  the  prison.  It  appeared  that 
Frazer  had,  since  these  articles,  (which  were  dated  only 


(a)  Lege  reference  instead  of  opposition— «nd  see  3  Lev. 
265.   Skin.Ul. 
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two  years  ago,  in  1755)  become  concerned  in  sixty-three      1757.' 
causes,  on  behalf  of  the  prisoners  in  the  gaol.  frazek's 

This  whole  matter  being  disclosed  to  the  court,  upon      case. 
the  application  of  Mr.  Moss,  the  clerk  of  the  papers  of  the 
prison. 

The  COURT  were  all  very  clear  that  these  articles  were 
mereiy  collusive ;  that  the  whole  was  a  contrivance  be- 
tween Frazer  and  the  turnkey,  to  secure  the  business 
arising  from  the  prisoners ;  that  the  exercise  of  the  office 
of  ^turnkey  in  a  prison  was,  both  in  itself,  and  also  ac- 
cording to  the  intent  and  spirit  of  the  act  for  regulating 
attomies,  a  very  improper  education  for  the  profession 
of  an  attorney;  and  that  these  articles  ought  to  be  can* 
celled. 

And  accordingly,  they  were,  by  the  express  order  of 
the  court. 

Cancelled  in  court  (by  master  Clerk]  and  directed 
to  be  kept  in  court,  and  not  delivered  back. 

PiERSE,  Esq.  versus  Lord  Fauconberg.  ??*"''???!  '*^ 

^  Maj  1757. 

f    292     1 
( Lord  Commissioner  Wilmot  absenty  in  Chancerj/,)         L      ^       J 

nPHIS  was  a  trial  at  bar,  on  the  civil  side  of  the  court,  ^  right  to  a 
by  a  special  jury  of  the  county  of  York.  track  path  oq 

The  question  was  concerning  a  right  to  track  or  tow  ***^^."**®  "p^ 
vessels,  upon  the  banks  of  the  river  Tce^  (which  divides  ^^  [J^^^l^ 
Yorkshire   from    the    county-palatine  of  Durham)  from  [See  3  Durn. 
yflrMw-bridge  up  to  Low  JVorsall,  «55.  S60. 28«. 

There  had  been  a  .former  issue  tried,  "  whether  the  ^^-  Raym. 
*^  river  Tees  was  a  navigable  river,  from  JarMm-bridge  g*  y  ^^  rg^. 
•'  to  Low  Worsall;''  which  issue   had  been  found  inthe^^QaJ  Bt 
affirmative.  vide  Har|f. 

And  the  present  trial  was  a  new  trial  (a  second  new  Tr.  86,87.] 
trial  indeed)  directed  by  the  court  of  Chancery,  upon  an 
issue  "  whether  the  *  phiintilT  had  a  right  to  a  track-path 
**  on  each  side  of  the  river  (alternately  according  to 
•'  the  course  of  its  banks)  for  the  convenience  of  towing ; 
"  without  let  or  hindrance  from  or  paying  any  acknow- 
"  ledgment  to  the  respective  owners  of  the  soil." 

The  trial  lasted  till  about  two  o'clock  on  Sunday  morn- 
ing :  at  which  time  the  jury  (after  staying  out  about  aquar- 
ter  of  an  hour)  brought  in  a  verdict 

For  the  Plaintiff. 


*  N.  B.  The  plaintiff  did  not  claim  this,  as  ad/s/iiic* 
peculiar  right  of  his  own ;  but  as  2l  general  right  claimable 
by  all  persons  whose  occasions  led  them  to  navigate  this 
river. 
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1757'       ^^^  therms  Roger  Philips,  Mayor  of  Car  mart  Hey* 

REX 

V.  (Lord Commissioner  Wilmot  absent,  in  Chancery^} 

PHILIPS. 

Monday,  9tb  rfllE  defendant  had  pleaded  to  an  information  in  nature 

May,  1 757.  of  a  quo  warranto  exhibited  against  him, "  to  shew  by 

Verdict  oa  an  ««  what  authX)rity  he  acted  as  a  mayor  of  this  borough,'* 

^M  warranto  ^  title  of  election  and  swearing  ii/irfer  o  mandamus  pur* 

set  aside,  upon  SUant  to  11  G.  1.  C.  4. 

defendant's  But  the  9wearing  was  (by  mistake)  set  forth  to  have 

[_    993    3  been  in  the  same  manner  as  it  ought  to  have  been  in  case 
payment  of     the  election  had  been  upon  the  CHARTER-day. 
costs,  with  Upon  the  replication,  no  less  than  fourteen  issues  were 

wa^lh^       joined:  which  went  down  to  be  tried  before  Ld.  Ch. 

Flea.  Baron  Parker,  as  judge  of  nisi  prius.     But  one  of  the 

See  4  Bur.      issues  (the  0th)  was  taken  upon  the  swearing  thus  (erro- 
8is«.  31S7,     neousiy)  alledgedtobe  before  such  persons  as  were  only 
l^i^*  '  ^"™' proper  to  precide  UPON   the  CHARTER-day;  {just  as  if  it 
'"*  had  in  fact  been  an  election  under  the  charter  :)  which 

was  a  mere  mistake  in  the  defendant's  plea  ;  for  his  real 
swearing  in  fact  was  right,  viz.  agreeable  to  the  di" 
rections of  II  G.  1.  concerning  the  manner  of  being  sworn 
under  and  pursuant  to  a  writ  of  mandamus.    The  plea 
was  worded  thus,  as  to  his  being  sworn  in ;  viz.  "  That 
**  after  the  defendant  had  been  so  elected  and  chosen  to 
"  be  mayor,  Sfc.  and  before  he  took  upon  himself  to  exe- 
"  cute  the  said  office;  to  wit,  at  that sa^hb  meeting  and 
assembly  so  holden  upon  the  said  Friday  the  said  30th 
day  of  May  in  the  28th  year  aforesaid  in  manner  afore* 
said,  he  the  said  Roger  Philips,  immediately  after 
bis  said  election,  did  then  and  there  according  to  the 
directions  o/*^//e  letters  patent  of  the  said  late 
King  Henry  the  8th  take  his  corporal  oath,  upon  the 
holy  evangelists  of  God,  before   John  Evans  mer- 
chant, George  Jenkins,  Daniel   James,  William  Sears, 
Lazarus  Thomas,  Samuel  Morgan,  John  Evans  ctuf^enter, 
John  Evans  currier,   Richard    Leigh,   George  Bayle, 
Thomas  Richard,  and  Lezns  Philipp  then  and  there 
*'  being  TV^ELVE  discreet  and  honest  men  of  the  burgesses 
"  of  the  said  county-burrough,  rightly  well  and  faithfully 
to  execute  the  said  office  of  mayor  of  the  said  county- 
borough,  in   all  things  touching  and  concerning  the 
said  office ;  they  the  said  John  Evans  merchant,  G.  J. 
^*  D.J.  W.  S.  L.  T.  S.  M.  J.  E.  C.  J.  E.  C.  R.  L.  G.  B. 
"  r.  R.  and  X..  P.  then  being  twelve  discreet  and  honest 
**  men  of  the  BURGESSES  of  the  said  county-borough  Mrn 
"  afid  there  appointed  according /o  //indirections 
*^  of  the  said  letters  patent  last  before  mentioned, 
*^  by  the  said  then  common  council  of  the  said  county- 
"  borough    BsvoBfi  whom  the  said  Roger  Philips,   so 
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elected  and  chosen  mayor  of  the  said  county -borough  1757- 

as  aforesaid,  WAS  to  take  his  said  oath  :  and  that   he  r£x 

the  said  Roger  Philips    was  thereupon,   then  and  v. 

there,  in  due  manner^  admitted  into  the  said  office  of  mayor  thilips. 


ft 


€< 
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c« 
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••  of  the  said  county-borough.     By*  virtue  wherbov 

^'  he  the  said  Roger  Philips,  on  the  same  Friday  the  said 

**  dOthdayof  Jfay  in  the2dth  year  aforesaid  and  from 

*^  thence  continually  afterwards,  for,  ^c.  was  mayor,  i^c. 

**  And  by  that  warranty  he  the  said  Roger  Philips^  on, 

^*  l^c.  and  from,  ^c.  until,  ^c.  did  there  use  and  exer-  [    S94     3 

**  cise  the  said  office  of  mayor,  4rc.  and  for  and  during  all 

**  the  said  time,  did  there  claim,  ^c. 

The  Lord  Chirf  Baron,  who  tried  the  cause,  reported 
that  be  was  opiuion,  upon  the  trial,  "  that  upon  the  9th 
**  issue,  the  defendant  could  not  give  evidence  of  a  different 
*'  swearing  from  what  he  h^d  alfedgedupan  the  record;** 
and  *'  that  upon  the  lOth  issue"  (taken  upon  the  allegation 
of  being  by  virtue  thereof  mayor,  ^c.)  "  he  could  not  vary 
from  the  title  before  set  out,  by  virtue  whereof  he  claimed 
to  be  mayor.'*  And  he  had  directed  the  jury  to  find  for 
the  king  :  and  they  found  a  rerdict  accordingly.  And  he 
also  reported  "  that  no  evidence  was  entered  into,  upon 
any  of  the  issues  ;  and  that  verdicts  were  found  for  the 
A:ir^  upon  a// of  them  :  but  that  this  was  agreei/ to  be 
without  prejudice  in  3Xiy  future  trial.'* 
Mr.  Norton,  Mr.  Morton,  and  Mr.  Price— for  the  de- 
fendant had  thereupon  moved  for  and  obtained  a  rule  for 
the  prosecutors  (who  had  thus  gotten  a  verdict,)  to  shew 
cause  **  why  there  should  not  be  a  new  trial:*'  upon  a» 
insinuation  '*  that  the  judge  who  tried  the  cause,  had 
misdirected  the  jury  :**  which  misdirection  consisted,  as 
they  alledged,  in  this,  viz.  "  That  the  judge  had  pre- 
**  eluded  the  defendant  from  giving  any  evidence  to  prove 
^'  his  swearing,  as  set  forth  in  the  said  9th  issue;  the 
*'  judge  apprehending  and  so  directing  the  jury,  that  it 
**  could  be  of  ;io  kind  of  service  to  the  defendafU,  to  bead- 
**  RHttedto  prove  an  issue  which  if  proved  or  even  ad^ 
**  mitted,  coixld  not  a/  all  tend  to  make  out  his  right ;  for 
**  that  if  this4swearing  as  under  a  cHAHTER-election 
**  were  to  be  admitted^  yet  still  it  would  not  appear  in 
"any  part  of  the  i*ecord,  that  he  was  regularly  sworn 
**  UNDER  a  M  AND  AM  US-election  ;  which  was  the  spe* 
"  ciesof  election  under  which  \ie  claimed.*' 

Sir  Kichard  Lloyd,  Mr.  Serjeant  Poo/e,  and  Mr.  Aston 
were  prepared,  as  they  said,  to  shew  cause,  by  convincing 
the  court '*  that  the  direction  of  the  jti^e  was  right; 
**  and  consequently,  that  Ike  verdict  ought  to  stand" 

Lord  Mansfield— The  direction  of  the  judge  wa» 
certainly  right.  Therefore,  if  you  should  prevail  in  this 
application  for  a  new  trial,  it  could  be  of  no  service: 
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17^7*      ^^^9  AS  the  record  stands,  the  same  direction  must  be  gwof 
REX  ffgoin. 

y.  Yet  I  am  very  desirous  to  cure  this  slip,  if  possible: 

PHILIPS,   f"^**  the  merits  have  nevrr  been  tried. 

Consider  whether  the  verdict  may  not  be  set  aside  ; 
and  the  parties  admitted  to  plead  again, 
r    QQc    ']      The  RULE  was  enlarged;  with  this  addition,  viz. to 
L    *^^    J  shew  cause  **  why  the  verdict  should  not  be  set  aside, 

'*  AND  a  repleader  awarded,** 
[4 Burr. S WO  Mr.  Serjeant  Pooie,  for  the  prosecutor,  now  shewed 
cause  against  setting  aside  the  verdict  and  awarding  a 
repleader.  And  he  alledged  that,  though  there  should 
be  a  repleader  awarded,  yet  the  whole  record  must  never- 
theless stand  as  it  is  at  present. 

As  to  the  repleaders  in  general— be  cited  6  Mod.  1. 
The  case  of  S^ap/ie  v.  Haydon — (1st  resolution:)  it  can 
only  be  on  such  an  impertinent  issue,  as  the  court  can 
give  no  judgment  upon. 

Mr.  Norton,  Mr.  Morton,  i^nd  Mr.  Price^-contra^^foT 
the  defendant — the  issues  are  not  all  fouad  against  us, 
absolutely;  but  without  prejudice  to  any  future  dispute, 
except  as  to  the  lOth  issue. 

Mr.  Norton,  Mr.  Morton,  and  Mr.  Price  stated  tb«  mis- 
take: which  they  said  was  thus:  viz.  The  defence  set 
up  was  *'  an  election  of  the  defendant  under  a  mamlasmus, 
**  issued  pursuant  to  11  G.  I.**  And  in  setting  out  bis 
oath  of  office,  he  avers  it  to  have  been  duly  taken;  and 
shews  it  to  be  an  oath,  taken  by  him  uptm  this  eledioHp 
and  sets  out  the  right  and  proper  oath  of  office ;  but  the 
plea,  it  is  true,  goes  on,  (following,  by  mistake,  a  prece- 
dent of  a  plea  of  an  oath  of  office  taken  under  anr  election 
upon  the  proper  charter^Azy,)  and  alledges  it  to  be  a 
•wearing  at  the  same  meeting  so  holden,Sfc.  before  persons 
who  wereonly  proper  to  preside  upon  the  cuARXEit-dkiry; 
viz.  {betorr  12  burgesses,  Sfc.) 

Which  swearing  b^bre  these  improper  persons,  they 
urged  to  be  totally  immaterial :  and  that,  for  the  sake  of 
attaining  justice,  it  ought  to  be  some  how  or  other,  set 
right;  the  true  [question  having  nerer  been  tried,  viz. 
*'  Whetiier  he  took  the  oath  of  office,  agreeably  to  the 

"    DIRECTIONS  OF  11  G.  1." 

Therefore  it  shall  either  be  amended,  ok  9l  repleader 
awarded:  for  upon  the  present  record,  tliereis  no  justifi- 
cation at  all ;  and  therefore  the  issue  joiticd  is  totally  m- 
material.  The  case  of  Staple  v.  Haydon,  6  Mod.  1 .  is  almost 
in  point     1  Ld.  Raym.  707.  S.  C.  (1  Salk.  173. 216.  S.  C.) 

This  is  a  good  plea  in  substance;  but  ill  pleaded  in 
point  of  form. 

They  ought  to  have  demurred  to  this  part  of  the  plea; 
and  not  to  have  taken  issue  upon  it :  for  it  is  a  matttr  of 
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lenr,  *'  whether  the  taking  this  oath  would  have  justified      IJST. 
**  the  defendant.*'     And  a  verdict  cannot  make  that  good,        ^^^^ 
which    the  court  sees  cannot  be  so  in  law.     Therefore         y^ 
this  verdict  is  utterly  void:  just  like  that  in  Hobart  112.   philips. 
T^kcr  V.  Salter. 

And  such  repleaders,  in  informations,  are  no  novelties. 
For  in  1  Fentris  122.  the  case  of  *  Reynet  v.  Heale;  a  re- 
pleader was  awarded,  because  the  issue  was  mis-joined. 

And  they  offered  to  pa^  cosU^  in  order  to  have  tliis  mat- 
ter set  right:  and  insisted  that  this  is  but  just  and  reason- 
able; especially,  as  many  oMer  persons*  rights  depend 
upon  the  right  of  this  mayor. 

They  also  cited  Cro.  Eliz.  245.  the  case  of  Lovex* 
Walton — where  a  repleader  was  awarded  after  verdict; 
the  defendant  having  mispleaded  the  statute.  The 
reason  of  awarding  the  repleader  there,  must  be,"  be- 
**  cause  the  true  merits  had  never  been  tried.^' 

They  even  urged  farther,  that  it  might  well  be  taken, 
upon  the  face  of  the  record,  "  that  he  was  sworn  before 

the  proper  persons:"  it  being  alledged  "  that  it  was  at 

the  SAME  meeting  then  and  there  so  holden." 

But  they  insisted  that,  at  most,  this  is  only  form. 

As  to  repleaders  in  general — they  cited  1  Sir  J.iS.3P4. 
The  case  of  Rrx  v.  Philips  Mayor  of  Bodmyn;  where  the 
defendant's  title  was  clearly  defective^  and  confessed  an 
usurpation;  and  therefore,  as  the  merits  appeared  to  be 
against  the  defendant,  the  repleader  was  not  indeed 
there  granted :  but  the  general  position  seems  to  be, 
•*  that  it  mighty  otherwise,  have  been  granted." 

Mr.  Serjeant  Poo/e,  Sir  Richard  Lloyd,  Mr.  Aston,  and 
Mr.  Narespro  rege — argued  that  it  is  needless  to  grant  a 
repleader,  where  there  is  sufficient  appearing  upon  the 
record,  whereupon  to  give  judgment  against  the  party, 
txcliUive  of  the  part  which  is  pretended  to  be  immaterial. 

Nor  shall  a  repleader  be  awarded,  where  the  defendant 
has  set  forth  a  deftctive  title. 

Now,  certainly,  this  is  2l  defective  title :  he  appears  to  P    gg^    n 
be  sworn  before  improper  persons ;  and    does  not   at  all  ^ 
appear  to  have  been  ever  sworn  before  the  proper  ones. 

This  is  not  a  mere  defective  manner  of  pleading; 
like  Cro,  Jac.  434.  the  case  of  Holms  v.  Broket — where 
issue  was  joined  on  a  plea  of  payment  ie/bre  the  day ; 
or  Hob.  1 12.  the  case  of  Tasker  v.  Salter;  where  the  issue 
(upon  the  way)  was  in  etiect  no  issue  at  all. 

But  this  is  absolutely   a   defective  title;  a  swearing 


*  N.  B.  This  is  a  qui  tarn  information,  at  least ;  if  not  a 
qui  tarn  action:  the  book  is  inconsistent  with  itself;  but 
the  title  of  the  cause  shews  that  it  was  an  action. 

Vol.  L  U 
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V7S7  before  improper  persons;  and  is  like  6  Morf.  1.  the*  cafc 
R-EX  of  Staple  ▼.  Haydon.  And  tUey  cited  Cro.  Eliz.  214.  the 
case  of  Lacy  v.  Reynolds;  where  thongh  the  issue  wa^- 
piiiLi^^  immsaterial,  yet,  the  plea  confessing  the  words  the  court 
gave  jirdgn»ent  as  upon  a  confession-.  So,  CarihewSll^ 
The  case  of  Jofm  r.  Bodinner;  acid  1  9dlk.  173.  S.  C. 
a  like  resolution.  So^  1  Ld.  Uaym.  390.  the  case  of 'FtMi 
V.  Polehamptofi. 

But  if  a  repleader  ahould"  be  granted  as  to  this  issue,    , 
ytt  enough  (beside  this)  will  stand  upon  this  record  ta 
entitle  us  tojudgment  for  the  king. 

Repleaders  are  never  awarded  for  the  sake  of  the  p«^- 
ties ;  Dut'for  the  sake  oftHecoifRT. 

And  this  is  the  reason  why  there  are  no  eosfr  upon  re- 
pleadei^s  :  as  appears  by  2  Ai/ft..-TifUe  Repleader,  p.  579* 
(whrch  is  ati  abridgment  of  the  case  of  Staple  v.  HdydoH^ 
in  6  Mod.  I .  and  t  Ld.  Eaym.  707.) 

Nor  shall  repleaders  ever  be  awarded,  where  ^«/^cifiit 
appears  upon  the  record^  whereupon  the  C6uTt  can  ghejudg^ 
ikent,  lUiey  shall  not  be  awarded,  only  because  the 
party  has  mistaken  his  rase:  they  shall  never  be  award- 
ed, but  where  the  issue  is  so  imi^tirial  that  th^  court 
catitiot  tell  how  to  give  judgment.  In  the  case  of  SerjeHnt 
y,  Fairfax  in  1  Lev.  32»  it  is  laid  down  by  Twysdeft^  and 
agreed  by  the  Gh.  Justice  and  fVyt^hanir  thRt  "  atn  im*- 
"  material  issue  Is,  where,  upon  the  verdict,  the  court ciin- 
^  not  know  for  whom  to  give  judgment ;  whether  for 
•*  the  plaintift*,  or  for  the  defendant" 

It  depends  upon  the  plea  pleaded;  ^not  upon  the  real 
merits:  for  though  the  issue  be  mproper^  yet  judgment 
shall  be  given ;  as  is  expressly  laid  down  in  the  same  caae 
of  Serjeant  v.  Fairfax — 1  Lev.  32.  **  If  an  improper 
*'  issue  is  taken,  and  verdict  given  thefeon;  judgment 
•*  shall  be  given  thereupon ;  be  it  for  the  plaintiff,  or  for 
^  the  defendant,"  Cro.  Jac.  288,  the  case  of  Tampion 
r  298  l  ^*  ^cwbon,  and  Bridget  his  vcife:  tlie  plea  of  the  feme, 
^    ^  without  the  baron  was  no  plea  at  all,  nor  confessed  any 

thing.  In  /^rto.  Repleader  55.  it  did  not  appear  how 
much  the  executors  had;  who  pleaded  ••riena  intir 
"  maines,"  which  was  found  against  them.  Cro.  Eliz. 
245.  the  case  of  Love  v.  Wotton^  (where  the  stattitlg  of 
usuiy  was  niisrecited)  was  a  case  wberfe  tio judgment  eouti 
be  given ;  for  the  court  were  ho^md  to  know  the  statute; 
and  that  there  was  no  such  statute  as  was  pleaded,  wbiclfe^ 
was  a  statute  made  the  sixth  of  February. 

In  the  present  case  here  is  no  fault  in  the  pleadings. 
Therefore  where  shall  the  repleader  begin  ?  This  case  is 
NOT  the  subject-matter  rf  a  repleader:   This  is  only  a  de- 
fective title. 
It  would  be  an  BRROR,  to  grant  a  repleader^  where  the 
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c:ourt  can  give judgoient  ttpon  the  pleadings  fitready  bcfbr^ 

Now  here,  the  Jefendant  who  claims  to  be  h^yor  has 
ocoT  sAear/i '*  that  he  vas  sirom  before  the  proper  pftr- 
*•  sons:"  and  the  court  cannot  prcsumr  it.  He  is  asked 
•*  guo warranto''  he  acted  as  mayor:  and  his  defence  is 
this  "  by  a  proper  election  and  {improper)  swearing  :"  and 
that  *'  £o  warranto,''  he  acted  as  mayor.  But  this  plainly 
appears  to  the  court  to  be  no  warrant  at  all.  Therefore 
the  court  must  irivejudgmentagfli//s^  him. 

And  the  chiet  baroa  certainly  determined  right;  for  a 
man  cannot  plead  one  case,  and  then  prove  another, 

/fo6.11*2.  The  case  of  Tasker  v.  Salter  is  not  like  this 
case.     IViis  is  ^fact\  on  which  the  juryA^re  judged. 

And  sureiy  it  does  not  follow,  nor  can  it  be  taken  upon 
the  face  of  this  record,  that  because  he  was  sworn  at  that 
ASSEMBLY,  he  must  therefore  be  sworn  before  the  proper 

PERSONS. 

On  the  contrary,  it  is  most  manifest  that  he  has  not  set 
out  K complete  title  to  exercise  the  franchise:  and  there- 
fore the  court  must  give  judgment  against  him. 

The  other  issues  were  never  proved:  and  even  this  bad 
title,  set  up  by  this  issue,  is  found  false;  viz.  "  That  be 
*^  was  not  so  sworn  in,  as  he  has  pleaded.** 

Judgment  shall  be  given  against  the  defendant,  even 
upon  an  issue  misjoined,  if  found  for  tlte  plaintiff.  Cro* 
Eliz.  778.  The  case  of  Di^hlon  v.  Bartholomew,  b  Co* 
Rep.  43.  Nichots  case.  Cro.  Jac,  377.  I'he  case  of 
EAward  Maria  Wing  field  v.  Bell.  ^ILl.U.  b.  Rex  v. 
Jierle*  Which  case  proves  that  if  a  man  sets  up  a  right,  r 
different  from  his  title,  it  shall  be  against  him ;  and  he  »- 
shall  not  set  up  another  title,  afterwards. 

The  court  may  here  give  judgment  as  upon  a  confes- 
sion, when  the  issue  is  immaterial,  and  the  mistake  not 
amendable:  and  there  shall  in  such  case,  be  no  repleader, 
Cart/ie^  371.  The  case  of  Jones  v.  Budinner,  expressly, 
5  Mod.  226,  227.  S.  C.  Cro.  Jac.  678.  The  case  of  Johns 
V.  Ridler:  where  though  the  issue  was  immaterial,  yet 
being  found  ybr  Me  plainiiff,  it  was  adjudged  for  him, 
upon  the  defendant*s  confessing  the  ejecting. 

In  the  case  of  Lovt  v.  Wotton,  Cro.  Eliz.  245.  the  court 
cpuid  not  give  a  complete  judgment 

Cro.  Car.  25.  The  case  of  Knight  v.  Harvey^  adminis- 
trator oi Harvey y  M.  1  C.  1.  (where  the  defendant  pleaded 
an  impossible  judgment,  and  riens  en  sesnutincs,  but  only 
to  satisfy  it;  and  the  plaintilf  replying,  the  issue  was 
found  for  the  plaintiff,  and  he  had  judgment;.)  is  a  case 
parallel  to  the  present:  for  as  the  judgment  there  pleaded 
was  a  bad  judgment,  so  this  is  certainly  a  bad  swearing  in. 
Therefore  the  cpurt  will  beie^iye  judlginent  upon  the  iw- 
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17 ST*     formation;   as  they  did  upon  the  plaintifTs  declaratiotl 
liLX        there,  notwithstanding  that  impossible  issue  being  found, 
V.  it  being  found  for  the  plaintiff. 

FHiLiFSv        Here,  both  the  election  a  n  d  s^yearing  in,  ought  to  hav€ 
been  well  pleaded :  neither  is  a  defence,  of  itself  alone. 

And  the  court  cannot  take  notice  oi  \\\e  fact  ^otherwise 
than  AS  it  has  been  p/eofZcrf. 

Therefore  judgment  maybe  given,  as  upon  a  confession, 
in  the  present  cnse:  for  the  defendant  shezcs  no  right  at 
all,  to  act  as  mayor. 

So  that,  upon  the  whole,  judgment  ought  to  be  entered 
for  the  king,  upon  the  faqe  of  this  record.  To  prove  which, 
they  cited  2: Strange  S13.  The  case  of  Broonie  v.  Rice 
^fl/'in  C.  B.  as  in  point:  where,  though  the  justification 
confessed  the  cause  of  action,  in  effect,  yet  the  plaintiff 
replying  "de  injuria  su^  propri*^  absq;  tali  cau^a,**  issue 
was  thereon  joined,  and  found  for  the  defendant ;  but  the 
verdict  was  set  aside;  and  judgment  ordered  to  be  en- 
tered for  the  plaintiff,  and  a  writ  of  inquiry  of  damages 
to  issue. 

Mr.  Norton  in  reply. — 

The  SUBSTANTIAL  part  of  this  plea,  is  the '*  being 
**  sKornnt  this  assembly,  immediately  after  the  election;^ 
f     300    n  ^^^  ^^^  PERSONS  *•  before  whom  the  swearing  is  alledged 
*"  -^  "  to  have  been,"  may  be  considered  as  surplusage.     Ifso, 

we  ought  to  have  been  let  in,  at  nisiprius,  to  prove  our 
plea:  i/it  is  not  so  to  be  taken,  we  ought  now  to  be  let 
in, either  to  amend,  ov  to  replead. 

This  would  plainly  be  a  good  bar,  if  well  pleaded. 
Therefore  the  court  will,  for  the  sake  of  justice,  grant  a 
repleader. 

The  title  set  up  by  the  defendant  is  an  election  under  a 
mandamus;  and  the  defendant  has  accordingly  stated  an 
election  made  pursuant  to  the  directions  of  the  11  G.  1. 
and  a  swearing  in,  pursuant  to  it :  but  he  goes  on,  and  par- 
ticulaily  she\\s  a  swearing  in  before  twelve  burgesses^  the 
cuAkTER-officers,  (which  should  have  been  alledged  to 
be  before  "  the  persons  directed  by  the  11  G.  1.  viz.  the 
"  ther\ presiding  officer;^*)  and  this  upon  issue  taken  there- 
on, is  found  against  him.  Now  surely  this  has  nut  tried  the 
MERITS:  this  i&sue  Vf2LS  quite  immaterial.    And  therefore 
there  shall  be  a  repleader :  and  this  must  be  a  repleader 
of  our  whole  entire  title. 

But  they  say  that  •*  this  is  a  defective  title;  not  a 
"  mere  iwiproper  title :  and  that  therefore  judgment  shall 
"  be  given  against  the  defendant." 

Now  this  is  not  the  rule  of  repleaders.  Indeed  if  the 
bar  be  evidently  not  agoodjustijication,  it  is  idle  to  grant 
a  repleader :  but  otherwise,  a  repleader  shall  be  awarded. 
In  Cro.  Jac.  5.    The  case  of  Coxe  v.  Croprrell,  the  bus- 
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l>and  pleaded  "  not  guilty,**  when  no  tort  was  supposed  in       1757 
bim ;  bo  that  this  was  a  case  where  the  real  question  had       rex* 
not  been   tried:    and  therefore  the  court  granted  a  re-         ^ 

pleader.   ^  philips 

And  the  party  who  makes  the  first  fault,  may,notwith- 
-standing  that,  pray  a  repleader. 

Wherever  the  court  see,  upon  the  whole  record,  that 
the  issue  joined  will  not  try  the  true  question^  the  court 
yriW  grant  a  repkader. 

The  case  of  Serjeant  v.  Fairfax,  1  Lev.  32.  P.  13  C.  2. 
B.  R,  is  strongly  for  us.     It  was  a  bad  plea  ;  it  proceeded 
originally  ^rom  the  defendant:    an  immaterial   issue  was 
joined ;    and  a  verdict  was  *  against  him :   and  yet  a  re-  ♦  No :  the 
pleader  was  awarded;  because;  the  merits  had  not  been  y^rdict  was 
determined,  and  the  court  could  not  therefore  know  forf!^^}^^^^- 

«rWo  give  judgment  ^.      ,      ,  [h^pt^tiff ' 

But  they  say  that  "  here  is  sufficient  tor  the  court  to  r      qqi    T 
«  give  judgment  upon."         _    ^    ^  ,  .  ^       ^       LtccI  for  a"' 

I  answer,  niat  these  are  not  to  be  taken  as  independent,  repleader.  In- 
unconnected  issues;  but  as  one  entire  titi^e,  though  deed Twisden 
consisting  indeed    of  various  distinct  parts.      And   he  ?*'^  "  *J**' 
said  he  could  see  no  reason  for  the  crown's  taking  such  i^rac*thin 
a  number  of  issues,    upon  these  quo  warranto  intbrma- be  the  Terdict 
tions:  indeed  perhaps  the   single  issue  of  **  not  mayor,"  for  the  plain- 
would  take  in  the  whole.  tiff  or  thede- 

Lord  Mansfield—  fendant," 

General  rules  are  wisely  estJiblished,  for  attaining  jus- 
tice with  ease,  certainty,  and  dispatch. 

But  the  great  end  of  them  being  "/o  do  justice,'*  the 
court  are  to  see  that  it  be  really  attained. 

Inorderto  discover  what  was  just  upon  the  present 
occasion,  he  said  he  would  consider  this  case  in  two 
views;  viz, 

Ist.  Upon  the  mere  foot  of  the  swearing,  as  it  is  here 
pleaded  and  putin  issue;  and 

^dly.  Whatalteration  is  made  by  the  other  issues,  and 
the  verdicts  upon  them,  found  in  the  manner  as  they  have 
here  been. 

First — If  this  issue  upon  this  swearing-in,  had  stood 
alone,  this  had  been  an  immaterial  and  void  issue;   as  it 
tends  to'prove  nothing,  either  for  the  crown,  or  for  the  de- 
fendant; and  from  which,  no  conclusion  can  be  drawn, 
either  way. 

It  appears  too,  upon  the  record,  that  this  might  have 
been  so  pleaded,  as  to  have  shewn  whether  he  bad,  or 
had  not  a  right:  (supposing  the  question  to  be  confined  to 
this  single  issue.) 

What  is  the  rule  of  law  then,  as  to  such  an  immaterial 
i«8ue  joined,  and  verdict  upon  it  ? 

It  is,  *<  that  when  the  finding  upon  it  does  i^ot  deters 


302   .  Easter  Tenn,  30  Geo.  8. 

1757.      "  wf««  th€  rights  the  court  ought  to  award  a  r^plcsader: 
REX       **  unless  it  appears  from  the  wbcrfe  record,  that  no  mmnntr 
V.  "  of  pleading  the  matter,  could  Acrre  availed^ 

PHILIPS*       'f  he  principal  cases  to  prove  this  are  (amongst  many 

others  to  the  same  eR'ect.) 
[     302    3      6  Mod.  2.    The  case  oi  Staph  v.  Haydon,  (first  readii- 
tion ;)  where  the  court  held  ••  that  a  repleader  is  to  be 
*•  awarded,  when  n/cA  an  issue  is  joined,  as  the  court, 
after  trial  thereof,  cannot  give  a  judgment;  as  being 
impertinent,  and  Uoi  determining  the  right  "  (I  lay  the 
stress  on  these  words, "  and  kot  determining  the  right/*) 
Moore  86T.    The  case  of  Tasker  v.  Salter,  (S.  C.  with 
Hobart  1 12.)    The  verdict  passed  upon  a  void  issue :  and 
the  court  awarded  a  repleader.    It  was  as  no  issue  at  all, 
and  impertinent,  as  pleaded. 

Here,  it  MIGHT  Aare  been  pleaded  ri^ti  but  05 there 
pleaded,  it  did  not  conclude;  and  therefore  the  court 
could  not  determine  the  right. 

So  the  case  in  Cro.  EHx>  245 « Love  v.  Wotton^  (a  plea 
of  the  statute  of  usury,  upon  the  usurious  bond—)  there, 
as  the  statute  was  pleaded,  thecouclusion  '*  that  the  obii« 
*'  gation  was  taken  by  usury,  4r^."  was  immaterial :  but  the 
statute  mgkt  have  been  pleaded  right ;  and  then  it  would 
have  been  a  good  defence.  And  therefore  the  court 
awarded  a  repleader. 

But  there  is  a  later  case,  (and  the  courts  have  been 
more  liberal  of  late  years,  in  their  determinations,  ami 
have  more  endeavoured  to  attend  to  the  teal  justice  of  the 
case  than  formerly ;)    and  this  is  the  case  of  Tryon  v. 
Carter^  M.  8  G.  2.  which  is  reported  in  2  Strange  994.  and 
is  a  very  material  case.  '*  A  bond  conditioned  for  payment 
"  of  money  on,  or  before  5th  December.     Plea  of  pay- 
ment on  5th  December;  replication,  issue,  and  verdict 
for  the  plaintiff.*'  This  was  bolden  to  be  an  immaterial 
issue ;  and  a  repleader  was  therefore  awarded :  though  it 
would  have  been  conclusive,  if  foimd  for  the  defendant ; 
but    did  not   conclude,  when  found  for  the  plaintiff. 
Therefore,  (though  that  was  a  slip  of  the  defendant)  as  it 
did  not  determine  the  question,  a  repleader  was  awarded. 
The  case  that  has  been  mentioned,  of  Rex  v.  Philips, 
Jlf.7  G.  1.  in  I  Strange  394.  i$  material,  for  tbenr^ason 
given  by  Ld.  €h.  J.  Pralt.    For  if  the  justifieation  is 
such  ip  poii\t  of  matter  and  substance,  as  coirid  not,  if 
put  into  any  form  of  words,  be  material  with  regard  to 
the  defendant  by  way  of  defence,  it  is  in  vain  to  grant  a 
repleader ;  it  being  to  no  purpose  to  do  so,  where  the  case 
itself  cannot  be  amended,  or  would  beat  aU  material,  if  put 
in  any  shspe  whatsoever :  which  was  the  case;  for  it 
amounted  to  a  confession  of  the  usurpation,  as  was  there- 
hoMeo.    And  if  it  did,  then  he  very  rightly  said  *'  that  if 


Easter  Term,  30  Geo.  9.  SOS 

^  the  court  should  grant  a  repleader,  the  defendant  could     1757 
^*  fM/meiicf  his  case:  for  the  plea  would  stand;  and  after  ^'' 

"^  the  formality  of  a  demurrer,  the  court  must  give  judg-r        ^^^ 
*••  nient  upon  tke  goodness  or  badness  of  it."  And  Ld.  Ch.         ^* 
Just  VtoH  went  on,  and  compared   it  to  an  ill  justifica-   ^^^^^ J*?- 
^ion  in  trespass,  (where  no  form  of  words  would  have 
made  it  a  defence;)  and  therefore  was  of  opinion  thata9 
^Ue  plea  was  ill,  and  contained  no  title  to  the  franchise, 
the  court  might  give  judgment  upon  it,  as  confessing  an 
usurpation,  (r.  1  Strange  398.) 

Now  Afre,  supposing  (as  I  said  before)  the  swearingto 
be  theo»^  issue ;  it  is  not  a  question  totally  inconclusive^ 
'*  whether  he  was,  or  was  not  sworn  before  these  2>e^* 
**  iOHsf^*  Does  it  at  all  conclude  to  the  real  question  t  Is 
not  this,  manifestly,  a  slip?  Does  it  not  appear  that  this 
plea  *  COULD  have  been  mended?  Certainly,  it  could;  viz*  ♦  N.  B. This 
by  pleading  the  swearing-in,,  to  have  been  agreeable  to  the  P^  neevoM  to 
statute  of  11  G.  1.  (c.  4.  §  4,  which  directs  it  to  be  before  "*2  >^ 
the  t  presiding  officer.)    Therefore,  the  nEALjWiceoff„|jJ^^J2rt 
the  case  is,  that  this  slip  should  not  be  fataiybr  ever.         as  to  fact 

This  is  a  franchise  of  great  importance.    It  is  so,  in  ^^  ^?^* 
itself:  and,  besides,  the  rights  and  privileges  of  r?uiny  ^,"*''»  ^i^tinc. 
o^Aer  persons  do  depend  upon  it.    And  these  writs  of  J'^"^ 
mandamus  issuing  pursuant  to  this  act  were  intended  for  399. 
the  settling  and  preserving  of  corporations.  I  yjj^  ^^    , 

If  this   was  the   single  issue,  I  think  they  would  be  Charles  Mal- 
ekarljf  intitkd^  in  this  case,  to  a  repleader.     Yet  dea,  B.  R. 

Secondly — it  is  objected"  that  here  are  many  other  }}^^^^^^^' 
"  issues^  all  found  for  the  crown^  as  well  as  this."  ^'^  n' sVso 

But  the  issue  just  now  spoken  of  as  immaterial  and  rAo„.lo,oo*T 
void  IS,  an  issue  taken  upon  an  essential  part  ot  an  entire 
defence :  for  the  defence  here  pleaded  by  the  defendant 
is  one  entire  defence ;  notwithstanding  that  the  crown  is 
at  liberty  to  take  distinct  issues  upon  the  distinctpflr/5  of 
it  And  therefore  it  would  be  absurd  and  inconsistent, 
that  the  finding  against  the  defendant  upon  the  other 
issues,  the  other  par^5  of  one  entire  defence,  should  stand; 
in  case  we  should  grant  a  repleader  upon,  or  an  amend- 
ment of  this  part:  for,  if  that  should  be  permitted,  the 
finding  would  still  be  against  the  title  of  the  defendant, 
it  being  set  up  and  pleaded  as  one  entire  title. 

I  agree  that  if  it  appeared  upon  the  whqle  record, 
"  that  the  defendant  was  not  duly  elected,"  it  would  be 
as  Ld.  Ch.  Just  Pratt  says,  2l  vain  and  idle  thing,  to 
grant  a  repleader. 

But  if  the  rest  of  the  issues  are  only  parts  of,  ^nd  de-  T     gQ^.    T 
pendant  upon  the  whole  title;  the  same  reason  does  "^ 

not  then  hold. 

The  way  to  do  complete  justice  indeed^  is  to  let  in  the 
putf  side»  vrithput  pr^juflicinj^  the  other. 
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1757.  ^^  SirepUadfrvfVLS  to  be  grantecl,(iipon  the  suppositiofs 

rex'      of  this  being  theonli/  issue,)  it  must  be  *  without  coiix. 

y^         But  as  this  was  a  mistake  of  the  defendant ;  (in  which  tbe 

PHILIPS,  P^^^^^^^^  w^s  not  to  blame,)  we  ought  to  do  the  most 

*  V.  6  Mod.*    complete  justice  we  can,  between  both. 

s.  6th  point.        My  Ld.  Ch.  Baron  was  right  in  his  opinion,  "  that  he 

•ccord.  ««  could  not  admit  proof  different  from  the  issue  joined ;" 

and  also  "  that  this  issue  was  connected  with  the  others.*' 

If  so,  the  verdicts  were  without  evidence:  and  it  was 
agreed"  that  they  were  to  be  without  prejudice-'* 
Therefore  such  verdicts  ought  to  be  set  aside,  as  without 
evidence:  and  not  to  conclude  against  the  defendant, 
which  would  be  a  prejudice. 
[4  Bur.  2189.]  Therefore  he  proposed  to  set  aside  these  whole  verdicts, 
on  parent  of  costs;  and  to  give  the  defendant  leave  to 
amend  his  plea. 

If  it  had  been  upon  a  demurrer  (which  there  might 

have  been)  the  court  xcould  have  given  leave  to  amend. 

[Vide  Ch.  Pr.      This  seems  to  be  the  true  way  to  come  at  justice ;  and 

s«9.  Ld.         what  we  therefore  ought  to  do :  for  the  true  text  is  **  honi 

JUjm.  950.J   <(  judicis  est  £/mp//are  justitiam  ;"  (not  ** jurisdictionem^* 

as  it  has  been  often  cited.) 

This  is  what  I  would  wish  to  do,  if  we  can  do  it. 
Mr.  Just.  DcNisoN — 

Formerly,  verdicts  were  not  used  to  be  set  aside :  and 
therefore,  at  that  time,  repleaders  used  very  commonly 
to  be  granted.  But  they  have  been  less  usual  of  late, 
since  the  practice  of  setting  aside  verdicts  has  prevailed. 
On  repleaders,  the  issue  was  considered  as  void;  and 
the  verdict  too;  and  consequently,  the  judgment  was, 
•*  to  replead'' 

An  information  in  nature  of  a  quo  warranto  does  not  dif- 
fer from  other  cases. 
C2Q  <  -1  Here  is  an  entire  plea:  the  replication  separates  it,  and 
-I  takes  issue  on  different  parts  of  it.  The  replication  ought 
to  have  demurred  to  this  immaterial  part  of  the  plea : 
but m//€  is  joined  upon  it;  and  there  is  a  verdict  upon 
it  in  the  negative,  viz,  **  that  the  defendant  was  not  so 
"  sworn  as  he  has  pleaded."  What  can  the  court  do? 
The  issue  and  verdict  are  impertinent  and  void.  How  then 
can  tbe  court  sivejud^ment^  when  it  dots  not  appear  whe- 
ther tbe  defendant  had  a  right,  or  i^ot?  (I  speak  now 
upon  this  single  issue  o/i/yj 

Well  then,  if  you  set  aside  anyjpar^  of  the  verdict,  you 
must  set  aside  the  fc;Ao/e. 

And  this  used,  formerly,  to  he  one  issue. 

I  well  remember  that  case  of  Rex  v.  Philips,  M,  7  G. 

1.    It  went  upon  an  usage  to  hold  over.    The  point  was 

whether  a  repleader  should  be  granted,  when  the  case 

could  not  be  varied :  and  it  was  holden,  that  that  would 
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have  been  vain  and  idle.    On  the  contrary,  it  was  said      1757, 
that  it  would  be  a  different  thing,  if  the  case  could  have        rex* 
been  mended  upon  a  repleader.     I  do  not  doubt  but  that         ^ 
there  were  great  numbers  of  other  issues  in  that  case,  as    p^rr  jpg. 
well  as  in  this:  and  yet  a  repleader  xs/ouldhave  been  there 
granied\it\ie  case  could  have  been  mended^  on  the  usage. 

The  whole  must  be  set  aside,  if  part  is  set  aside. 

It  is  said  '*  that  this  is  a  defective /iV/e.*' 

But  it  is  NO  title  at  all:  it  is  only  one  link  of  the  whole 
chain. 

I  think  we  may  set  aside  the  whole  verdict  upon  one 
of  the  issues  being  void.  And  this  is  better  than  grant- 
ing a  repleader  upon  which  a  writof  error  may  be  brought, 
and  may  long  depend;  which  will  be  a  much  greater  de- 
lay of  justice. 

Mr.  Just.  Foster— 

l^is  was  an  election  under  a  mandamus^  upon  the  sta- 
tute of  II  G.  I.  in  order  to  settle  the  peace  of  the  bo- 
o  ugh. 

Here  are  twelve  issues  joined,  all  found  for  the  king ; 
and  without  evidence^  or  any  of  them :  so  that  none  of 
them  have  been  yet  really  tried. 

It  is  agreed  '^  that  in  case  of  a  single  issue  which  doth 
"  not  determine  the  right,  (which  way  soever  found,)  a 
••  repleader  may  be  granted." 

The  ninth  issue,  in  this  case,  falls  directly  within  this  V    306     1 
rule.     It  is  totally  immaterial  to  the  question  of  right  •* 

If  therefore  the  verdicts  on  the  other  issues,  upon  which 
no  evidence  was  given^  vary  the  case  and  stand  in  the  way 
of  a  repleader,  they  ought  to  be  all  set  aside :  or  other- 
wise complete  justice  can  not  be  done. 

And  I  think,  as  this  case  is  circumstanced,  the  agree* 
ment  mentioned  by  the  Lord  Chief  Baron,  •**  that  the  ver-  *  ^>^«»nte, 
"  diets  were  to  be  without  prejudice  in  ^Xkv  future  trial ^^  ^^*' 
may  without  a  strain  be  extended  ioBxiy  future  litigation 
in  the  cause. 

Lord  Mansfield — 

I  am  now  fully  satisfied,  by  what  my  brothers  have  [4  Burr. 
sa\d,t\i^t  the  whole  verdict  may  be  sf /  aside^  on  payment  ^^^^'^ 
of  costs,  and  with  liberty  to  amend  the  plea. 

But  that  must  be  upon  a  particular  motion. 

And  I  have  no  doubt  but  that  we  may  do  this,  with- 
out fAecowsew^  of  the  prosecutors. 

Which  motions  (to  set  aside  the  verdict,  on  payment 
of  costs;  and,  to  amend  the  plea,  on  payment  of  costs;) 
were  accordingly  afterwards  made  by  Mr.  Norton; and 
granted,  after  a  faint  attempt  by  Mr.  Serjeant  Poole  to 
shew  cause,  and  then  to  get  costs  as  between  client  and 
attorney ;  in  both  which  attempts,  he  was  unsuccessful : 
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1757.  f^^  ^^  ^^^^^  ^^^  ^^^  ^^  ^^^^  made  absolute,  upon  (^y? 

BEX*  ™^^^  ^^  commoD  cosiu;  obliging  the  (t^fi^ndant^  Wwey^jt 

y^  to  take  abort  notice  of  trial, 

PHILIPS. 


No.  ISS. 
Fridaj,  1 9tb 
Mij,  1757. 
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R£X  TersuslmiAmnAiiTS  op  FujmMXMQtov. 

( Lord  Commissioner  Wii^mot  a&<eii/.) 

^e  this  CASE  abridged  in  the  Table;  and  at  large  iu 
the quarto*edition  of  ipy  Sei:tlcmi;nx»>case8,  Ku. 
133.  pa.  416. 

Rex  versus  Inhabitants  of  Alton, 

{Lord  Commissioner  Wjlm QT  ^hsent.) 

See  this  case  abridged  in  the  Table;  and  at  large 
in  the  quarto-edition  of  ipy  SEr7J(<EMENT<*cA9£$, 
No.  134.  p.  419. 
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Paxto)!  ursus  Knioht. 


ProhibitioD 
Bot  to  go  af- 
ter lentence. 
iiolett  defect 
of  Juritdiction 
be  apparent 
in  tbe  libel. 
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IMTR.  Norton  shewed  cause  agaiost  ft  prohibitiou.    * 

Tbie  was  a  question  whether  a  prohibition  9hQul4  be 
granted,  to  stay  proceedings  in  an  accl^iistical  cpurtt 
ill  a  suit  by  a  quaker,  for  a  se^i  in  $.  church ;  foundiilg 
his  title  upon  a  fretcrijplive  right:  in  which  suit  tl^ 
acclesiafltical  court  had  attermined  against  him.  And  he 
now  caaioe,  after  sentence  below,  for  a  prohibition.  Nptf 
-^an  immemorial  prescription  Wf^  alteoged  on  ko$h  pid^a. 

Mr.  ^Toflon^against  the  prohibition,  ciu^  9  lA*  Jt^um^ 
755.  the  case  of  Jacob  v.  Dallow.  2  Salk.  551.  S.  Q.  5  M^ 
436.  S.  C.  Cases  in  B.  R.  temp.  W.  3. 993.  &  C.  Farreski/, 
6.  S'.  C.  (a) 

Aa  to  prohibitions  after  seutene/e^ 

Hetley  93.  the  case  of  Maion  y.  Jyl^e  ( which  ba4  be^^ 

ia)  See  also  3  Mast,  478.  5  Mast,  348.  17  Fin.  570, 
^71.  a3  to  seats  in  a  church.  A«  to  prohibitjion  op  ac- 
count of  a  preacriptioxu  vide  J7  Fin.  5oO.  pi  16  fwd  JT- 
and  the  notes  .561.  p/.  18, 19* 

A  libel  for  an  eccte^iaatiqal  duty  m^y  be  foy nded  QQ  a 
prescrijption^  and  it  is  not  a<^  iQ^uae  for  a  prohibiUoB 
unless  it  be  denied,  and  then  it  is.    Palm.  440.  Noy,  81. 


Eftstet  Titrm^  so  Geo.  9.  3IS 

cited  on  the  4>tller  side,)  is  a  cose  to  which  the  court  ivill       1757. 
not  pay  great  attention :  it  was  determined  temp.  C,  K     ik^^^ron 
and  ia  a  looee  note  ;and  even  *  Mr.  fVatson  in  his  Com-*  ^^ 

ptee  Incumbent  treats  it  as  a  case  of  no  authority.  kkioht. 

The  court  will  not,  after  tentence^  (a)  grant  a  prohibi-  *  jvir.  Juit.* 
lion,  unless  the  defect  ol  jurisdiction  appears  upon  the  Deniion  ob- 
face  of' the  lihei.  (b)  served,  that 

1  Strange  187.  the  case  of  Jr^yle  v.  Hunt^  is  expressly  i^„^^^JJ|J^^ 
so  in  point.     And  the  case  ot  Stone  v.  VowUr^  ■^^*^*' ^  w^"not  writ- 
Annm — there  cited  (fo.  188.)  is  to  the  same  effect.     1  Ld.  ten  by  W«t» 
Raym.  436.  is  also  in  point :   the  churchwardens  of  Mar^  fon ;  but  by 
ket  Bomorth  v.  the  rector  of  Market  Bosworth ;  where  the  ^^1^  **^*  ^ 
BDiritual  court  had  adjudged  against  the  custom  set  up ;  ^^^** 
though  their  law  allows  a  /ewtime,  than  the  common  law, 
to  make  u  custom :  but  the  prohibition  was  denied.     So 
here»ifthe  spiritual  court  will  admit  /ess  evidence  of  a 
prescription,  than  the  temporal  courts  will ;  and  the  pre- 
scription'is  nevertheless  found  to  be  groundless  ;  it  is  cer- 
tain that  the  party  who  sets  it  up,  can  have  no  reason  to 
come  for  a  prohibition,  after  sentence.*     And  his  only  rea-  #  y  p  n 
son  for  it  can  be,  (as  the  court  observed  in  the  last  cited  Uutchiai, 
case,)  to  get  clear  of  those  costs,  which  he  has  by  his  own  p.  175,  post 
vexatious  suit,  rendered  himself  liable  to;  and  which  (as  pa. 
was  there  adjudged)  he  ought  to  pay. 
►   But  the  COURT  seemed  to  think  that  if  the  sentence 
of  the  ecclesiastical  court  was  a  nullity^  their  award  of 
costs  must  be  so  too.     And  here  are  reciprocal  prescriptions 
alledged :  and  the  prescriptive  right  of  the  one  is  deter- 
mined/ar,*  though  that  ofthe  other  is  determined  crgaiit«^ 
Thw  nave  adjudged  the  adverse  prescription  to  be  a 
good  one :  which  they  could   not  try ;  and  which  they 
will  establish  upon  less  evidence  than  the  common  law 
requires. 


(a)  But  that  they  will,  if  it  appears  on  the  face  of  the 
proceedings,  see  Salk.  548.  12  Mod.  132.  Godb.  163. 
Comb.  356.  Af os.  907.  4  Bur.  2037.  2  Wils.  195. 

(6)  This  is  a  clear  ground  for  granting  the  prohibition  if 
the  ecclesiastical  court  did  adjudge  the  prescription  in- 
sisted  on  by  the  defendant  to  be  good;  but  no  such  thii^ 
is  mettiiooed  in  the  state  of  the  case,  and  it  is  veiy 
strange  if  they  did:  for  as  the  defendant  was  here  re- 
spondeat, there  it  was  sufficient  for  them  to  determine 
^^[aiBst  the  plaiatiff^s  prescription ;  and  if  that  was  so, 
all  the  cases  cited  by  Mr.  Norton^  are  in  point  agaiaat 
granting  the  prohibition ;  that  in  JaL  Roj^*  75a.  goes 
furtb^,  for  there  the  court  refused  a  prohibition  after 
seiltencei  notwithstanding  the  ecclesiastical  court  had 
determined  in  favour  of  a  suit  there  founded  on  usage, 

2 


316  Easter  Term,  SO  Geo.  3. 

17^7.  -^^^  Lord  Mansfield  said  that  though  he  vrzsvery 

PAXTOK     sorry  that  the  court  were  obliged  to  grant  a  prohibition, 

y^  (because  the  party  applied  for  it,  only  to  get  rid  of  paying 

KK1GHT.     ^^^  costs  Occasioned  by  his  own  vexatious  suit ;)  yet  he 

thought  they  could  not  avoid  doing  it. 

Per  cur.  Rule  for  a  prohibition  made  absolute. 

r    Qig    -I  Rex  versus  Joseph  Chaplin  Hankey,  Esq. 

I6tb  Maj  [Lord  Commissioner  Wilraot  absent.) 

1157. 

lofonnation      ^^^E  Ralph  Carr  an  attorney,  applied  for  an  iitforma- 

foracbaUenge  v^  /ion  against  the  defendant,  for  sending  himacAa/-* 

denied  to  the    lent^e, 

fint  fender.  5pon  hearing  the  affidavits,  and  the  letters  that  passed 
between  these  two  gentlemen,  the  court  thought  that  Carr 
himself  appeared  to  have  sent  the  first  challenge  to  the 
other;  at  least,  that  his  letters  manifestly  imported 3.  chal- 
lenge :  which  the  other  clearly  so  understooa,  and  accord- 
ingly  accepted,  and  proposed  to  fight  with  pistols. 

[Comb.  10.]  The  court  hela,  that  though  the  defendant  had 
behaved  very  improperly;  and  though  it  would  have  been 
right  for  the  court  to  have  granted  even  eROss-i»/orm<i- 
tionSf  in  case  each  party  had  applied  for  an  information 
against  the  other ;  yet  they  thought  that  when  the  ^g- 
gressor^  who  gave  the  first  challenge,  came  and  applied 
for  an  information  against  the  other  who  onfy  accepted  it, 
(however  improperly  and  unlawfully;)  it  was  a  very  dif- 
ferent case ;  and  that  the  court  had  no  reason  to  give  him 
this  EXTRAORDINARY  remedy,   by  way  of  information: 

„  .  _,  but  ought  rather  to  leave  him  to  his  ordinary  remedy^ 

1029.?*^"°'     by  action  or  by  indictment. 

Therefore  the  rule  "  to  shew  cause  why  an  information 
**  should  not  be  granted/*  was  discharged. 


Robinson  versu$  Raley. 

Tr.  25  G.  2.  Itoflo.  775. 

p*""'^"'  no*  rilHIS  was  an  action  of  trespass.  The  declaration  con- 
dnuni^'^'r  tained  a  great  number  of  counts ;  amongst  the  rest, 

trial  of  other  one  in  trespass  for  breaking  and  entering  the  plaintifTs 
itioef.  close ;  and  depasturing  it  with,  4rc. ;  and  for  breaking  and 

[S.  C.  Batb.  entering  his  free-warren;  a  2d  count,  to  the  like  effect; 
eSJdSdf '*"*  (but  in  different  years;)  so  a  3d,  4th,  5th  and  6th  ;  and 
butdevly  re-  ^'^  more,  for  breaking  and  entering  another  close  called 
ported,  BalL  Sands^s  Piece;  a  13th  for  taking  and  carrying  away  the 
93.  See  alio     plaintiff's  trees ;  and  a  14th  for  taking  and  carrying  away 

mKT^WI^?'  his  goods  and  chattels. 
1  Duni.  782*]         ° 
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V. 

RALET. 


The  defendant  had  leave  to  plead  several  pleas :  and       IJST. 
^ccordine:ly  he  pleaded,  1st.  the  general  issue,   to  the  robinsox 
ivhole-  2(1.  Plea  hy  leave,  {ut  supra,)  that  as  to  the  close 
callrvi  RabUt-walkSy  '*  that  it  is  one  rood  of  land, parcel  of  a 
coniiuon-field;  and  that  Mr.  Finch,    in   right  ^of  his 
prebpudal  estate,  and  all,  A'c.  have  right  of  common,  ke, 
in  certain  fields  called  Middle  fields,  whereof  the  Rabbet- 
walks  are  parcel :"  which  rights  he  derives  to  himself;' 
and  sojustifies  under  it.    The  like  plea,  to  the  other  five 
next  counts.     He  pleads,  as  to  the  six  issues  relating  to 
Sandii  Piece,  the  general   issue..     To  the  13th  count, 
he  pleads  tenancy  of  another  close,  under  the  plaintiff; 
and  justifies  under  a  licence,  and  avers  that  it  was  used 
for  gates,  <5fc.  Another  plea  was  a  right  of  common,  4'c.4rc. 
The  plaintiflr,  in  his  replication  to  the  2d  plea  to  the 
Ist  count,  traverses  the  right  of  common:   and  in  his  re- 
plication to  the  like   pleas  as  to  tlie  other  five  counts, 
trarerses  the  Rabbet-walks,  being  parcel  of  the  Middle 
fields.     In  his  replication  to  the  last  mentioned  plea,  be 
traverses  the  right  of  common.     All  these  issues  were 
Jbund  for  the  defendant.    To  the  plea  to  the  5th  count, 
the  replication  traverses  "  that  the  cattle  were  the  defen- 
dant's own  cattle;  and  that  they  were  levant  el  couchant 
upon  the  premises,  and  commonable  cattle.**     To  this 
there  is  a  special  demurrer  for  cause,  (viz,  "  that  the  re- 
plication is  multifarious,   and    that   severni    matters, 
specifying  them,  arc   put  in  issue;  whereas  only  ane 
single  matter  ought  to  be  so ;")  and  joinder  in  demurrer. 
To  the  plea  to  the  13th  count,  the  replication  traverses 
the  licence ;  (after  protesting  "  that  the  tree  was  not  used 
"  for  gates,  ^c.  as  is  alledged  by  the  defendant's  plea,") 
And    to   this   replication   also,    the  defendant   demurs 
specially ;  and  shews  for  cause,  *•  that  it  concludes  to 
•'  the  country,   whereas  it  ought  to  conclude  with  an 
"  averment." 

Serjeant  Poole,  for  the  defendant,  complained  of  the  ^'^  Demurrer, 
hardship  the  plaintiif  put  upon  the  defendant  in  the  5th 
count,  by  inforcing  the  defendant  to  prove  the  cattle  to 
be  his  own  cattle,  and  commonable  cattle ;  and  levant  and 
couchant  upon  the  land :  which  hardship  had  obliged  him 
to  demur. 

He  argued,  thtitsome  one  fact  only  ought  to  be  put  in 
issue ;  not  several. 

He  cited  Co.  Lit,  120.  a.  (letters  q,  r.)  It  must  be  one 
SINGLE  certain  material  point.  And  so  also  S  Rep.  67.  b. 
Crogate*s  case  (the  last  resolution,)  lays  down  the  rule  ac- 
cordingly, **  that  an  issue  ought  to  b^i'ull  and  single."  f 

Now  here  are  three  distinct  facts  put  in  issue,  by  this 
replication :  any  one  of  which  was  sufficient. 
For  if  the  cattle  were  not  his  own,  or  were  not  levant 
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1757.      ^^  cotichanl,  they  were  not  commoftable  cattle.  The  ptaitl'* 
noBiNSON  tiff  n^ig^tas  weH  have  put  twenty  facts  in  issue. 

y^  This  therefore  is,  at  least,  a  fault  in/orm ;  and  we  have 

RALET.     dcwi^^rred  ipeciaHy, 2x\d  shewn  this  tor  cause;"  that  the 

replication  is  multifarious,  and  that  several  matter*  are 

put  in  issue tspecifying  themO  whereas  on/yo^esiNaLB 

matter  ougia  to  be  so/* 

9d  Demurrer.       As  t^  tlie  ikente — The  replication  (protesting  that  the 

tree  was  not  used  for  gates,  &c.)  traverses  the  licence. 

Tathis  replication,  we  liave  demurred,  out  i^f  iiecemty: 

for  though  we  really  Afive  a  licence,  yet  the  person  woo 

gave  it  to  us  (the  plaint itTs  steward)  has  dtukd  tt;  and 

we  apprehended,  would  do  so  again,  on  oath.    Therefoce 

we  »have  demurred  specially,  and  shewn  for  cause  "  that 

•*  the  replication  concludes  to  the  countiy,  whereas  it 

"  ought  to  coiKkide  with  an  averment." 

[5  New  Abr.         Now  they  ought  to  have  traversed  the  licence  specially, 

sio,  911.        and  to  have  concluded  with  an  averment     Crogafe*5  case, 

pi.  *«i,  22s.]  3d  resolution,  {fo.  67. «.  A.)  shews  that  this  licence  ought 

to  have  been  specially  traversed,  and  concluded  with  an 

averment.     And   Rnst.  660.  b.  bis.  661,  630,  651.  an4 

1  Brown.  353.  and  Thompson's  Enir.  365.  and  many  other 

precedents,  are  so. 

Indeed  where  the  ehole  of  the  plea  is  traversed,  the 
conclusion  mat/  be  to  the  country.  But  this  is  910^  a  trav^ae 
of  the  whole.  So  that  this  is  a  departure  (by  Miv  Robiu' 
son)  from  the  common  form  of  pleading. 
Mr.  Yates  conPraSor  the  plaintiff, 
lit  Demarrer.  One  part  of  the  duplicity  (r/z.  the  cattle  not  being  com- 
monable)  is  not  pointed  out  by  the  special  demurrer. 

However,  this  traverse  is  not  double:  though  I  agree 
that  it  numerally  contains  several  matters;  all  wniob 
TOGETHER  make  up  the  defendant's  plea,  and  make  owe 
ENTiuc  defence.  And  it  is  within  the  reason  ofCrogate'i 
case,  8  Co.  67. 

Whereas  duplicity  is,  where  distinct  matters,  not  being 

part  of  out  entire  defence^  are  put  in  issue.     For  there  are 

cases  where  several  matters  mny  be  put  in  one  traverse : 

as,  for  instance,  a  custom  conststine  of  several  parts. 

r    gm    T      Now  ^W'these  parte  here  traversed,  make  one  entire  de* 

'^  fence:  for  the  cattle  must  be  commonable ,    levant  and 

touchant,  and  his  own :  or  else,  it  is  no  sufficient  defence. 

To  prove  which,  he  cited  1  Ro.  Abr.  3CKS.  letter  G.  pi. «,  a. 

Letters  H.  and  I,  throughout.  1  iktund.  227.     The  case  of 

Stennell  v.  Hogg^  and  *2  Show.  328.  The  ease  of  Mamutom 

T.  Trevilian,  in  point. 

ti  Ihtknner.      As  to  the  licence,  the  cause  of  demunrer  shewn  i^ 

**  that  he  ought'to-have  nutintained  his  declaration ;  and 

**  that  he  oi^t  to  have  concluded  with  a  tiavecae  and 
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Bat  precedents  are  both  ways.  2  Browns  Etdr.  283.  con-       1757. 
dudes  as  the  present  does.     And  whoever  has  seen  the   rqbinsok 
tskok  of  this  record  will  not  think  that  either  of  the  parties  y^ 

Imw  concluded  too  hastily.  He  cited  the  case  of  Clarke  v.  ra.ley. 
Ciass,  Tr.  28,  29  G.  2.  B.  R.  to  prove  that  where  the 
mrHOLE  con/en/s  of  the  plea  are  denied,  the  conclusion 
inustbeto  the  country :  but  where,  only  a  particular  fact 
18  denied,  the  conclusion  must  be  with  an  averment.  He  [Doug.  414.] 
•ho  cited  2  Lutw.  1399,  1401.  The  case  of  Hustler  ▼. 
Haiues. 

Segeant  Poole,  in  reply*— 

1st.  As  to  the  twomattprs  making  but  oneen4;ire  de-  lit  Demurrer* 
fence— yet,  being  variety  of  facts^  they  ought  not  both  to 
be  put  in  issue.     Crogate's  case,  8  Co.  67. 

And  the  common  method  is,  to  traverse  **  that  the  said 
•*  cattle  were  levant  and  conchant*** 

As  to  the  case  of  Manncton  v.  Trevilian,  I  agree  that 
the  cattle  ou^ht  to  be  levant  and  ^ouchant.  My  demurrer 
here  isin  pomt  of  form  ;  and  is  special. 

2dly.    I  do  not  know  but  the  party  may  go  to   issue,  2d  Demurrer, 
in  some  cases  ;  but  I  say  this  is  not  the  comnuon-iotoi. 

The  case  oi  Hustler  v.  Raines,^  Lutw.  1399,1401. 
fMFcy^pes nothing  against  me. 

Loan  Mansfield  held  both  these  demurrers  to  be 
frivolous. 

The  SUBSTANTIAL  rules  of  pleading  are  founded  in 
ttrot^  sense^  and  the  soundest  and  closest  logic;  and  so  ap- 
pear, when  well  understood  and  explained ;  though,  Iw 
being  misunderstood  and  misapplied,  they  are  often  made 
useofas  instruments  of  chicane,  (a)  -^ 

A%  to  the  present  case— It  is  true,  you  must  take  issue  [    320    J 
upon  a  -single  poi  nt:  but  it  is  not  necessary  that  this  single  i»tpemuriw. 
point  should  consist  only  of  a  sin^^le  fact :  here,  the  point  is,       '*'**^* 
the  cattle  being  iutitled  to  common  ;  this  is  the  single  point 
of  thedefenccBut  iufnct,  they  must  be  both  his  own  cattle, 
and  ALSO  levant  and  couchant ;  which  are  two  d^fferertt 
fssen^iW  circumstances,  of  their  being  entitled   to  com-   ' 
nion:  and  6o/A  of  them  absolutely  requisite. 

So,  as  to  the  licence — The  licence  is  the  point  in  ques-  2d  Demurrer, 
tion.  And  this  point  in  question,  ''whether  the  licence 
"  was  given,  or  not,"  is  put  in  issue:  the  whole  turns 
upon  tXil&particular  proposition.  Indeed  it  may  be  a  dif- 
ferent case,  where  the  whole  of  the  plea  is  not  denied; 
but  only  some  purls  of  it.    But  that  is  not  this  case. 

Mr.  lates  has  made  right  and  reasonable  and   intet- 


(a)  This  observation  seenw  mal-a-propos,  for  there  ib 
neither  sense  nor  logic  in  the  above  distinction,  though 
approved  as  it  seems  in  the  next  page,  and  also  by 
Buller,  in  Doug,  414. 
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1757.      ligible  distinctions :  and  he  has  cited  an  express  author 

ROBiKsoN  ^'^y*     ,        ^  . 

y^  Mr.  Just.  Dentson  concurred, 

RALEY.         ^^^     As  to   Crogates  case—The  replication  **  dein* 

1H  Demurrer.  "  juriA  suA  propria  ahsq' ;  tali  causa^**  will  do,  in  all  cases 

[7  Vin.  505.     where  matter  of  title  and  other  things  of  that  kind,  are 

it  is  cJearlj      not  included  in  the  "  absq,  tali  causa  :"  and  if  you  adnUt 

inc\^§mhi^^  MffM,  you  may  then  plead  <le  injuria  sua  proprid  absque 

ler  of  record,  **  R  ESI  D  uo  ftfMsce,"  traversing    that    residue.      But  the 

8  Co.  67.  a.]  rule  in  Crogates  case  does  not  affect  this  case.     For  here 

the  question  is  one  single  proposition,  viz,  the  measure  of 

the  common  ;  and  the  measure  of  the  common  is  the  Ie« 

vancy  and  couchancy  jointly  with  the  property. 

Skinner,  137,  is  a  more  sensible  report  of  the  case  of 
Molliion'dDd  rreriVta/i,  than  2  Show.  32S.  And  there  the 
levancy  and  couchancy, /oge^A^r  with  the  property,  were 
esteemed  to  be  the  measure  of  the  common  ;  and  not  the 
levancy  and  couchancy  only. 

So  that  nothing  more  is  here  traversed,  than  the  mea* 
sure  of  the  common.  The  case  is  in  point. 
Besides,  I  think  it  is  within  Crogate^s  case. 
As   to  the   licence — It  is  right,   and  avoids  the  pro- 
lixity of  pleading.     The  old  way  indeed  was  otherwise : 
but  it  is  altered,  of  late. 

And  he  cited  a  case  (of  an  alternate  way  of  traversing 
a  corrupt  agreement,)  which  was  in  M.b  Cr.l.J8.jR.  Fen  v, 
^/s/on— where  it  was  holden^that  the  plaintiff  has  aliberty 
r    32 1     1  *  ^^^^^^  ^o  reply  that  the  bond  was  given  upon  another 
*-  -I  "  account,"  and  to  traverse  the  corrupt  agreement  witt 

an  absque  hoc,  or  to  deny  the  corrupt  agreement ^iirecf^, 
and  conclude  to  the  country.    And  the  case  of  Baynham 
V.  Matthews,  2  Strange,  871.  goes  upon  the  very  same 
foundation ;  and  mentions  the  same  alternative,  (a) 
Mr.  Just.  Foster.     I  am  of  the  same  opinion. 
Mr.  Norton,  who  was  also  of  counsel  for  the  defendant, 
desired  the  court  not  to  give  judgment  yet;  but  to  give 
them  an  opportunity  to  move  for  leave  to  withdraw  Iheir 
demurrers,  arid  amend :  which  the  court  agreed  to.  And 
in  a  few  flays  afterwards,  Mr.  Norton  moved  for  leave  to 
withdraw  the  two  demurrers,  and  plead  to  issue ;  (upon 


(a)  The  distinction  was  disallowed.  Per  Cur.  on  Mr. 
Walkers  argument  in  support  of  a  special  demurrer 
founded  on  it,  w*ithout  hearing  any  counsel  on  the  other 
side;  February  Sth\mi.Hil.  11  G.  3.B.  R.  and  in  both 
casesthe  plaintiifmay  conclude  his  replication  to  the  coun* 
try,  as  he  did  in  the  case  adjudged  as  above-mentioned^ 
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payment  of  costs ;)  and  a  rule  was  thereupon  granted^  to      17^7 

9HEW  CAUSE.  '* 

And  now  Mr.  Yates  shewed  cause,  for  the  plaintiff,  "^^'^'^^^ 
againsit  the  defendant's  being  at  liberty  to  withdiavv  the 
two  demurrers,  and  plead  to  issue.  And  he  cited  6  ^'^^^^^ 
Mod.  102.  The  case  of  Crow  v.  Bihonfi  Afoil.The  case  of 
Stable  V.  Haydon.  1  Ld.  Raym.  db'S.  The  case  of  Fox  v. 
Wilbraham,  and  2  Strange,  1002.  The  Bank  of  England  v. 
Morrice.  (a) 

Serjeant  Pook  and  Mr.  Norton  contra,  for  the  defend- 
ant— 

The  merits  have  not  been  tried  upon  these  demurrers. 
We  move  this  at  common  law;  not  under  any  statute. 
And  the  court  are  not  bound  down  by  any  certain  rules. 
And  they  cited  2  Sound.  402.  Rex  v.  Ellames,  (2  Strange^ 
"976.)  Duchess  of  Martborou^h  v.  fVidmore,  Hil.  4  G.  2. 
jB.  ff.  The  case  of  Cope  v.  Marshall,  Tr,  28  G.  2.  B.  R. 
(F.  fl«/f  259.  S.  C.) 

The  case  of  Giddins  v.  Giddins,  [Tr.  29,  30  G.  2.  B.  R. 
was  even  after  the  court  had  given  their  opinion.*  *  It  was  after 

And   here    is  a  declaration   of  twenty    counts,    mani- a  «*c»nurTfr 
festly  intended  to  catch  the  defendant,  and  to  save  costs.  *°^  argument 

If  our  motion  is  granted,  the  contingent  dama2;cs  ^i^- court' had  '  * 
sessed,  will   be  out  of  the  case,  and  will  be  as  none  at  given  noopi- 

all.  ni«»n  ;  aud  the 

Lord  Mansfield — It  is  admitted  to  have  been  done,  rule  wai  made 
after    a  DEMWRRhJi     ai}d    argument:    but  this  is    «/i*^'' ourdefenTlf^' 

u  TRIAL  ;  and  without  anu  favourahle  circumstances.  nc  v     ^n.  -. 

XT  c         '7  1  *     r*  [16  Via.  391.1 

Now  as  no  case  ot  siicli  an  amendment  ajter  a  trial  •■  ^ 

is  cited,  1  take  it  for  granted  that  none  kxists. 

These  are  frivolous  demurrers:  and   the  only  view  of.[     322    3 
this  motion  is  to  get  rid  of  the  costs.     But   the  plaintiff 
would   have  had   his  costs,  if  the  defendant   had  done 
right  at  first,  and  joined  issue  upon  these  facts;  if  they 
had  been  found ag^rins^  him. 

So  that  here  is  neither  precedent,  nor  reason  for  allow* 
ing  this  motion. 

Mr.  Just.  Deniso.v  concurred. 

Where  the  demurrer  is  first  argued,  before  any  trial  of 
the  issues,  the  court  will  give  leave  to  amend:  as  in  the 
case  of  Giddins  v.  Giddins.  But  this  is  an  attempt  to 
amend  an  issue  at /are;,  after  a  verdict  h^ts  been  found 
on  the  issues  t/po/z  facts,  and  contingent  damages  found 
upon  the  demurrers  :  of  which,  there  never  rtas  an  in^ 
stance.     And  we  do  not  know  where  it  would  end  ;  nor 

(fl)  The   distinction  prevailed  formerly,  2  Anders.   6,, 
as  it  did  in  the  case  in  Strange,  which  is  reported  also 
in  Fitz.  130,  and  in  MS.   notes  agreeable  to  Strange* 

Vol.  I.  X 
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1757.     ^^  I  ^cll  know  how  the  caase  eould  be  again  carried 

ROBIK8ON  ^ow"  ^^  ^ria'- 

y.  If  this  had  at  first  gone  down   to   issue ;  and  had 

RA^LEY.     ^^^  found  against  the  defendant ;  it  would  have  carried 

costs. 

The  court  cannot  help  seeing  that  Ais  is  tip^n  ««- 

cord:  here  are  verUch  and  vontingent  damti^es  found. 

Tlrercfore  we  cannot  help  this :  I  wish  we  coctld  :  because 

the  merits  seem  to  be  with  the  defendant. 

The  cases  of  amendment  cited  are  where  the  wbole 

is  supposed  to   be  m  paper:  or  else  the  court  coulo 

^0T   have  done  it.    We*  have  no  authority  to  do  this, 

atteh  it  is  plainly  wpow  akcoiib. 

Mt.  5 ust.  Foster  concurred. 

PerCtcr^  onanhnously  JxTDGM-EWTfor  the 

Plaintift  vpontheBEnnjasEtts. 

r   323    1 
Tusidty,  1^  Roberts  verms  Peake. 

^*^*  ^•^'  M.  eg  G.  2.  Raeio^mb. 

(Lord  Commissioner  Wii^MOT  absent,  in  Chancery.) 

Note  fif hand  fTHHIS  was  a    special  case  reserved  at  nisi  prius   at 
?*^A?^!!?I?'  -■-    Guildhall,  on  a  trial  there  before  the  late  Ld.  Ch.  J. 
Ryder. 

It  was  an  action   upon  a  vromissory  ^noie^  brought  "by 

the  indorsee,   against    one  aefendant  only :   though  tl>e 

note  imported,  upon  the  face  of  it,  to  have  been  made  by 

trso  persons :   and  the  declaration   was  upon  the  note, 

*  ^•^•■j^ ^^^' as  jf  it  had   been    an  absolute   one,  payable  on  the* 

OBanote^y-  ^^*^'*  ^^  ^  person  named  in  it;  whereas  it  appeared  upon 

mble  when  de-  ^^^^  f^ce  of  it,  to  have  been  given  uj)on  two  several  con- 

feodaDtthoald  DiTiONs.    For  the  note,  when  ^iven  in  evidence,  came 

cometaage ;    out  to  be  thus,  "  We  (naming  the  defendant  Peakt  and 

wb^^^t   ai "  ^^^^^^^  person)  promise  to  pay  to  A.  B.  {a)  110/.  11*. 

to  be.  *'  {V3\ue  rece'iveA)  on  the  death  of  George  Hi  ndshaw;  pro- 

**  viDED  Ae  haves  either  of  us  sufficient  to  pay  the  said 

**  sum,  OR  ^weshallbeoTUBRWxsEable  topayit.** 

Signed  by  pEAKEOfi/y. 

And  yet  it  was  laid  in  the  declaration,  -merely  as  a  pro- 
missory note  absolutely  and  in  all  eventt>  payable  on  the 
death  of  G.  H. 

Mr.  T.  Clarke  of  LineoMs  inn^^-pro  quer. 


h  Dol  a  nego 
tiablcMle. 


(a)  It  must  have  been  payable  to  A.  B.  or  order, 
though  not  so  stated,  otherwise  this  actiop  by  the  in- 
dorsee ^co.uld  not  have  been  maintained. 
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T%t  two  questions  upon  this  case  are —  1757. 

Ist.  Whether  ^Ats  be  a  negotiable  note.  AoBfiUTt 

Sd,  WRether  this  note,  given  in  evidence,  supports  the         ^^ 
Hi0thwmiidn ;  which  is  upon  an  absolute  note  payable     ^jj^'kb. 
on  the  death  of  G.  H. 

First  poiut— There  can  be  no  doubt  but  that  if  tht 
fiet«  giveti  in  evidence  had  not  had  the  proviso  added  to 
it ;  but  had  merely  been  made  payable  on  the  death  of 
Heorge  Hmshaw;  it  had  been  a  good  negotiable  pro- 
imsBory  note,  within  the  statute  of  3  4*  4  Ann,  c*  & 

For  tht  cijntingeney  of  the  death  of  G.  H.  is  not  such  L  -3°*  J 
an  uncertain  contingency,  as  that  the  event  may  possi- 
bly or  probably  never  happen  :  and  so  the  note  might 
perhaps  Wever  become  payable :  but  it  is  an  frf n/  cer- 
tain cmd  necessary;  and  wo  o^Aenw^e,  nor  in  any 
other  respect  uncertain,  than  merely  as  to  the  particular 
TIME  when  it  will  happen.  So  that  it  is  no  more  than 
the  ordinary  case  of  a  promissory  note  payable  at  a  fu- 
ture day. 

And  to  prove  this  doctrine,  and  that  this  is  a  nego- 
tiable note,  he  cited  2  Strange,  1217.  the  case  of  Coo/:  v. 
Colehamy  full  in-  point;  being  "  to  pay,  4rc.  within  six 
•*  weeks  after  the  dei'endant's  father's  death."  1  Strange, 
24.  the  case  of  Andrews  v.  Franklin^  still  stronger; 
being  "to pay, ^c.  within  two  months  after  such  a  skip 
"  shall  be  paid  off  ** 

Then  as  to  ihe proviso  or  condition,  it  is  made  abso- 
/if^e^payable,  on  (ieorgeHenshaw's  death,  an  event  which 
mil  certainly  happen :  therefore  the  proviso  is  repugnant^ 
to  the  body  of  tne  note.  And  he  endeavoured  to  shew 
a  resemblance  between  this  case  and  that  in  2  Salk*  463. 
the  case  of  fVells  v.  Tregusan ;  and  the  case  in  21  E.  4. 
36-  and  JSrooAe,  Obligation  68.  (S.  C.  abridged.) 

Second  point— The  note  produced  in  evidence  will 
support  the  declaration. 

1st  Objection  is  "  that  the  note  is  only  laid,  as  the 
**  defendant's  several  note  :**  whereas  it  imports  upon 
the  face  of  it,  to  be  made  by  two  persons  jointly. 

Answer.  Perhaps  one  only  stgned  it :  or  if  the  other 
did  also  sign  it,  it  was,  nevertheless,  equally  the  note  of 
the  defendant.  It  is  laid,  and  must  be  pleaded  according 
to  its /f^fo/ operation.  1  Strange^  16.  the  case  of' Butler 
V.  Mahssty  is  most  strictly  in  point. 

2d  Objection^  **  that  this  isiaid  as  a;i  absolute  note, 
"  without  mentioning  the  two  condition^,"  (of  being 
payable)  **  if  he  shaH  be  abk  f  or'**  if  Htnshaws\a\\ 
•*  leave  either  of  them  sufficient  to  pay  iU" 

Amwef-^'Birt  r  say-  tha%  this  note  produeed^in  ev4- 

X  2 
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dence,  which  contains  these  two  conditions,  will  suffi* 
ciently  support  the  declaration. 

In  attempting  to  support  this  assertion,  he  mentioned 
6  Mod.  22S.  the  case  of  Roberts  v.  Harnage,  2  Salk.  659. 
S.  C.  4  E.  4. 29,  and  1  Strange,  7(5.  the  case  of  Butler  v. 
Malisscy,  before  mentioned. 

Mr.  rforton,  for  the  defendant,  was  about  to  speak : 
but 

LoR]>  Mansfield  stopped  him,  and  said,  I  fancy 
you  will  hardly  argue  this:  (meaning  that  it  was  suffi- 
ciently clear  on   Mr.  Norton's  side  of  the  question.) 

Mr.  JVoWo/i— This  was  an  action  brought  by  the  in- 
dorsee ;  and  is  under  very  particular  circumstances. 

I  agree  that  a  note  in  the  name  of  two,  and  importing 
to  be  made  by  two  persons,  may  be  actually  signed  by 
one  only  and  will  be  good  :  also  that  a  note  may  be  de- 
clared upon,  according  to  its  /ega/ operation. 

As  to  the  rest— If  the  court  was  clear,  he  said  he 
would  not  trouble  them. 

Lord  Mansfield— I  am  very  clear. 

This  note  was  payable  upon  a  contingency ;  but  it  is  not 
an  ABSOLUTE  note.  What  would  it  signify,  to  have  put 
in  all  these  contingencies,  if  the  party  was  absolutely 
and  at  all  events  bound  to  pay  it  upon  the  death  of 
George  Henshaw ;  most  manifestly,  it  was  not  intended 
that  he  should  be  bound  to  pay  it  upon  George  Henshaw  $ 
death,  at  all  events. 
[5  Dura.  484.]  Therefore  this  is  not  a  negotiable  note :  for  a  note 
payable  upon  an  uncertain  contingency,  is  not  a  negotiable 
note. 

Mr.  Just  Denison  concurred. 

A  note  payable  eventually  upon  an  uncertain  contin- 
gency can  never  he  h  negotiable  note.  And  if  it  had  been 
so,  yet  there  ought  to  have  been  an  averment  **  that 
••  George  Henshaw  did  leave  one  of  them  sufficient  to 
•'  pay  it;"  or  "  that  the  defendant  was  otherwise  able  to 
•*  pay  it.** 

And  indeed  this  shews  plainly  that  it  is  not  a  nego- 
tiable note  within  thcmeanmgof  the  act  of  parliament; 
which  means  and  intends  an  aisu/i/^e  note  payable  a/ a// 
evejtts. 

And  I  think  too,  that  it  is  ^variance  in  the  declaration, 
from  the  note  itself,  for  uunt  of  setting  out  these  con- 
ditions: it  ought  to  have  been  set  out,  as  it  really  was. 

But  indeed  one  of  these  points  depends  upon  the 
other  :  and  I  think  this  note  is  only  eventually  and  con» 
ditionally  payable,  and  by  no  means  absolutely  and  at  all 

Ml.  Just.  FosTLR  concurred,  both  as  to  the  variance; 
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and  also  that  it  was  not  a  negotiable  note  as  being  pay-  1757. 

able  eventually ,  and  not  absolutely.  denk 

Per  Ciir.  Judgment  for  the  ex  dimis. 

Defendant  as  upon  a  nonsuit.  bulges. 


PURYIS. 


T 


Denn,  ex  dimiss.    Buages,  Vid.  versus  Yvryis  eta.' 

[See  Cro.Car. 

HIS  was  a  special  case,  upon  an  ejectment  tried  at'^^.] 
Maidstmie  assizes,  in  August  last.  Plaintiff  shall 

Richard  Burgee,  being  seised  in  fee  simple  of  divers  ^^^^-^^^i- 
gavelkind  messuages,  lands,  tenemeuts  and  hereditaments  J^ig'^J^^  he 
in  the  several  parishes  of  L.  Af.,  B.  Jf .  and  H.  made  his  demknilf  more 
will  in  writing,  on  l5thJFe6.  1735:  and  thereby  devised  than  hehaia 
his  Haid  messuages,  lands,  ^c.  to  his  wife  jE/izaie/Afor  *i^cto,  but 
her  life;  with  remainder  to   his  brother  Thomai  Burges,"^^^'^^^^^' 
in  tail  male;  with  remainder   to  William  Barges  (son  of 
his  late  brother  John  Barges)  in  tail  male  ;  with  remain- 
der to  his  own  right  heirs  for  ever.  And  the  said  Richard 
Burges  died  without  issue,  and  without  revoking  or  alter- 
ing his  said  will. 

And  the  said  Th^imas  Burges  and  William  Barges  are 
since  dead  without  issue. 

On  8th  September  1T46,  the  said  Thomas  Burges  made 
his  will :  whereby  he  devised  all  his  real  estate  in  the 
several  parishes  aforesaid,  to  his  wife  Ann  Burges,  for 
her  life. 

On  6th  March  1755,  the  said  Elizabeth,  widow  of 
Richard  Burges,  died. 

In  Easter  term  29  G.  2.  the  said  Ann  Burges,  the  de- 
visee of  the  said  Thomas  B.  brought  her  action  of  eject- 
ment, for  a  moiety  of  the  above  gavelkind  lands  and 
premises,  upon  a  supposition  .**  that  her  testator  Tho^ 
"  mas,  (as  the  brother  of  the  said  Richard,)  and  William  B, 
*•  (as  the  nephew  of  the  said  Richard,)  were  the  only, 
"  heirs  of  the  said  Richard,  at  the  time  of  his  decease, 
••  according  to  the  custom  of  gavelkind  ;  and,  as  such, 
*'  entitled  io  the  red\  estate  of  the  said  Richard  in  moie- 


"  ties." 


On  trial  of  this  ejectment,  it   appeared,   in  the  course  r     337    1 
of  the  evidence,  **  that  the  said  Richard  Burges,  at   the 
"  time  of  his  decease,  left  a  niece  (named  Mary)  the  only 
**  child  of  William  Burges  oukt  other  brother   of  the 
"  testator,  who,  by  the   custom  cf  gavelkind,  was  enti^ 


9 

[a]  In  ejectment  for  an  undivided  third  part,  ift  he  lessor 
proves  a  title  to  a  fourth  part  he  shall  recover  the  louith 
part.  Abktt  v.  Skinner,  I  Sid.  ^z'iy,  was  cited  as,  a  case  iu 
point,  and  it  is  so  as  to  the  execution,  3  Wils.  49. 
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17i7.  **  tied  as  co-heir  toocther  t»tYA  tbe  said  TA#fi»f  (tbr 

DEN  IT  "  brother)  and  William  (the  nephew  of  tbe  teetetorj  t^ 

•xdimiss.  "  the  premisea  in  question." 

BURGEs  Whereupon,  by  consent  of  parties,  it  was  ordered  by 

y^  the  court  that  a  verdict  should  be  given  for  the  plaintiff, 

vuRvis.  ®*  ^^  ^'^  ^^^^^  P^''^  of  the  premises  in  the  plaintiff's  de^ 
elai-ation  specified ;  subject  nevertheless  to  the  opinion 
of  the  court  of  KingsBenck^  upqna  case  to  be  ft^ted 
upon  this  point-^xHZ. 

*'  Whether  the  plaintiff,  on  her  declargfion  FO|t  a 
**  MOIETY  of  the  lands,  tenements  and   hereditaments 

therein  mentioqcd,  can  recover  one  Tiiiiio  pari  of 

wch  premises." 

Which  order  of  nisi  prius  \vas  afterwards  regularly 
made  a  rule  of  Uiis  court 

And  it  came  on  no\Y»  in  the  special  paper,  to  be  argued. 

Mr.  Kmwler^  being  counsel  for  the  plaintiff,  argu^ — 

That  the  lessor  of  the  plaintiff  must  recover*  jlc cor p« 
%}!iQtohistitle> 

And  this  is  so,  whether  the  ejectment  be  brought  fbr 
an  undivided,  or  a  several  apd  divided  part ;  for  the 
whole,  or  for  part  of  a  thing ;  for  an  entirety,  or  for  a 
moiety. 

In  Phnd.  420,  424.  b .  Bracebridges  case— *the  reporter 
blames  himsdffor  not  having  objected  to  the  verdict.  But 
3  Buhtr,  184.  The  case  of  Cotsper  v.  Frankline,  and 
many  other  ^ases  expiode  Plowdens  notion  *'  that  the 
"  verdict  was  liable  to  objection  upop  tl^at  account." 

Here*  the  declaration  is  for  otie  undivid^  part»  apd 
the  verdict  for  another  undivided  part.  Which  is  no^ 
an  immaterial  variance  from  the  declaration,  sufficient 
to  prevent  theplaintiff's  having  judgment 

For  there  is  no  nectsjjity  that  the  verdict  should  agree 
precisely  with  the  declaration.  All  that  is  necessary  is^ 
.  that  the  thing  for  which  the  verdict  is  given,  aboutd  be 
comprized  in,  and  he  part  of  i\it  thing  demanded  by  the  de- 
claration, 
f  82S  1  And  it  could  be  upon /roo^Aer  /bundz^ion,  that  the  case 
was  determioedy  which  is  mentioned  in  2  Ro*  Abr.  Tit. 
IVicr/^/b.  704. />/.  22 :  where  an  ejectment  *ras  brought 
of  a  messuage ;  and  it  appeared  in  evidence,  and  wag 
so  found  by  the  verdict,  *'  that  only  a  small  part  of  the 
^  messuage  was  built  by  incroachmeut  on  the  lessor's 
*'  land  ;  rio^ the  residue;  and  yet  the  plaintiff  had  judg« 
**  meat." 

Here, the  declaration  is  for  a  moiety;  to  which  it  was 
then  supposed  that  the  lessor  of  the  pla'mtiO*had  a  rigkt, 
as  devisee  of  one  of  two  brothers  of  the  testator.  Indeed 
it  came  out  upon  evidence,  that  the  testator  really  left 
thru  brothers  and  co-heirs :  bo  t  hafe  the  lessor  of  the  pktiB«L 
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tiff  had  in  fact  a  title  to  a  rtirrf part  only.    And  the  ver-      1757. 

%iicl  is  accordingly,  for  a  (hird.  d  ^nn 

But  the  moiety  includes  the  onethird.     So  that  what   exdimiss. 

19  irecovered  by  the  verdict,  bein^  contained  m,  and  being     burgbs 

iess  Ma/i  what  is  demanded  in  the  declaration,  this  case         y. 

must  be  ruled  by  the  ground  I  have  already  mentioned,     pxjRvis. 

"  that  the  lessor  shall  recover  according  to  his  titled 
And  in  point  to  prove  this,  is  the  case  in  1  Siderf.^O, 
of  Ablettf  lessee  of  Glenham.v.  Skinner;  where  the  rfec/a- 
ration  was  of  a  fourth  yart  of  a  fifth  part ;  and  the  lessor's 
true  titk  was  only  to  one-third  o/" one-fourth  of  a  fifth 
part:  (which  was  only  a  third  part  of  what  wasde- 
tfHinded:]  yet  it  was  resolved  •*  that  the  verdict  should 
"  be  taken  according  to  the  title." 

Mr.  Biirre//,  for  the  defendant,  premised  that  this  was 
a  bard  case:  and  therefore  deserved  favour,  and  justi- 
fied the  defendant's  insisting  on  all  legal  objections.  Then 
he  urged  that  the  plaintiff  must  shew  a  clear  title  to 
make  sneh  a  lease  as  is  confessed  by  the  defendant :  and, 
at  be  km)i0s  his  own  litle,  he  ought  to  set  it  forth  as  it  is. 

In  the  case  of  Berrington  ex  dimiss.  Dormer  r.  Park" 
htmi:  10  G.  2.  JJ.  R.  and  in  Dom.  Proc.  Mai/  1738.  H. 
11  G.  2.  The  court  held  that  the  plaintift'  could  not  re- 
cover; because  the  demise  was  laid  before  the  time  of 
actual  entry:  and  tlie  lease  was  holden  void  in  its  crea- 

Andif  the  lease  is  laid  i  dii  dat&s,  it  will  not  support  ^*v?Hi*i65.^* 
an  entry  upon  the  day.  3  MSS.  383.] 

Two  tenants  in  common  cannot  declare  upon  a  joint 
lease.  So  is  Cro.Jac.  166.  The  case  of  Mantle  v.  WoU 
liiigton. 

Comberb.  190.  in  the  case  of  Moore  v.   Pardon^  one  r     qoq    -j 
habendum  to  two  demises,  was  indeed  holden  well  enough,.  »•  -* 

on  error  brought. 

3  Lev.  334,  .•^35.  The  case  of  Goodwin  v.  Blackman, 
was  an  ejectment  of  the  tenth  part  of  a  messuage  describ- 
ed as  being  in  tKO  parishes ;  whereas  the  whole  lay  in 
one  of  them  only  :  it  was  holden  that  the  evidence  did 
not  maintain  the  declaration ;  which  was  precisely,  of 
the  tenth  part  of  an  entire  thing. 

Hardres,  330.  In  the  case  of  Wheeler  v.  Touison,  the 
court  inclined  that  a  demise  de  herbagio  et  pannagio,  did 
not  maintain  a  declaration  for  the  /and. 

And  he  supposed  there  might  be  a  difference  betweeif 
trespassand^ectment :  and  concluded  with  praying  a 
rule  for  a  nonsuit. 

Mr.  Knowler  in  reply — ^here,  the  plaintiff's  title  was 
no< known  to  her:  for  she  supposed  aniyttvo  brothers; 
and  it  comes  out  that  there  was  a  third. 

And  the  question  is  whether  she  can  recover  under 
thi$  title.         '^ 
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-^,w  The  plain  tifir  here  81  ands  in  the  place  of  a  coparcener: 

^    '•      and  therefore  she  may  brinff  her  action  for  her  part^by 

^l\^^       her^lf. 

ex  climiss.       'jhecase  of  ^6/f//v.  Skinner,  in  1  S/d.5>29.i8in  point: 

SURGES    j^^  j^Ij^  very  case,  as  to  the  recovery  being  U%s  than  the 

^*  demand. 

PURVIS.       Therefore  he  prayed  that  the  plaintiff  might  be  atvU- 
berty  to  entrr  up  judgment  on  this  verdict. 
Lord  Mansfield— 
[Cro.  Car.  This  is  an  exceeding  plain  case.    The  rule  is  undoubt* 

I09r  110.        edly  right,  **  that  the  plaintiff  must  recover    according 
Ytlv.  228.]     •<  to  the  title''     Here  she  has  demanded  half;  and  she 
appears  en^iY/ec/ /o  a  third:  and  so  much  she  ought    to 
recover. 

Mr.  Knowler's  principles,  and  his  authorities,  are  both 
right:  and  the  case  of -^rfWt^^  v.  ^At//9ier,v('hich  he  cites 
from  1  Siderf.  229.  is  in  point. 

And  so  ifyou  demand  forty  acres,  you  may  certainly 
recover  twenty  :  every  day's  experience  proves  this.'' 
r    330    1      And    so  it  is,  in  an  assise  :    part  may  be  recovered, 
^  -^  on  a  demand  for  the  u:ho/e.    And  no  4)0ssible  objection 

can  be  made  to  this.  For  if  more  is  laid,  there  is  no  rea* 
son,  why  she  should  not  recover  less:  though  the  revene 
indeed  will  not  hold;  viz.  That  if  he  demands  le$^  be 
shall  nevertheless  be  entitled  to  recover  more. 

Mr.  Just.  Denison  concurred — and  said,   he  thought 

the  case  of  Goo^/ct'n  V.  Blackman^  cited  by  Mr.  Dnrrell 

outof3Ler.   334,  335.  was  a  strange  case.     And  the 

case  therein  cited,  (p.  355.)  44  Assise  *27,of  an  assise  of  a 

•  U  iiput  ai  mill,  and  a  recovery  of  only  part  of  it  is  a  strong  case  *• 

•ocb,  bythe    against  it     And  that   principal  case  reported  in  3  Lev* 

reporter,  who  334,   is  contrarv  to  all  experience.    And  Lec/wr  there 

^cre  at  to    ^^^^^  several  good  cases,  on  behalf  of  the  plaintiff;  which 

the  antho-      ^l^e  court  did  not  deny. 

ritj  ofthe  '        Mr.  Just  Foster  concurred,   and  said   the  case  in 
priDc:palcaic.  Siderjin  was  in  point  (I  Siderf.  229.) 

"id  ci!" in  '  ^^'^  ^^''-  unanimously 

ordcrlo  In-  ^^^  i\\tpostia  be  delivered  to  the  plaintiff, 

validate  the  in  order  to  enter  up  judgment  for  the 

court*! deter-  l  L  A I N  T  i  F  F. 

minatioa* 

sol/  ^''  Whiskard,  assignee,  &c.  versus  Wilder. 

onl^ biSViond  A  I^EMURRERtoacfefWfl/ioiiona  bail-bond. 
needf  not  let 

forth  that  Mr.  J^'Ai>«ier,  for  the  defendant,  objected  thai  the  de- 

there  was  an  claration  ought  to  have  particularly  set  forth  **  that  the 

affidavit  of  ®  ^  ^        ^ 

debt,  or  that  ^^^  >um  sworn  to  wu  indoraed  on  the  writ. 
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**  debt  vrvLS  sworn  to  by  the  plaintiff ;  and  that  the  sum       IJoJ. 
•*  sTiUfrn  to  be  due,  and  for  which  the  defendant  was  hoi-  ^^hiskard 
**  den  to  bail,  was  marked  on  the  writ"     For  he  alledged  ^^ 

"•hat  without  shewing  this,  here  was  no  sufficient  y^u^D^n^ 
^uthoriff/  to  Ail  REST  the  defendant:  and  consequently 
the  bail-bond  is  notgooil^  since  the  act  of  12  G.  1.  c  29  ; 
T>utt?o/d.  And  he  cited  1  Strange  399.  the  case  of  MilU 
V.  Bond:  where  the  oripjinal  process  was  returnable  at 
a  day  out  of  term  :  and  it  was  therefore  holden  Q,void 
process. 

Now  here  it  is  not  shewn,  **  that  the  debt  was  to  the 
**  amount  of  101. ;"  nor  is  the  sura  due  sworn  to,  or  the 
writ  marked  :  all  which  are  essentially  requisite,  by  the 
8aid  act  of  12  G.  1.  c.  29.  sections  1  Si  2. 

Serjeant  Poole,  for  the  plaintiff,  argued  i  contra,  that  f     331     *j 
the  declaration  is  good,  in  its  present  form. 

It  is  an  action  brought  by  an  assignee  of  a  bail-bond; 
which  he/?roper/y  sets  forth  ;  and  then  shews  the  bond  to 
be  forfeited  :  which  is  the  whole  that  is  necessary  for  the 
plaintiff  to  shew. 

And  if  the  sheriff*  has  holden  the  defendant  to  bail, 
when  he  ought  not,  or  improperly;  the  remedy  of  the 
defendant  for  that,  is  against  the  sheriff:  but  the  bond 
itselfis  goocf,  and  not  void;  (however  voidable  it  might 
possibly  be  by  plea.) 

And  he  said  he  would  mention  a  very  late  case,  inE^-^'^Wih. 
proof  of  his  position:  which  case  was,  byname,  Nordow  ^j*  ®""®'' 
▼.  Horslet/y  determined  last  week,  in  C.  B.  It  was  an  action 
on  a  bail-bond,  taken  for  more  than  the  sum  sworn  to ;  and 
this  statute  of  12  G.  1.  was  pleaded  :  but  the  court  held 
the  statute  to  be  only  direclor\f  ;  and  over-ruled  the  plea. 

Jior  is  it  USUAL  to  insert  this  in  the  declaration. 

Mr.  Just.  DfiNisoN— -It  is  often  done,  and  often  not: 
I  have  often  seen  declarations  of  bothsohts;  some, 
one  way  ;  some,  the  other. 

Mr.  fVhitaker,  in  reply.  My  objection  is,  "  that  there 
"  is  not  a  sufficient  authority  set  forth,  for  the  sheriff  to 
"  ARREST  the  defendant."  And  there  is  no  need  to  plead 
this :  tor  it  is  a  void  bond. 

3  Lct.74.  The  case  of  Graham  v.  Crawshaw,  proves  the 
bond  taken  upon  an  impossible  condition,  to  be  contrary 
to  the  statute  of  Jf.  tf.  (23  H.  6.  c.  10.)  and  to  be  void 
by  it 

And  so,  this  bond  also  appears,  upon  the  face  of  the 
declaration,  to  be  a  void  bond,  as  being  contrary  to  the 
statute. 

And  12  G.  1.  makes  this  circumstance  essential  to  con- 
stitute a  legal  process;  and  must  have  reference  to  the 
statute  of  the  23d  of  Henry  6th. 

And  this  is  not  like  the  case  of  Nordon  v.  Horsley  in 
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C.  B.  where  the  bail-bond  was  only  ttken  for  t  grwafer 
^jjj,  sum. 

Here,  the  arrest  was  void ;  and  coMequemly,  Ae  baiU 
gjj^    bond  was  void  too. 

^  n  LoHi>  Mansfield-— This  has  not  been  thought  iieces^- 
-*  sary  to  be  set  fori  h,  till  this  time,  ever  since  the  making 
of  the  act  of  12  G.  1.  Nor  does  it,  upon  reading  the  act, 
appear  to  be  an  essential  requisite  to  the  validity  of  the 
beiUbond,  nor  in  the  nature  of  a  condition  precedent  to  it : 
but  on  the  contrary,  the  statute  of  12  G.  1.  appears  to  be 
onfy  ]>i RECTORY  to  the  sheriff.  So  that  though  the 
sheriff  may  he  hinue/f  answefuHe  for  such  an  on^iasioo, 
yet  the  bond  is  vor  void. 

And  I  think,  it  is  properly  likened  to  the  case  of  taking 
bail  for  a  larger  sum. 

Tn  both  these  ci^es,  the  sheriffs  (or  perhaps  \\m  plaiaciff,) 
may  be  answerable  or  punishable :  but  the  bond  is  not 

VOID. 

Mr.  Just.  Dexison  concurred-^he  seemed  to  wonder 
that  this  point  had  never  yet  been  determined. 

He  thought  the  plaintiff  was  iiol,  in  point  of  law,  obKged 
to  set  this  out,  in  order  to  entitle  bim  to  his  action: 
though  it  certainly  has  been  ofien  done^  pro  nugori  cmnideu 

This  original  action  appears  to  have  been  an  acetiam  for 
50/.;  and  a  good  precept  is  set]out(a)  Therefore  the  de- 
fendant fros  liable  to  be  arrested.  And  it  is  set  out  *  that 
••  heuas  arrested/*  This  act  of  12  G.  1.  does  not  make 
the  proceedings  void^  in  case  the  defendant  be  arrested 
without  affidavit  and  marking  the  sum  sworn  to,  upon  the 
backoftbewrit:  it  onh  prohibits  the  sheriff  and  plaintifT 
from  doing  it.  And  they  may  indeed  be  liable  to  an  action 
upon  the  case  for  it;  (though  perhaps  not  to  an  action  of 
tremass:)  but  it  does  not  make  the  bail-bond  void. 

Therefore  I  think  there  is  enov^h  set  out,  in  the  decla- 
ration, to  maintain  this  action  of  debt  upon  the  bond. 

Mr.  Just.  Foster  concurred.  The  act  of  12  G.  1.  is 
crn/y  directory:  it  does  not  make  the  process  void.  And 
as  this  objection  has  never  been  taken  before^  from  the 
time  when  the  act  of  parliament  was  made;  I  think  it 
ought  to  be  discouraged  itoor,  (after  upwards  of  thirty 
'•years.) 

# 

(«>  Vide  Sir  T.  Jones  76.  ;  and  Qu.  whether  the  bond 
might  not  be  avoided  by  plea  of  duress  ?  In  Strange  r543. 
it  was  adjudged  that  theplaintif!^  in  debt  on  a  bail-bond, 
need  not  shew  an  arrest  In  Str*  444.  and  Fortcsc.  364.  it 
was  adjudged  that  the  defendant  cannot  plead  there  was 
no  arrest; but  in  those  cases  there  was  a  legal  authority 
toanest. 
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Atid  if  the  fiict  wa«  so,  **  that  there  was  no  affidavit;'      1757. 
the  defendant  miglit  have  been  relieved  in  a  fiwcA  e««er  ^mgji-^i^P 
method;  by  applying  to  the  court,  or  to  a  judge  to  be  y. 

discharged  upon  ccmmon  bail.  wildjsb* 

Per  Cur.  unanimously, 
Jui^OMEMT  was  given  for  the  Plaintiff. 

tggg     T 
ediiMday» 
1 8th  May 


(Lord  Commissionef  Wilm^ot  absent.) 


1757 


GiUetland. 


THIS  was  a  trial  at  bar  on  the  civil  side  of  the  court*      pinet  payable 
to  the  lord  of 

Three  ouestions  were  here  to  be  tried.  l?*.^?!?5^  ^' 

1st  Whether,  upon  the  death  or  alienation  of  the 
tsnantsofthe  barony  of  GiUeslandin  Cumberland^  arm'' 
9Quable  ARBITRARY  ^fte  at  the  will  of  tlte  lord^  be  pay- 
able to  the  lord,  or  not. 

^  Whether  the  tenants  have  liberty  to  let  for  three 
years^  ormortgage^  without  lictuce  of  the  lord^  and  zeiihout 
paying  any  fine  at  all. 

^d.  Whether  they  had  liberty  to  exchange^  Sic.  without 
licence  or  fine. 

But  the  defendant's  counsel  said  they  did  not  intend  to 
insist  on  the  second  question,  so  that  the  6rst  and  third 
only  remained  in  dispute. 

About  six  in  the  afternoon  this  trial  ended  in  a  veu- 
Dicr  fox  the  plaintiff,  upon  all  the  three 
issues. 


Rex  versus  Wii  i  t e  and  W  a  r  d.  Friday,  20ib 

May,  1757., 

nnUE  defendants  had  been  convicted  of  a  nuisancb  h  tsacom- 
-^    in  erecting  and   continuing  their  works  at  !/Wc/reii- mon  ouiaaDce 
Aawi.for  making  acid  spirit  of  sulphur,  oil  of  vitriol,  and  to  make  add 
oil  of  aqua  fortis.    The  indictment  run  thus,  viz.  that  "  at  "Piiur^^l^^d*' 
"  the  PARISH  of  !/Vi'cAc«Aam,4rc.  near  the  king's  commoo  iherd!>y°ini- 
•*  highway  there,  and  near  the  dwelling-houses,  of  several  pregnate  the 
"  of  the  inhabitants,  tlie  defendants  erected  twenty  build-  the  air  with 
"  ings  for  making  noisome,  stinking  and  offensive  liquors;  "j?**^^'* 
aqd  then  and  there  made  fires  of  sea-coal  and  ^^J^eTr^j^^^^^ 
things,  which  sent  forth  abundance  of  noisome^  offmnte  p.  c.  199. 
and  stinking   smoke;   and  n^ade,  ^c.   great    quantify ^10.] 
**  ties  of  noiiome^  qffensive,,  stinki?ig  liquors^  called,,  4rc. ; 
**  whereby  and  by  reason  of  wliich  noisome^  offensive  and 
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1757.      "  stinking,  Sic.  the  air  was  impregnated  with  noisome  and 

^g^'       •*  offensive  stinks  and  smells;  to  the  common  nuisance  of 

^  **  ail  the  king's  liege  subjects  inhabiting^  6ic.  and  travel- 

WHTTE  and  "  ^ingand  passing  the  said  king's  common  highway;  and 

WARD.      "  against  the  peace,  &c.** 

r    3^4  '  1      ^^^  Richard  Lloyd  —for  the  defendants — (on  Mondajf 

*-  J  loth  November  1756,)  would  have  moved  a  mixed  motion; 

viz*  both  for  a  neza  trial  and  also  in  arrest  of  judgment;  or, 

at  least,  in  arrest  of  judgment  firsts  and  lor  a  new  trial 

afterwards.     But, 

The  court  held,  that  neither  of  these  methods 
could  consist  with  the  general  rule  of  the  courts  or 
w\i\i2L  particular  rule y  made  in  this  case,  to  give  them 
leave  to  move  either  of  these  motions  on  this  day,  though 
the  four  days  given  upon  xXiepostea  were  expired.  Where- 
upon Sir  Richard  was  obliged  to  begin  with  the  motion 
for  a  new  trial.  And  he  saia  that  this  indictment  was  laid 
for  making  a  liquor,  from  whence  the  air  was  impreg- 
nated with  noxious,  hurtful^  unwholesome^  and  stinking 
qualities:  and  i\\^Eng(ish  word"  «oarioi/s" answers  to  the 
JLatin  "  nocivus."  But  it  appeared,  he  said,  upon  the  ew- 
dence^  that  the  fumes,  however  offensive  and  disagreeable 
to  many  persons,  were  by  no  means  in  reality  noxiouSp 
hurtful  or  unwholesome;  but  the  contrary. 

Rule  to  shew  cause:  with  this  addition, — "that  the 

"  defendants   should  have  three  days  time  to  move 

"  in  arrest  of  judgment;  after  the  court  shall  have 

**  given  their  opinion  upon  the  present  motion  for 

**  anew  trial,  as  upon  a  verdict  against  evidence. 

On  Tuesday  the   23d  of  the  same  month,   Mr.  Just 

Denison  reported  the  evidence;    which   was  of  great 

length,  he  said,  there  being  about  seventy-five  witnesses 

on  each  side :    however,  he  collected  the  substance  of  it 

together  in  his  report     It  appeared  to  be  very  strong 

on  the  part  of  the  prosecution :  and  he  declared  himself 

satisfied  with  the  verdict.     And   it  appeared   upon  bis 

report,  that  the  smell  was  not  only  intolerably  offensive, 

but  also  noxious  and  hurtful,  and  made  many  persons  sick, 

and  gave  them  head-achs. 

Mr.  Just  Foster  said  that "  noisowie'*  and  "  nox/0115," 
were  synonymous  terms;    and  that  there  was  no  other 
Latin  word  for  "  noxious'*  but  "  nocivus.'* 
The  rulewzs  therefore  discharged,  as  to  setting  aside 

the  verdict. 
On  the  Saturday  following.  Sir  Richard  Lloyd,  Mr. 
Norton,  Mr.  Serjeant  Hewitt,  and  Mr.  Nares,  moved  in 
crrrejf  of  judgment;  (which  was  not  yet  signed.)  They 
objected  to  the  indictment;  it  being  laid  generally,  at  the 
parish  of  Twickenham;  and  only  said  *•  near  the  com- 
**  mOQ  highway;"  but  not  said  to  be  in  the  town  or  vil- 
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Uge:  it  may  be  upon  a  heath  or  common,  for  aught  that      yjfSJ^ 
appears  to  the  contrary.    Though  it  appears  by  2  Ro.        rex* 
Abr.  139.    Title  Nuisance  letter  F,  pi.  2.  RankeU*s  case,         ^^ 
that  making  candles  even  in  a  vill,  which  caused  a  noi- ^^^^^^  i^^j 
some  scent  to  the  inhabitants,  has  been  holden  to  be  no     ^^.aD. 
nuisance. 

But  here,  no  offence  \9  precisely  laid.  It  charges 
*'  that  by  reason  of  the  noisome,  ofi'ensive  and  stinking 
"  smoke,  the  air  was  impregnated  with  noisome,  offen- 
"  sive  stinks  and  smells:*'  which  are  vague,  uncertain 
terms.  As  to  "  noisome^'*  V.  Mimliew,  and  Skinner's 
Htymologicon. 

Treniains  PL  Cor.  195.  R(X  v.  Brookes  (for  keeping  a 

51asshouse)  uses  the  words  '*  uuKholcsomt  and  dangerous^* 
bid.  198.  Rex  v.  Cole^  (for  a  nuisance  in  keeping  a  soap- 
boiler's furnace,)  "  unwholesome^  turpibus,  pericuhsistimiSf 
•'  contagious  and  infectious^  Here,  it  is  only  said  to  be 
••  noisome  and  offensive.^'  It  ought  to  have  been  laidprf- 
ciseljif  and  particularly.  *  1  Hawk.  P.C.  185,  18  ,  186'.  •TAii  reUtet 
^*  Hurtfur  is  also  a  vague  term :  it  ought  to  have  been  ^^'J '®  indict- 
laid  to  be  insalubrious.  d^ll^l^' 

As  to  the  vague  term.  **  near,''   there  was  a  case  of  ,ij|t,g||ter. 
Wilkes  V.  Broadbentf  Pasch.  1745.  J8.  R.  where  a  custom  rg,  q^  |  y^^^ 
"  to  lay  rubbish  near  the  eye  of  a  coal-pit"  was  held  bad:  es.  Strange» 
though  that  was  a  civil  suit,  and  the  custom  found  by  a  1934. J 
verdipt.     Much  more,  upon  an  indictment.     And  this  a 
lawful  trade;  and  can  6fcome  a  nuisance  only  by  accident, 
rir.by  being  so  to  a  tovsn  or  high-road.     It  can  be  indict- 
able only  for  being  exercised  in  the  heart  of  a  town.     For, 
according  to  2  Show.  327.   Rex.v.  Pierce ^  "  such  trades 
"  ought  not  to  be  in  the  principal  parts  of  the  city;  but 
"  in  the  out-skirts."    And  the  court  will  not  here  presume 
that  this  was  in  the  town.     Besides  hurtfulness  is  the  giU 
of  this  indictment     Palm.  19S,  199. 

Serjeant  Davy^  Mr.  Morton,  Mr.  Aston,  Mr.  De  Grey, 
Mr.  Stow,  and  Mr.  Thurlou\  contra,  for  the  prosecution, 
answered,  that  **  noisome**  conveys  indeed  a  complex 
idea;  hut  f^tiil  includes  ''  hurtfulness."  It  stands  in  the 
place  of  the  Latin  word  "  nocivus**  and  certainly  imports 
a  nuisance,  2  Ro.  Abr.  139.  letter  F.  pi.  2.  l{tfn/re/^*s  case  of 
a  tallow-chandler  is  as  it  has  been  cited:  but  \  Hawk, 
P.  C.  Pa.  199.  c.  75.  §  10.  wonders  at  and  disputes  that 
determination. 

**  Near**  is  sufficiently  certain;  and  was  as  particular 
as  the  nature  of  the  thing  would  admit:  for  it  was  not 
equally  near  to  all  the  houses.  And  after  a  verdict,  it 
shali  be  intended  to  be  so  near  as  to  be  a  nuisance. 

As  to  the  case  of  Wilkes  v.  Broadbent — 2i prescription 
must  be  certain :  besides,  that  was  laid  too  extensive  and 
arbitrary.    But   here,  its  being  laid  *'  at  the  parish  of 
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1767.      "  liriekenkanT  is  sufficient.    And  in  fact,  it  is  a  ftry 
BEX        pc^ulous  place. 
V.  They  cited  Jacob  HalFs  case,  1  Mod.  76:   who  bad 

WHITE  and  erecixd  a  rope-dancer^s  stage  at  Ckanng-cfdH,  Fer 
WAAi».  Hale^  Ch.  J.  **  It  becomes  a  nuisance  to  the/MrrtsA/'  TImt 
was  the  foot  he  put  it  upon.  And  this  indictment  of  oofS 
is  laid  extensively  enough  to  be  a  common  irarisiMice ; 
thoDgb  not  a  9ubHe  one .-  nor  did  it»  in  fact,  aflfect  o^ker 
persons  than  tnose  Hying  and  passmgneur  rt 
t  Their  objections  come  too  late,  after  verdict:  for  it  is 

a  DEiere  matter  of  evidence,  *'  wtietber  it  was  noxious^  or 
'*  not."  And  it  is  plain  that  the  defendants  widtntoo4 
the  word  '^  noxious'^  in  the  sense  of  *^ unwholesome;** 
because  they  defended  themsdves  cptm  thet  foot,  and 
examined  many  witnesses  about  the  uBwliolesomeness  of 
the  stench.  In  Cro.  Car.  5l(K  Tohayle^s  case,  (there  cited 
in  the  case  of  Morley  v.  Py*agne//,y  erecting  a  taUow-ftir- 
naee  cross  the  street  of  Dtmnark  house  in  the  Strand  was 
adjudged  a  nuisance,  and  to  be  removed.  Nay,  an  afei^ 
site  stench  is  of  itself  a  nuisafnee;  even  though  it  should 
not  be  strictly  hurtful.  An  indictment  merely  for  ar 
$iench  would  have  been  good :  even  without  any  epithets. 
It  depends  upon  rendering  the  property  of  other  penontm^ 
commodious  and  nneomfortable  to  them  :  and  this  point  is 
to  he  tried  by  a  j«py,  "  whether  the  thing  be  really  such  » 
**  prejudice  or  incotnmodiousness  to  the  neighbourhood^ 
**  as  amounts  to  a  nuisance;^  And  here  the  jury  have 
found  it  so. 

And  as  to  the  place — that  also  is  matter  of  evidence. 
The  court  can  net  take  notice,  ex  officio^  of  the  boundaries 
of  the  parish  of  Twickenham.  It  is  the  conmwntf^ people 
tliat  this  point  must  depend  upon.  And*^iieiir*  is  the 
strangest  word  that  we  could  use,  agreeably  ikytiie  cireum*' 
stances  of  this  case.  And  the  jury,  who  have  exanmedt^ 
if^  have  found  for  us. 

Sir  Richard  Lloyd  in  reply— asserted-  thai  the' epithet 
**  qffknmte^*  alone,  would  not  be  sufficient  Ana  as  to^ 
the  word  \*  near^  he  observed  that  the  jufy  had  notfoand' 
horn-  near  it  was.  And  the  laying  it  generally  ^inUtee^ 
*'  pafisK*  atknrge,  does  not  shew  that  it  is  a  faot  indict*^ 
able:  for  it  might  be  at  a  vast  distance  fron^any  honse,  or 
place  ef  resort. 

Lord  Mansfield  thought  there  was  nothing  in  the 
objections :  which,  he  said,  are  reducibte  to  three  heads; 
enr. 

let  That  there  is  no  sufitcient  charge  of  the  hurt^ 
JylnefSf 

9dly.  That  it  is  not  precisely  chai^ged^  ** /(^  vAom**  the 
hurt  is  done ; 
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3dly.  Tbtt  it  only  laid  generally,  "  iu  the  PABifiH  of      1757.    , 
"*  Twickenham."  rex 

Fir8t-«-Tbe  jury  h^ive  found  "  that  it  u  to  the  common         y 
•*  nmisance  of  the  king's  subjects  dwelling,  &c.  and  travel-  white  and 

•*ling,&c"  ,       WARD. 

And  the  word  **  noxious'  not  only  means  ''  hurtful  and 
**  offtMketo  the  undl;'  but  it  is  also  the  translation  of 
ttie  very  technical  term  *^  nocivus;^  and  has  been 
always  i^sed  for  it»  ever  since  the  act  for  the  proceedings 
being  in  English. 

But  it  is  NOT  necessary  that  the  smell  should  be  un- 
wholesome:  it  is  enough,  if  it  renders  the  ri^'oyi/ten^  of  life 
and  property  uncomfortable. 

Secondly— The  persons  incommoded  are  sufficiently 
described:  and  the  offence  is  charged  to  be  to  the  common 
Buisance  of  persons  inhabiting  and  travelling  ftear,  6fc. 
And  nnlesfi  they  bad  been  so  near  as  to.  be  hurt  by  it,  the 
indictment  could  not  have  beeu  proved.  Whereas  in  the 
caae  of  Wilkes  and  Broadbent,  it  was  quite  uncertain  how 
wear  the  rubbish  might  be  laid. 

Thirdly — It  is  sufficiently  laid,  and  in  the  accustomed 
manner.  The  very  existence  of  the  nuisance  depends  upon 
the  number  of  houses  and  concourse  of  people :  and  this 
is  a  matter  of  fact  ^  to  be  judged  of  by  the  jury.  And  in 
the  very  cases  in  Trenuiine  193.  of  a  glasshouse,  and  298. 
of  a  Boap-boiler's  furnace,— they  are  laid  in  parislies, "  apud 
**  parock  &c."  Therefore  there  is  no  foundation  for  the 
Directions. 

Mr.  Just.  Den isoN-^There  is  a  sufficient  legal  certainty  1st. 
in  this  indictment :  so  that  the  defendants  bad  an  opportu- 
nity of  making  a  proper  defence  at  the  trial. 

Upon  a  former  trial,  the  indictment  then  before  the  ^J* 
court  charged  the  air  to  be  corrupted.  This  present  in- 
dictment is  better  expressed.  The  word  *'  noxious'*  in- 
cludes the  complex  idea,  both  of  insalubrity  and  offen- 
siveness.  And  there  was  no  need  to  specify  particular 
instances  of  the  effects  of  it.  There  is  nothing  in  this 
objection.  And  it  is  also  sufficiently  charged,  to  whom 
the  nuisance  is  done. 

As  to  tbe  laying  it  in  a  parish — it  is  likewise  sufficient.  Sdly. 
In  the  case  of  the  King  v.  Blower,  HiL  *27  G,  i.  B*  JR* 
The  court  declared  they  would  take  the  vill  and  the  parish 
to  be  co-extensive :  and  they  held  that  there  were  only 
two  cases  where  it  was  necessary  to  lay  a  vill ;  which 
were  upon  the  statute  of  additions  (where  you  are  tied  up  P  333  ^ 
to  the  vill,)  and  in  appeal  of  death,  upon  the  statute  of  ^  "^ 

Ghucester,  cap.  9.  the  description  of  being  '*  props  altmn 
*'  vtam  regimm,**  is  the  common  method.  And  it  is  laid 
ad  e#if»miiiic  noGumentum :  and  the  jury  h^Lve  found  it,  at 
it  is  laid.  TtierefoFa  I  ihiak  itis  in  legal  form. 
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1757.  Mr.  Just  Foster — The  only  auestion  is  *'  whether 

BEX        ^^  ^^^  fact  laid  t;7}/7/t>5  a  nuisance."  I  think  it  does.  Other* 

Y^         wise,  the  mere  lat/ing  it  to  be  "  ad  commune  nocumenlum^* 

WHITE  and  ^ould  not  perhaps  help  it    This  is  certainly  a  common 

WARD,     nuisance.  And  "near  the  highway  and  dwelling-houses  " 

lit  is  properly  alledged,  in  order  to  shew   it  to  be  so-  V. 

[«  Lulw.  15,    1  Strange  686,  687.  Rex  v,  Pappineau,  H,12G.\.  B.  R. 

^0  in  point,  accord.    It  never  was  objected  that  laying  a 

•v[iE  6.      robbery  "  i/i  or  near"   a*  highway,  is  bad:  no;  it  is 

c.  li.  ^  10.*      niatter  of  evidence, 

sd]y.  (Note — Mr.  Justice  Wt/mo^  was  absent,  in  the  court  of 

Chancery.) 

So  that  the  court  were  unanimous  in   denying  the 
motion. 

Yet  N.  B.  That  (according  to  the  usual  course  in  like 
cases)  no  rule  at  all  was  here  taken  in  the  rule-book : 
only,  the  counsel  for  the  defendants  took  nothing  by 
their  motion  in  arrest  of  judgment 
On  Thursday  bth  May  1757,  on  a  motion  for  the  judg- 
ment (or  rather  sentence)  of  the  court  upon  the  defendants, 
for  the  offence  whereof  they  stood  convicted, — it  appear- 
ing that  the  nuisance  was  absolutely  removed;  (the 
fvorks  being  demolished^  and  the  materials,  utensils  and 
instruments,  all  sold  and  parted  uith ;)  they  were,  upon 
entering  (each  for  himself  only,  and  for  such  as  acted  for 
or  under  him)  into  a  rule  "  not  to  renew  them,"  only 
fined  6s.  8d.  each.  But  on  a  dispute  afterwards  arising, 
how  the  rule  should  be  drawn  up,  it  was  on  Fridat/  Wth 
Jlfoy  settled  by  the  court  to  be  thus — •'  By  consent  of 
"  counsel  on  both  sides,  it  is  ordered  that,  upon  the 
*'  defendant  WardHs  undertaking  that  neither  he  nor  any 
**  other  person  by  his  consent  or  direction  or  for  his  use  or 
•*  benefit^  shall  for  the  future  make  or  cause  to  be  made 
"  in  the  works  lately  carried  on  by  the  defendant  White 
**  at  Twickenham^  mentioned  in  the  indictment  in  this 
•*  cause,  any  acid  spirit  of  sulphur,  or  preparations  of 
**  vitriol,  or  oil  oi  aqua  fords ;  a  tine  of  ()«.  8^.  be  set  upon 
**  the  said  defendant  ^ard,  for  the  nuisance  of  which  he 
"  has  been  convicted."    And 

The  defendant  White  entered  into  a  like  rule,  mutatis 
mutandis. 


1 

J 


C    339 

1757.^*^  Bond  versus  Isaac. 

Fenon  lifted    rilHE  defendant  being  brought  into  court  in  obedience 
hbSil^"^^^  to  a  writ  of  habeas  corpus  Sipplied  for  by  his  bail; 

[Vide pott      ^^^  ^^  being  agreed  that  he  was  in  custody  of  the  keeper 
409.]  of  the  Savoy,  as  an  impressed  man ;  the  counsel  on  behalf 
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of  the  bail,   insisted   upon  their  right  to  surrender       1757, 

kirn. 

Tho  COURT  (namely  Lord  Manifield,  Mr.  Just  Denison, 
aodMr^Just.  fu^^rj  bad  no  doubt  of  their  right:  but 
only  hesitated  as  to  t!ie  disposition  of  him^  after  he  had 
been  surrendered.  Lord  Mvnsfibld  mentioned  the 
clause  ill  the  pressing  act  (T.  29  G.  2.  c.  4.  §  14.  p,  175.) 
of  not  taking  him  out  of  the  service.  Mr.  Just  Deniso.v 
ciled  two  cases;  viz,  I  Strange  (i4l.  The  case  of  the  bail 
oi Boise diViA  Sellers /\\\  this  court;  where  the  defendants 
were  returned  to  be  charged  with  two  civil  suits  and 
eevtxdX Excliequer  informations  tor  h2i\xAs  in  the  customs: 
and  when  the  court  was  satisfied  of  the  reality  of  the 
debts  and  priority  of  the  actions  here,  the  defendants  were 
surrendered,  and  committed  to  tlie  marshal.  And  a  case 
in  Tr.  2-2,  23  G.  2,  Rex  v.  Chitty,  B.  R.  where  the  de- 
fendant  was  returned  to  be  charged  with  a  contempt  in 
the  Exchequer:  he  was  surrendered  by  his  bail  here;  and 
committed  to  the  marshal;  who  was  immediately  served 
with  a  new  habeas  corpus^  to  remove  him  to  the  fieet. 

This  man  is  a  soldier  now ;  and  by  this  act  cannot  be 
^aibf;io{</oftheking*s  service,  but  upon  some  criminal 
matter:  {K  the  act,  as  above.)  So  that  it  seems  that  he 
may  be  remanded  to  the  Savoy ,  in  the  present  case. 

Mr.  Just  FosTER^ — In  the  cases  cited  by  my  brother 
Denison,  the  proceedings  were  grounded  on  25  £.  3.  c.  19. 
(which  enacts  "  that  the  king's  debtors  shall  not  be  pro- 
'*  tected  from  the  proceedings  of  their  other  creditors 
'•  against  them:")  and  it  was  a  matter  of  right.  This  is 
an  indulgence  to  the  bail,  to  permit  them  to  bring  in  the 
defendant  and  surrender  him.  But  we  cannot  take  him 
out  of  the  king's  service ;  this  not  being  a  criminal  matter  : 
{F.  ut  supra,  29  G.  2.  c.  4.  §  14.)  so  that  we  may,  after  w^ 
bave  entered  an  exoneretur  upon  the  bail-piece,  remand 
him  to  the  legal  custody  at  the  Savoy. 

Lord  Mansfield — We  m^y Jirst  commit  him  to  the 
marshal ;  and  then  remand  him,  immediately,  to  the 
oavoi/. 

Suppose  him  to  be  a  soldier  at  large,  (not  in  custody ;)  f     ^W    1 
lud  that  his  bail  were  to  bring  him  in,  and  surrender  him ; 
le  must  be  committed  to   the  custody  of  the  marshal 
jpon  such  surrender ;  but  instantir  set  at  large:  and  so  we 
nay  do  here.     And  accordingly, 

Per  cur.  He  was,  upon  being  surrendered  by  his  bail, 
irst  committed  to  the  custody  of  the  marshal :  but  the 
narshal  was  ordered  to  deliver  him  instantir  to  the  keeper 
rfthe  Sdvoy  ;  and  he  did  so,  immediately,  in  court.  And 
in  exoneretur  was  ordered  to  be  entered  upon  the  bail- 
3iece.  F.post, 

Vol.  I.  Y 
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Bailihatlr  TTPON  a  question  concerning  the  terms  upon  whieft 
have  Uroe  to  %J  the  bait  should  have  time  to  surmidtr  the  princwat, 
'^^^J^'^'-iStexii  writ  of  error  biought— 

writ  of  error  Mr*  Just  Denison  and  Mr.  Just  Foster,  the  only 
inmghtbjF  two  judges  in  court,  held  that  it  was  the  allowance  of 
^^- '  the  writ  of  error,  that  was  a  wpersedeas  to  the  proceedings 

below;  and  that  the  notice  of  its  being  allowed  was 
only  to  bring  the  party  in  possession  of  the  judgment 
t^elow,  inta  contempt^  in  case  he  should  persist  in  pro* 
eeeding  thereupon  subsequently  to  suck  notice.  And  there* 
fore,  as  in  the  present  case,  the  defendant's  writ  of  error 
was  allowed  before  the  time  was  expired  within 
which  the  bail  had  indulgence  to  surrender  the  principal, 
THOUGH  notice  of  sttch  aUowance  was  not  given  to  the 

SlaintiflTs  attorn^r  tilt  after  liie  expiration  of  that  time ; 
i^  co¥RT  gave  the  bail  the  same  terms  as  are  usual  where 
they  apply  within  the  time  indtilged  to  thein  (by  the 
present  course  of  the  court)  for  surrendering  the  prin* 
cipaK  And  accordingly,  the  rule  to  shew  cause  why 
the  proceedings  *'  upon  the  writs  of  ecire  facias  issued 
against  the  bail  should  not  be  stayed,  until  the  writ  of 
error  shall  be  determined  ;  the  bail  undertaking  to  pay 
**  the  plaintifi*  the  damages  recovered  by  the  said  judg* 
^  ment,  or  surrender  the  defendant  into  the  custody  of 
**  the  marshal  of  the  Marshalsea  of  this  court  within  iour 
**  days  next  after  the  determination  of  the  said  writ  of 
**  error,  in  case  the  same  shall  be  determined  in  favour  of 

•For  the       <«  the  defendant  in  error,"  was  made*  absolute. 
dearer  uoder* 


€€ 


•taodiogof  the  differ eni  ierm»  granted  to  tfie  bail,  umfer  d(/^freKt  etreumstgiseeip  fee 
Af^er  T.  Arthur^  iStrmge  4I<;.  Hunter  y.SampMon  ^  a/*,  2  Strange  781.  Evereii  ▼• 
Gery,  I  Sirmiee  S4S»  Rirhard»m  r.^elfyf  3  Sirange  1970.  tole  r.  Btickland^  2  Siremgt 
872 1  (parlicowrlj  the  Iknl  and  fourth  of  these  catet }  which  thew  the  di$Unctien.) 

M^nmAT  JPeLLY    thc  YoUNGER  vernfl  GOVERNOR   and  COMPANT, 

i^^jj^Z  of  the  RoYAL-ExcuANGK  Assurance. 

17d7. 

The  fails  and  ri^HiS  came  before  the  court,  upon  a  case  reserved  on  a 

S^'lUr^^*  trial  at  Guildhall,  before  Lord  Mansfield:  where  a 

themutuid    ^^rdict  was  found  for  the  plaintitf,  subject  to  the  opinion 

lodged  in  a      of  the  cou  rt.    It  was  an  action  of  covenant  upon  a  policy  of 

warehouse,  if  insurance* 

accidentall?         Case.    The   plaintiff  being  part-owner  of  the   ship 

JSbre'Sie       (^nshw,  an  East-India  ship,  then  lying  in  the  TAames^znA 

ship  returns     bound  on  a  voyage  lo  China  and  back  again  to  London^ 

from  the         insured  it  at  and  from  London,  to  any  ports  and  places 

voTaffe,thall  be 

nuide  gcMMi  bj  the  uaderwriters*    (See  4  Dom*  207.  2  fiosan.  491) 
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beyoiul  the  Cape  of  Good  Hope,  and  back  to  London  ;  1757. 
free  from  average  under  ten  per  cent,  upon  the  body,  p^j^  * 
tackle,  apparel f  ordnance,  munition,  artillery,  boat,  and 
other  furniture  of  and  in  the  said  ship:  beginning  the 
adventure  upon  the  said  ship,  ^c.  from  and  immediately 
following  the  date  of  the  policy  ;  and  so  to  continue  and 
endure  until  the  said  ship,  with  all  her  ordnance,  tackle,  company' 
apparel,  ^c.  shall  be  arrived  as  above,  and  hath  there 
moored  at  anchor  twenty-four  hours  in  good  safety.  And 
it  shall  be  lawful  for  the  said  ship,  in  this  voyage,  to  pro- 
ceed and  sail  to  and  touch  and  Uay  at  any  ports  or  places 
whatsoever,  without  prejudice  to  this  assurance.  The 
perils  mentioned  in  the  policy,  are  the  common  perils ; 
iffiz.  of  the  seas,  menof  war,  fire,  enemies,  pirates,  &c.  &c. 
smd  ail  other  perils,  losses  and  misfortunes,  &c.  The  pre- 
mium was  seven  guineas  per  cent,  with  the  usual  abate- 
ment of  two  per  cent,  in  case  of  a  loss. 

The  ship  sailed,  &;c. ;  arrived  in  the  Rivet  Canton  in 
ChitM ;  where  she  was  to  stay,  to  clean  and  refit,  and  for 
other  purposes.  Upon  her  arrival  there,  the  sails,  yards, 
tackle,  cables,  rigging,  apparel,  and  ol\\ex  furniture  were, 
by  the  captain's  order,  taken  out  of  her,  and  put  into  a 
warehouse  or  storehouse  called  a  bank-saul,  built  for 
THAT  PURPOSE  OX  A  SAND-BANK,  or  Small  island,  lying 
in  the  said  river,  near  one  of  the  banks,  called  Bank-Saul 
island,  about  two  hundred  or  two  hundred  and  twenty 
yards  in  length,  and  forty  or  fifty  yards  in  breadth  ;  in 
order  to  be  there  repaired,  kept  drif,  and  preserved  till 
the  ship  should  be  heeled  and  cleaned,  and  refitted.  Some- 
time after  this,  a  fire  accidentally  broke  out  in  the 
bank-saul  belonging  to  ^Swedish  ship;  and  communi- 
cated itself  to  another  bank-saul,  and  from  thence  to  the 
bank-saul  belonging  to  the  Onslow,  and  consumed  the  same, 
with  all  the  sails,  yards,  tackle,  cables,  rigging,  apparel,  and 
other  furniture  belonging  to  the  Onslow,  which  were 
therein.  r    q         1 

It  was  stated,  that  it  was  the  universal  and  well  known  L  ^^^  J 
USAGE,  and  has  been  so  for  a  great  number  of  years,  for 
all  European  ships  which  go  a  CAin/i  voyage,  except  Dutch 
ships,  (who  for  some  years  past  are  denied  this  privilege 
by  the  Chinese^  and  look  upon  such  denial  as  a  great  loss,) 
when  they  arrive  near  this  Banlc-Saul  Island,  in  the 
River  Canton,  to  unrig  the  ship,  and  to  take  out  her 
sails,  y2Lvds,  tackle,  cBb\e8,  rigging,  apparel,  and  other 
**  furniture ;  and  to  put  them  on  shore,  in  a  bank-saul 
"  built  for  that  purpose  on  the  said  island  (in  the  manner 
that  had  been  done  on  the  present  occasion  by  the 
captain  of  the  Onslow,)  in  order  to  be  there  repaired, 
kept  dry,  and  preserved  until  the  ship  should  be  heeled, 
cleaned,  and  refitted.**  And  the  case  further  states 
that  it  appears  that  the  so  doing  is  prudent,  and  for  the 

Y  2 
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17^7.      common  and  general  benefit  of  the  owners  of  the  ship,  \X\e 
PELL  Y     insurers^  and  insured,  and  all  persons  concerned  in  the  safety 

y^  of  the  skip. 

ROYAL  ''^^  ship  arrived  from  her  said  voyage,  in  the  Thames, 

EXCHANGE  ^^  September  1755 ;  (having  been  unrigged,  and  put  in  the 
ASSUKANCE  ^^^^  ^^'^^'^^^^'  ^'^^  natureof  tbc  placc  and  circumstances 
COMPANY.  ^^  afl'aii-s  would  permit.) 

Question.  Whether  the  insurers  are  liable  to  answer  for 
this  loss,  {so  happening  upon  this  bank-saul,)  witbiu  the 
intent  and  meaning  of  this  policy. 

Mr.  fVilliams,  for  the  plaintiff', — after  premising,  that 
this  question  arises  upon  the  construction  of  a  policy. ojT 
insurance ;  that  these  policies  of  insurance  are  of  ancient 
date;  are  beneficial,  as  they  tend  to  divide  fherisoue; 
and  have  been  evei*y  where  encouraged,  in  tiiaaing 
countries ;  made  these  three  divisions  of  bis  argument. 

Ist.  He  undertook  to  prove  that  the  plaintifTs  demands 
are  founded  on  strictjustice. 

9dly.  That  they  are  agreeable  to  both  the  words  and 
meaning  of  the  policy;  and  supported  by  legal  deter- 
minations.— 

ddly.  He  said  he  would  mention  the  opinion  oi  foreign 
lawyers^  upon  the  subject. 
Objectionw  Indeed  it  has  been  objected  "  that  this  is  not  a  loss  at 

**  SE A ;"  but "  a  loss  at  land:" 
Antwen  to  it.      First^  Tiie  policy  is  general:  it  is  not  confined  to  losses 
at  sea, 

C34S    T      Secondly— This  is  not  a  loss  at  land:  it  is  what  happened 
-1  upon  a  sand  bank  in  the  river. 

Then  he  proceeded  to  his  three  heads  or  divisions  of  his 
argument. 
Fini  bead  of       jsU  As  to  thQJmtke  of  the  plaintifTs  case— 
af;g;umeot.  ry^^  insurers  have  professedly  and  explicitly  insured 

the  ship  and  all  her  ringing,  furniture,  &c.  from  fire,&c. 
from  her  going  out  to  her  ketuhn  :  and  they  must  be 
taken  to  be  apprised  of  the  usage ;  and  to  have  calculated 
their  premium  accordingh/.  And  what  has  here  been 
done  is  stated  to  have  been  done  "  for  the  benefit  of  the 
"  insurers^  and  of  the  «Aip,  and  of  all  persons  concerned  in 
**  the  safety  of  it ;"  and  also  "  to  have  been  prudent:* 

If  the  ^0^  of  the  ship  had  been  burnt  in  this  interim; 
and  these  sails  and  furniture,  had  been  sested  bt  beiko 
in  this  warehouse ;  the  insurers  would  then  have  had  the 
benefit  of  this  salvage.  Therefore  they  ought,  in  the  cou' 
trary  event ^  to  be  ansverablc  for  them,  when  tlieu  were  by 
these  means  burnt,  and  the  ship  not  burnt  It  was  the 
captain's  duty,  to  perform  the  voyage  in  the  usual  and 
proper  course.  And  this  was  so  far  from  being  a  neglect 
or  misbehaviour  in  the  captain,  that  he  is  stated  **  to  have 
acted  PKUD£NTLY,  and  for  the  B£K£fit  of  the  insurers^ 
and  of  alt  concerned:* 
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5dly.  This  is  within  the  xtotds  of  the  policy— it  is  an  I757. 
insurance  from  *'  London  to  any  ports  or  place  beyond  pelly 
^  ih^  Cape  of  Good  Hope  ?ixiA  back;  and   during  the  y, 

**  VOYAGE :    and  Jite  is  expressly  insured  against.  royal 

And  it  is  also  within  the  meaning  and  intent  of  the  poli-  exchange 
cy.     For  this  loss  has  happened  within  the  usual  course  assukamcc 
<f  the  voyage^  and  €f  this  species  of  tmdel     And  there-  company.. 
fore  the  insurers  are  liable.    And  this  is  the  true  distinc-  second  bead 
tioo.    To  prove  which,   he  cited  2  Salk.  445.  Bond  v.  of  argumeiit 
GoHSides;  **  deviation  or  not,  must  be  taken  according 
••  to  the  necessity  and  usa^^  Clayton  v.  Simmons,  1 1  th 
March  174U  at  Guildhall     Per  Lee,  Ch.  J.    "  If  the 
^*  master  puts  into  a  port  not  usual,  or  stays  an  unusual 
^*  time,  it  is  a  deviation  and  discharges  the  insurer :  not,  if 
^  be  doe's  a<  usual."     Tierney  v.   Etherington,  o  March 
1743,  oer  Lee^  Ch.  J.  at  Guildhail-^the  goods  were  unload- 
ed and  put  into  2i store-ship  at  Gibraltar;  and  there  lost. 
The  question  was,  whether  this  was  a  loss  at  land  ;  or  a 
loss  iM  the  voj^age.     He  held  **  that  policies  ought  to  be 
**  construed   largely,  and  for  the  benefit  of  the  insured ; 
**  and  according  to  the  course  of  trade  and  the  methods 
••  usual  at  the  place  :^*  and  as  that  was  the  known  course  L     34-4   J 
of  trade  at  Gibraltar,  he  held  **  the  insurers  to  be  respon- 
*•  sible."  And  in  £tf5ferterm  following  (P.  1744.  17  G.  2.) 
-there  was  a  motion  for  a  new  trial:  which  was  re/ustd. 
Now  that  was  not  within  the  uords  of  the  policy :  and  yet 
holden  to  be  within  the  meaning  of  it. 

Where  an  insurance  is  for  one  entire  voyage,  the  con- 
tract can  not  be  suspended,  and  revived  again  :  if  it  be  sus- 
pended at  all,  it  is  determined.  And  yet  they  will  hardly 
^rgue,  that  this  contract  was  absolutely  determined  by  this 
act  that  is  stated. 

3dly.  As  to  the  opinions  of  foreign  writers  they  hold  Third  bead  of 
— **  that  where  the  assurance  is  general,  the  insurer  is  *'rg«nDcni« 
liable  to  all  loss  happening  in   the  umal  course  of 
the  voyage.** 

And  to  thrs  purpose, he  cited,  Loccenius.De  Jure  Mariti' 
mo,L.  2.  c.  b.sect.  10.  De  Aversione  Periculi.  Whose  dis- 
tiuCtions  turn  upon  the  master's  pursuing  the  usual  course 
of  the  voyage,  Marcarlus,  De  Jure  Mercator.  L.  2.  c.  15, 
No.  148.  Roccus,  De  Jssecurationihus,  No.  138.  The  insu- 
rer is  liable  for  all  losses  durante  itinere. 

So  that  the  principles  of  justice  and  equity,  the  strict- 
ness of  law,  and  the  opinions  of  foreign  writers,  all  con- 
cur in  favour  of  the  plaintiff. 

Sir  Richard  Lloyd,  for  the  defendants  (the  insurers,) 
agreed  to  Mr.  JViliidms's  general  principles ;  and  that  the 
insurers  were  liable  for  all  losses  during  the  course  oj'  the 
voyage.  But  he  denied  Mr.  ^Fl7/JVlWls's  conclusions  ;  and 
insisted  that  this  policy  was  certainly  confined  to  losses 


«< 
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1757.      ^^  ^^'  ^^hereas  this  loss  was  a  loss  on  suorb.    This  it  a 
TSLLY      policy  upon  the  body  of  a  ship ;  and  therefore  is  manifest- 
y^         ly  confined  to  losses  at  sea  only.     Besides*  these  goods 
ROYAL      ^^^  averred,  by  the  very  declaration  itself* "  to  have  been 
EXCHANGE  "  c^^H^d  *  Oil  shorc''    And  its  being  an  insurance  •*  out 
▲88URAMCE  "  ^^^  /lome,'*  does  not  interfere  with  this  poHitioD.     As 
COMPAKY    ^^  ^^^  supposition  **  that  the  ship  bad  been  burnt/and  the 
*  Some  of  the"  ^^^^»  ^^'  ^^^  *>"  J^  is  no  argument  at  all :  for  if  they 
breacbet  are  had  kot  been  lost,  the  insurers  could  not  certainly  have 
■o  aifigaed.     been  liable  to  pay  for  them.     As  to  the  prudence  of  the 
captain— it  m^ht  be  prudent  with  regard  to  the  owners  : 
but  this  care  of  tltem  is  not  to  affect  the  ifisurers.    He 
^  is  indeed  to  act  his  best,  for  both  :  but  diverso  intuitu ;  and 
*  not  to  serve  the  one,  at  the  risque  of  the  other.    As  to  the 
vords  of  the  policy— he  deniecf  it  to  be  within  them ;  refer- 
ring himself  to  the  words  themselves. 

The  cases  cited  do  not  affect  the   present  case:  and 
foreign  writers  have  said  no  more  than  English  ones. 
For,  no  doubt,  the  insurance  must  be  understood  to  be  in 
the  usual  course  of  trade^  and  durante  itinere.    But  the 
question  is,"  what  is  thet^rr  insured?" 
r    oviA    1     This  is  a  cowmon  policy  of  insurance,  in  the  old  and 
L    345     J  ordinary  form  :  and  it  must  be  understood,  as  these  po- 
licies were  understood,  before  the  East^India  Companjf 
had  a  being.    And  the  intent  of  it  must  be  collected  from 
the  instrument  itself. 

Now  this  is  an  insurance  of  the  ship  with  its  tackle 
and  furniture,  4c. /rom  port  to  port.  And  policies  must 
be  construed  upon  the  tvords  of  them,  or  from  necessary 
consequences.  If  any  thing  beyond  the  natural  import  of 
the  words  was  intended,  it  ought  to  have  been  specified: 
if  not  specified,  it  cannot  be  supposed. 

The  court  alone  are  to  judge  of  the  extent  of  the  con- 
tract. And  these  contracts  have  been  construed  strictly. 
A  deviation  from  the  particular  voyage  insured,  shall  dis- 
charge  the  insurer;  unless  a  necessity  intervenes;  which 
does,  and  ought  to  alter  the  case.  But  even  that  must  be 
tdthin  the  compass  of  the  voyage  described;  for  if  it  happens 
AFTER  a  deviation^  the  insurer  is  discharged,  even  though 
the  ship  should  have  returned  into  the  right  road  again, 
before  the  accident  happened.  Now  this  present  accident 
did  no/ happen  within  the  voyage  insured :  iox  \\,  hap- 
pened AT  LAND. 

But  Mr.  Williams  says^*  this  happened  in  the  coitrse  of 
traded  My  answer  is,  "  that  we  have  nothing  to  Ao 
with  the  course  of  tradey  We  have  nothing  to  do 
with  any  thing  but  the  course  of  navigation  ;  which  is 
quite  a  different  thing.  The'sails,  tackle,  ^c.  were  insured 
Withe  ship;  and  if  the  captain  takes  them  out  of  the  ship 
and  puts  them  any  where  klss^  the  intuuers  are  ao^  answer^ 


V. 

ROYAL 

EXCHANGE 
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able.  And  its  being  for  the  benefit  of  the  ship,  ^c.  ir.akes  \757. 
no  difference.  It  did  not  arise  from  necessity  :  much  less  p^^^ly 
froni  a  necessity  arising  in  the  voyage.  This  aot  of  mere 
];>rudence  or  convenience  cannot  affect  the  insurers.  And 
their  kneuing  this  to  be  the  course  of  the  voyage,  will, 
opt  prove  that  they  meant  to  insure  any  ^'^^^g  ^t /flwd. 
They  cannot^  by  tneir  chartfc,  doit;  for  that  '^strains 
them  from  insuring  at  land:  and  therefore  they  certainly 
never  intended  it.  As  to  the  case  of  Tierney  v.  Etherington, 
P.  17  G.  2.  It  was  not  a  common  policy.  Jt  was  thereby 
agreed  '*  that  they  might  unload,  S^c.  and  reship  into  an 
**  English  ship/*  But  no  English  ship  being  there,  they 
unloaded  upon  di store-ship.  And  this  was  a  peril  at  s£a  ; 
for  the  ship  was  lost  at  sea:  so  that  it  strictly  and  proper- 
ly was  WITHIN  thevoyage.  And  as  to  its  being  the  mode 
of  re-shipping,  in  case  no  other  ship  was  there;  here  is  no 
such  agreement  in  the  present  case,  as  was  there  inserted 
in  the  policy :  so  that  it  was  within  the  very  terau  of  the 

?>licjr,  in  that  case.  He  cited  the  case  of  Fitzgerald  v. 
6/e,  in  P.  23  G.  2.  in  B.  R.  and  afterwards  in  Dom*  Proc. 
in  May  1752;  which  was  an  insurance  of  a  privateer  for 
four  months :  and  there  the  zchoie  cruiu  was  by  this  court  r  345  1 
tinderstood  to  be  insured ;  and  the  insurers  were  holden 
here,  to  be  bound,  though  the  ship  itself  was  safe ;  and  ac- 
cordingly thev  gave  juagmeut  for  the  plaintitf.  But  tlie 
House  of  Lordfs  held  them  discharged;  as  thesA/p  was  safe; 
and  affirmed  the  judgment  of  the  Exchequer  Chamber, 
who  had  reversed  that  of  B.  R,  And  there  is  no  inconvf - 
Dience  in  my  doctrine:  because  whatever  is  by  the  parties 
particularly  meant  to  be  insured,  beyond  the  general  mean- 
ing of  the  words,  may  be  specially  inserted  iii  the  policy; 
and  then  all  will  be  clear :  and  nothing  left  to  uncertain 
construction. 

Mr.  Williams  in  reply— 

This  fire  happenea  during  tlie  course  oftJie  voyage.  And 
this  insurance  is  not  merely  upon  the  ship;  but  upon  the 
figgingy  sails,  tackle  andjf'urnitureVikewisc;  which  in  their 
nature  are  capable  of  being  carried  on  shore,  and  usually 
are  so,  upon  tliese  occasions,  as  is  expressly  stated. 

And  this  is  a  loss  happening  in  port.  It  is  the  proper, 
and  the  only  port,  where  the  English  can  clean  and  refit 
their  ships.  And  beine  upon  a  sand-bank  in  the  river,'i8 
a  loss  at  «fa,  not  at  land.  If  the^oods  cannot  be  remov- 
ed from  on  board  one  ship  to  another,  the  reason  of  that 
must  be,  that  the  insurer  has  had  only  that  particular  ship 
in  contemplation,  on  which  he  insured;  and  perhaps  the 
care  and  caution  of  the  master  of  it  too,  as  well  as  the 
goodness  of  the  ship. 

This  taking  out  and  depositing  the  rigging,  sails,  and 
furniture^  was  a  necessary  act;  and  is  done  by  all  the  na- 
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1737.      ^ioDS  in  Europe^  except  the  Dutch;  who  arc  stated  to  con-' 

FELLY      siderit  as  a  disadvantage  that  they  are  not  permitted  to 

V,  do  it.    And  it  is  stated  to  be  for  the  benefit  of  the  ship, 

ROYAL      and  of  the  insurers,  and  all  concerned.    And  this  being 

EXCHANGE  ^^^  usual  course  of  the  voyage,  it  was  unnecessary  to  par- 

A88UKANCE  ^'^^'^^'^^  ^^  Specify   this  in  the  policy:    itmustneces- 

COMPANY,  sarily  have  been  in  the  contemplation  of  the  insurers. 

And  as  to  the  company's  being  obliged  by  then  charter 
not-to  insure  on  land — the  merchants  insuring  with  them 
are  not  obliged  to  know  this:  nor  do  the  company  in  fact 
prac/tieit.  Besides,  if  they  do  it,  notufithslanding  their 
charter,  they  are  not  the  less  bound  to  answer  what  they 
have  undertaken.  And  indeed  the  charter  only  means  to 
preclude  them  from  insurxng  houses  and  buildings  atland^ 
(which  is  quite  another  thing;)  not  shipt  at  land. 

As  to  the  ct^e  of  Fitzgerald  v.  Po/e,  there  was  no  loss 

of  the  thing  insured :  whereas  here  is  a  loss  of  the  vay 

tMng  insured. 

r    347    1      Lord  Mansfield  said  it  was  veryneces^ary  that  the 

^  -^         determinations  upon  policies  of  insurance  should  be 

fixed  and  certain :  and  therefore  they  would  consi- 
der this  matter,  and  look  into  the  cases;  and  then 
(within  the  term)  give  their  opinion. 

Cur.  adtisare  tult. 
Lord  Mansfield  now  delivered  the  opinion  of  the 
court. 

He  stated  the  case  minutely,  and  then  the  question ; 
Tybich  was  "  whether  this  was  a  loss  for  which  the  in- 
**  surers  are  re$po/7sfi/e,  within  the  intent  and  meaning  of 
•*  the  above-mentioned  policy  of  insurance." 

By  the  express  word  of  the  policy,  the  defendants  have 
insured  the  tackle,  apparel  ^nd  other  furniture  of  the  ship 
Onslow^ttomjire^  during  the  whole  time  of  her  voyage, 
vntil  her  return  in  safety  to  London  ztithout  any  re 
striction. 

Her  tackle,  apparel,  and  furniture  were  inevitably 
burnt  in  China,  during  the  voyage,  before  her  return  to 
Ijondon. 

The  event  then  which  has  happened  is  a  loss  within 
the  general  words  of  the  policy:  and  it  is  incumbent 
upon  the  defendants,  to  shew,  from  the  manner  in  which 
this  misfortune  happened,  or  from  other  circumstances, 
**  that  it  ought  to  be  construed  a  peril  which  they  did  not 
"  undertake  to  bear." 

From  the  nature,  object,  and  utility  of  this  kind  of 
contract,  consequences  have  been  drawn  ;  and  a  system  of 
construction  established,  upon  the  ancient  and  inaccu- 
rate form  of  words  in  which  the  instrument  is  con- 
ceived. 
'  The  mercantile  laW|  in  this  respect^  is  the  same  all 
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over  the  world.    For,  from  the  same  premises,  the  sotind       1757 
conclusions  of  reason  and  justice  must  universally  be  th^     ^1,  /  * 
utme.  PELLY 

Hence,  among  many  other,  the  following  rules  have     «^L\, 
been  settled,  kotal 

If  the  chance  is  varied  or  the  voya^e^a/tered  by  the  fault  "J^^^L^^ 
of  the  owner  or   roaster  of  the  ship,  the  insurer  ceases  ^om 
to  be  liable  :  because  he  is  understood  to  engage  that  the  *^""^^^y. 
thing  shall  be  done,  safe  from  fortuitous  dangers ;  pw 
tided  due  means  are  used  by  the  trader  to  attain  that  end. 

But  the  master  is  not  in  faulty  if  what  he  did  was  done  (^    348    3 
in  the  usual  course^  or  neceaarily  exjustd  causa. 

The  insurer,  in  estimating  the  price  at  which  he  is  wil- 
ling to  indemnify  the  trader  against  all  risques,  must 
have  under  his  consideration  the  nature  of  the  voyage  to 
be  performed,  and  the  usual  course  and  manner  of  doing 
it  Every  thing  done  in  the  usual  course  must  have  been 
foreseen  and  in  contemplation,  at  the  time  he  engaged.  He 
took  the  risque  upon  a  supposition  that  what  was  usual 
or  necessary,  tvould  be  done. 

It  is  absurd  to  suppose,  when  the  end  is  insured,  that 
the  usual  means  of  attaining  it  are  meant  to  be  excluded. 

Therefore  when  goods  are  insured, "  till  landed ;"  with-  ig,.]**^' 
out  express  words,  the  insurance  extends  to  the  boat^ 
the  mual  method  of  landing  goods  out  of  a  ship,  upon 
the  shore. 

If  it  is  usual  to  stay  so  long  at  a  port,  or  to  go  out  of  the 
way,  the  insurer  is  considered  as  understanding  that  usag% 
Bond  V.  Gofisales,  2  Salk,  446.  was  so  ruled  by  Ld.  Ch.  J. 
Holt. 

If  goods  are  insured  on  board  one  ship,  to  a  port;  and 
from  thence,  on  board  another  ship,  the  first  that  can  be 
got;  the  insurance  extends  through  all  the  intermediate 
steps  of  removing  from  one  ship  to  the  other,  as  usual. 
*  For  the  meam  must  be  taken  to  be  insured,  as  well  as  *  ^^wp'*' 
the  end. 

All  this  has  been  determined  in  the  case  of  Tierney 
V.  Etherington  at  Guildhall^bth  March  1743.  That  was  an 
insurance  on  goods  in  a  Dutch  ship,  from  Malaga  to 
Gibraltar,  and  at  and  from  thence  to  England  ^md  Holland, 
both  or  either ;  on  goods  as  here  under  agreed ;  beginning 
the  adventure  from  the  loading,  and  to  continue  till  the 
ship  and  goods  be  arrived  at  England  or  Holland;  and 
there  safely  landed. 

The  airreement  was,  "  That  upon  the  arrival  of  the 

ship  at  Gibraltar,  the  goods  might  be  unloaded  and 

reshippfd    in   one   or   more    British  ship  or  ships,  fdr 

England  and  Holland;  and  to  return  one  per  ce/i^  if 

discharged  in  England,'* 

It  appeared  on  evidence,  that  when  the  ship  came  to 
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1757.      GibraltttT^  the  goods  were  anioaded  and  put  into  a  sion* 

7SLLY      ^Aip  (which  it  was  proved  was  always  cunMend  a$a 

y,  warehouse ;)  and  that  there  was  then  no  British  ship  there. 

BOTAL     Two  days  after  the  goods  were  put  into  the  store  sAtp, 

EXCHANGE  ^^^  y^ere  lost  in  a  storm. 

ASSURANCE  ^^^  ^^^  defendant  it  was  insisted  that  the  insurance 
COMPAKT.  ^^  ^y  ^P^^  ^^^  Dutch  and  British  ships :  and  that  it 
r  34*9  1  ^^  *^  extend  to  the  siore-Mp;  which  is  considered  as  a 
^  -*  warehouse  at  land^  and  so  not  a  peril  at  sea. 

For  the  plaintiff,  it  was  insisted,  that  this  was  a  loss 
til  the  voyage :  for  the  policy  is,  for  all  losses  at  Gibraltar^ 
as  well  as  to  and  from,  if  there  had  been  a  British  ship 
there,  and  the  goods  bad  been  put  into  a  tighter^  in  order  to 
;oto  the  Bn/tsA ship,  and  lost  in  the  way  ;  that  would  have 
»een  a  loss  within  the  policy.  We  have  liberty  to  un- 
load and  resbip,  and  therefore  have  a  liberty  to  use  all  the 
iRMms  in  order  to  do  that. 

LEB,Ch.  J.  said— -Itis  certain,  that,  in  constructio 
of  policies,  the  strictumjus,  or  apex  juris  is  not  to  be  laid 
hold  on :  but  they  are  to  be  construed  largely,  for  the 
benefit  of  trade,  and  for  the  insured.  Now  it  seems  to  be 
a  strict  construction,  to  confine  this  insurance  only  to  the 
imloading  and  reshipping,  and  the  accidents  attending 
that  act  The  construction  should  he  according  to  the 
course  of  trade  in  this  place.  And  this  appears  to  be  the 
tima/nsefAocI  of  unloading  and  reshipping  in  that  place: 
vix.  **  That  when  there  is  no  British  ship  there,  then  the 
**  goods  are  kept  in  store  ships.** 

He  added,  that  where  there  is  aa  insurance  oa  goods  om 
board  such  a  ship ;  that  insurance  extends  to  the  carry* 
ing  the  goods  to  shore  in  a  boat.  So  if  an  insurance  be 
ofgooA^  to  such  udiy;  and  tbe  goods  are  brought  in 
safety  to  such  a  port^  though  distent  from  the  city  ;  that 
is  a  compliance  with  the  poHcy,  if  that  be  the  tmia/  plaee 
to  which  tbe  ships  come. 

Therefore  as  here  is  a  liberty  given  of  unloading  and 
reshipping,  it  must  be  taken  to  te  an  insuring  the  goods 
waAeat  siuA  methods  as  are  proper  for  tbe  unloading  nd  re- 
shipping.  Here  is  no  neglect  on  the  part  of  the  mer* 
chant,  (die  insured :)  for  the  goods  were  brought  into  port 
tbe  19tb  and  were  lost  the  ^  Hootmber. 

This  manner  of  unloading  and  reahipfMng  is  to  be  cob« 
•idered  as  the  necessary  aMam  of  attaining  tlutt  which  was 
intended  by  tbe  policy ;  and  seems  to  l^  the  same  as  if  rt 
bad  happened  in  the  act  of  reshipping  fixun  one  ship 
to  the  other,  Andm  this  is  the  ksiown  course  of  trade,  it 
seems  extraordimuy  if  it  was  not  intended. 

This  is  9ia<  to  be  considered  as  a  niygaiisa  of  the 
policy,  during  the  unloading  and  mshiiXHOg  from  one  ship 
tonotber.    For,  as  the  ]^icy  would  extend  to  a  loss 
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bippeiiiiig  in  the  unloadiiig  and  reshipping  from  one  5771. 
ihip  to  another,  so  any  me&m  to  attain  that  etut  come  with-  p^i.]^^ 
is  the  meaning  of  the  policy.  ^^ 

And  accordingly,  a  verdict  was  given  for  the  plaintiflT.     royai. 
In  the  Easier  term  following,  a  new  trial  was  moved  exchanob 
for :  but  it  was  refused,  by  Lord  Ch.  J.  Xee,  Mr.  J.  Chappie^  j^^ff^j^^cn 
and  Mr.  J.   DenUon ;  Mr.  J.  Upright  indeed  being  of  a  c^jjp^nY. 
different  opinion ;    namely,  "  that  it  was  a  removal  at 
"  the  peril  of  the  insured. 

So  in  the  present  case*  the  same  reasoning  will  hold. 
And  in  general,  what  is  usually  done  by  such  a  ship,  with 
such  a  cargo,  and  in  such  a  vojrage,  is  understood  to  be 
r^trrtd  to  hyevtry  policy ;  and  to  make  a  fart  o/ii,  as 
much  as  it  was  expressed. 

The  usage  being /oreseen,  is  more  strongly  allowed  to  be 

done,  than  what  is  left  to  the  master's  discretion  upon  iii»- 

foreseen  events :  yet  if  tlie  master,  exjusta  causa^  goes  out  of 

the  way,  (as  to  refit,  or  to  avoid  enemies,  pirates,  &c«)  the 

iBAurance  continues. 

Upon  these  principles,  it  is  diiBcuit  to  frame  a  ques- 
tion which  can  arise  out  of  this  case,  as  stated. 

The  only  objection  is,  '*  that  they  were  burnt  in  a 
**  bank-saul  and  noi  iv  the  ship ;  upon  land  and  not  at  sea, 
**  or  upon  water ;  and  being  appertiuent  the  ship,  losses 
"  and  dangers  dsAore  could  not  be  included." 

The  answer  is  obvious.  (Ist)  The  m)rds  make  no  snch 
distinction.  (2dly)  The  inteat  makes  no  such  distinc- 
tion. 

Jfaify  accidents  might  happen  at  landewen  to  the  ship. 
Suppose  a  hurricane  to  drive  it  a  mile  on  shore.  Or 
an  earthquake  may  have  a  like  effect.  Suppose  the  ship 
to  be  burnt  in  a  dry  dock.  Or  suppose  accidents  to  hap- 
pen to  the  tackle  upon  land,  taken  from  the  Hhip,  while 
accidentally  and  occasionally  refitting;  as  on  account  of  a 
hole  in  its  bottom,  or  other  mischance. 

These  are  possible  cases.    But  what  might  arise  from         ^ 
an  occidental  occasion  of  refitting  the  ship*  is  not  near  so 
strong  as  a  certain  necessary  consequence  of  the  ordinary 
voyage,  which  the  parties  could  not  but  have  in  their 
direct  and  immediate  contemplation. 

Here  the  defendants  knew  that  the  ship  must  be  heeled, 
cleaned  and  refitted,  in  the  river  of  Canton.    They  knew  [     35 1    3 
that  the  tackle,  ^c.  would  then  be  put  in  the  bank-saul. 
They  hiew  it  was  for  the  safety  of  the  ship,  and  prudent 
that  they  shottld  be  put  there. 

Had  it  been  an  accidetital  necessity  oi  refitting,  the  mas- 
ter might  have  excused  taking  them  out  of  the  ship 
ex Jusia  causa.  But  describing  the  voyage  is  an  express 
r^erence  to  the  usual  manser  of  making  it,  as  much  as  if 
every  circumstance  was  mentioned. 
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1757.  ^^*  ^^^  chance  varied  by  the  fault  of  the  master?  It 

PBLLY     ^^  impossible  to  impute  vmy  fault  in  him. 

y  Is  this  like  ^deviation  ?  No :  It  is  exjustA  causa ;  which 

ROYAL     always  excuses. 

&XCHAMGB      "^^^  y^^  ^''^  Richard  Lloyd^  being   pressed    in   this 

ASSURANCE  ^'?*^™^ot,  wss  obliged  to  insist,  "  that  it  resembled  a 

COMPANY    **  deviation :  which  determines  the  insurance,  and  dis- 

*-  **  charges  the  insurer." 

Answer.  This  supposes  the  parties  to  insure  from 
London  and  back  again,  knowing  that  the  policy  would 
be  determined  in  the  river  of  Canton :  which  would  be 
absurd.  Besides  it  ought  to  make  a  difference  intbeprae- 
mium  :  yet  the  underwriters  have  all  kept  the  pi*aemium 
upon  other  China  voyages. 

One  objection  was  formed  by  comparing  this  case  to 
that  of  changing  the  ship  or  bottom,  on  board  of  which, 

rs  are  insured :   which  the  insured  have  no  right  to 

Answer.  There  the  identical  ship  is  essential:  for 
that  is  the  thing  insured.  But  that  case  is  not  like  the 
present 
Another  objection  was,  "  That  policies  ought  to  be 
construed  itrictty^  and  not  to  be  extended  to  cases  omit- 
ted:'' (which  latter  position  is  true;  and  must  be 
agreed.) 

Answer— But  that  is  not  the  present  case :  for  this  is 
not  a  casus  omisius,  but  clearly  within  the  view  and  bona 
fide  intent  of  the  policy. 

The  case  of  Fitzgerald  v.  Pole  is  no  way  applicable  to 
the  present  The  question  there  was,  "  Whether  it  was 
a  partial  or  a  total  loss,  within  the  meaning  of  the 
policy.'*  In  that  case,  there  was  nothing  fixed  by 
usage,  or  by  known  and  established  construction,  (as 
there  is  in  this  case :)  so  that  no  inferenee  can  be  drawn 
from  that  case,  concluding  to  this. 

Here  the  defendants  knew  that  the  tackle  and  furni- 
ture would  be  put  in  this  bank  saul,  as  the  usuah  certain 
consequence  of  the  voyage  at  sea;  which  always  made  it 
veeessary  to  heel,  clean  and  refit  the  ship  in  the  river 
r  352  1  ^^  Canton.  Had  the  insurers  been  asked,  they  must,  for 
their  owu  sakes,  have  insisted  they  should  be  put  there 
as  the  best  and  safest  method.  They  would  have  had 
reason  to  complain,  if,  from  their  not  being  put  there, 
a  misfortune  had  happened :  in  that  case  the  roaster 
would  have  been  to  blame,  and  by  his  fault  would  have 
varied  the  usual  chance. 

They  have  taken  a  price  for  standing  in  the  plaintiffs 
place,  as  to  amf  losses  he  might  sustain  in  performing  the 
several  parts  of  the  voyage ;  of  which  thit  was  known  and 
intended  to  be  one. 
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Therefore  we  (all  of  uawbo  *  beard  the  argument)  are  1757. 
very  clearly  of  opinion,  that  in  every  light  and  in  every  pelly 
view  of  this  case,  in  reason  and  justice,  and  within  the  y^ 

words,  intent  and  meaning  of  the  policy,  and  within  the     roy'ai. 
view  and  contemplation  of  the  parties  to  the  contract,  exchange 
the  insurers    are   liable    to    answer    for  this    loss.  AQe»T»A»in» 
Wherefore  assurancb 

»w  u^icivjc  COMPANY 

Per  Cur,  Let  the  postea  be  delivered  to  the  *  ^r.-  Juit.  * 
Plaintiff.  Wilmotwti 

not  preaent ; 
bcinz  engaged 

K  r^  >a  Cnancery* 

A  N  D  E  RSON  versus  Geor«  E.  gg  ^^^  of  the 

lords  com-' 

UPON  a  rule  for  the  plaintiff  to   shew  cause  "  Why  mi«ooeri. 
''  a  verdict  obtained  by  him  for  161.  should  not  be  set  Verdict  ob- 
"  asioe,  and  a  new  trial  ordered,  upon  payment  ofcoitsJ*    twacd  bj 

IMie  case  appeared  to  be,  that  the  plaintiff  had  sold  ^^^^t 
goods  to  the  defendant :  who  paidfor  themby  apromissory  cosu  on  either 
note  of  one^  Hop/e^y  which  the  defendant  indorsed.   The  tide, 
plaintitl  demanded  the  money  of  Hopiej/:  but  indulged 
him  with    further  day  of  payment,  several   times,   till 
Hopley  broke. 

The  only  dispute  between  the  parties  was,  "  Which  oi 
**  them  ought  to  bear  the  loss  of  this  note."  For  the  plain- 
tiff  was  paid ;  if  the  loss  ought  to  fall  upon  him,  through  his 
neglect  or  indulgence  in  giving  further  credit  to  Hopley^ 

There  were  tico   counts  in    the   declaration :  one,   for 
goods  sold;  the  other,  against  the  defendant  as  iudorser  of 
the  promissory  tiote. 

When  the  cause  came  on  to  be  tried,though  both  parties 
came  to  try  the  real  merits  of  the  question  between  them, 
viz. "  t»hich  should  bear  the  loss  of  the  note  occasioned  by 
"  Hopley  s  failure  \'  and  the  plaintifl's  agents  had  the  note 
in  court ;  yet  finding  upon  their  own  evidence,  '*  that  the 
"  plaintitf  had  given  repeatedly  further  credit  to  f/opfey," 
they  resorted  to  a  trick,  and  rested  their  case  upon 
proving  the  sale  and  delivery  of  the  goodsy  which  never 
was  disputed.  The  defendant  could  not  produce  the 
note:  it  was  in  the  plaintiff's  custody.  Relying  upon  its 
being  the  only  ground  of  the  plaintiff's  case,  the  defen-  r  q^q  -1 
dant  had  not  given   him  notice*'  to  produce  it'*    The  ^  -^ 

count  stating  it,  could  not  be  given  in  evidence:  and  the 
defendant  had  not  entitled  himself  to  prove  the  contents, 
for  want  of  notice  to  produce  it.  Lord  MAsriELDtold 
them,  at  the  trial,  it  was  an  improper  artifice ;  that  no  ver- 
dict could  stand,  which  was  so  obtained.  But  the  plaintiff 
refused  to  produce  the  note;  and  had  a  verdict  of  course. 

It  was  now  contended,  for  the  plaintiff,  that  the  verdict 
was  regular,  and  the  plaintiff  in  fio/ai///;  for,  without 
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1757.      notice,  he  was  not  obliged  to  produce  the  note.    Therefore 
ANDF.U80N  ^^®  verdict  ought  not  to  be  set  aside. 

Y,  The  COURT  thought  the  plaintiff  had  taken  an  un- 

GEORGE,  fi^''  advantage,  contrary  to  justice  and  giwd  conscience. 
That  the  rules  of  practice  must  be  general:  but  he  who 
abused  them  in  a  particular  case,  should  not  shelter  a 
'tricky  hy  regularity.  The  plaintiff  did  not  want  notice  to 
produce  a  note  he  iadf/i  courts  and  which  he  had  laid  in 
the  declaration  as  his  ground  of  action.  Besides,  he  took 
a  verdict  for  the  price  of  the  goods ;  though  he  had  receive 
ed  satisfaction^  the  [evidence  of  which  was  in  his  own 
custody  and  suppressed. 

They  not  only  set  aside  the  verdict;  but  set  it  aside 
vnTHOVT  payment  of  costs  :  and  declared,  "  the  next  time 
*'  thata party  should  obtain  a  verdict  in  like  nianner,  by 
'*  an  wtfair,  unconscionable  advantage,  without  trying  the 
**  real  question,  they  would  set  aside  the  verdict,  and 
'*  make  him  pay  the  costs.^* 

A  new  trial  being  ordered,  this  cause  was  tried  at 
Guildhall^  the  sittings  after  this  term :  and  the 
defendant  had  a  verdict  upon  the  merits,  to  the  sa- 
tisfiiction  of  every  body  ;  the  case  being  clear  be- 
yond a  doubt. 

^  J  Rkh  versus  Inhabitants  of  Bentley. 

See  this  case  abridged,  in  the  table  ;  and  dilarge,  in 
the  quarto  edition  of  my  Settlement-^assh,  Na 
135.  pa.  425. 
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Rex  wrstf  I  Inhabitants  of  Great  Torrington.  Monday,  I3ih 

June,  1/57. 

See  this  case  abridged  in  the  table  :  and  at  larger  in 
the    qaarto  edition  of  my     Settlement-cases, 
No.  136.  p.  428. 

F.  the  next  case, /i^j  vers.  Inhabitants  of  Keynzham:  p  's/jq  T 
which  is  the  same  point,  and  determined  on  the  like  L  ^  "^^^  J 
concession  ofthe  adverse  counsel. 


Rex  rersm  Inhabitants  of  Ketmsh  am.  Tii«iAf  14di 

Sec  the  last  case-^.  P.  Jooc^  "iJ^- 

This  CASE  is  also  abridged  in  the  table  ;  and  maybe 
seen  at  large  in  the  abovementioned  book.  No.  137.  p«439* 


Weller  versus  Goyton  and  Walker.  Wednedbij, 

15th  Jime, 

A  CTION  against  /aro,  upon  a  joiNT-promise :  jiidg-   ^''' 
•^^  ment  against  Walker,   by  default ;  issue  joined  by  ^^y| 
Goyton :  and  the  plaintiif  neglected  to  bring  it  on  to  trial :  ^m^iSL^ 
and  the  common  rule  was  obtained,  for  judgment  «  iVi  oiid^lMiii^{ 
case  of  a  nonsuit.  rob  wr  Jiid||f«^ 

This  was  a  question  on  14  G.  a.  e.  17.  §  1.  concerning  "JSJ^**?^ 
the  court's  giving  judgment  as  in  cases  of  nonsuit :  and  rtJIJ^^^, 
it  arose  upon  a  doubt  of  the  master's,  **  whether  he  could  ^n .  yet  tlite 
"  tax  costs  as  in  case  of  vl nonsuit:  as  there  was  a  judg- defendant 
**  ment  by  default./br  the  plaintiff  against  the  other  de^  cmdoI  have 
*'  fendant."  i/  i-        ^     a  ^  "^df; 

Mr.  Lawson  moved  for  the  direction  of  the  court  to^JJI'"*"* 
the  master,  that  he  should  tax  the  defendant  Goyton  his  r    359    1 
co8ts,/itinu<iiff  to  the  rule.  W.  c.  Sajer't 

Lord  Mansfield  (though  no  counsel  appeared  on  Law  of  Cotts» 

behalf  of  the  plaintifi)  had  a  doobt,  *'  whether  thei^  i^jl*  ^  ^ 

Q  S  Dura.  66S.J 
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1737. 

WfiLLER 

V. 
GOYTON 

and 

WALKER. 


alfo»  It  largpp 
)n  owes  in 
B.    R.  temp, 
reported. 


''  COULD  bejudgment  as  in  case  of  a  nonsuit^  in  a  case 
"  where  the  plaintiff  was  not  liable  to   a  nonsuit."    This 
act  of  14  G.  2.  c.  17*  enacts,  "  that  all  judgments  given 
**  by  virtue  of  it,  shall  be  of  the  like  force  and  effect,  as 
**  judgment  upon  nonsuit  :  and  of  no  other  ;*'  (§  2.)     And 
provides  *'  that  the  defendant  or  defendants  shall ,  upon 
**  such  judgment,  be  awarded  his,  her,   or  their  costs,  in 
"  any  action  or  suittrAerc  be,  she  or  they  would  upox 
^'  NONSUIT  be  entitled    to  the  same;  and   in  no  other 
**  action  or  suit  whatsoever.'*     (§  3.)  So  that  the  point 
seems  to  be  **  whether  the  plaintiff  could,  in  this  case, 
•*  have  been  nonsuited  at  the  trial/'     For  if  he  could 
not,  then  the  case  of  a  nonsuit  i/oe^  not  here  exist:  and 
consequently  the  court  cannot  give  judgment  and  costs, 
AS  tit  case  of  2L   nonsuit,  when  the  case  of  a  nonsuit  does 
notataU  exist.    Now  here  was  d,  judgment  obtained  by 
the  plaintiff  against  one  of  the  defendants,  alreadu ;  how 
then  can  the  plaiiitiff  be  out  of  court 05  to  him  ?  but   t 
he  is  nonsuited  in  this  action,  he  will  be  out  of  court,  as 
against  both  defendants. 

Mr.  Just  Den  ison  seemed  to  think,  also,  that  the  plain- 
tiff would  not  have  been  liable  to  a  nonsuit  at  the  trial. 
And  to  that  purpose,  he  recollected  and  mentioned  the 
case  of  Greeves  v.  Roll  and  'Newell ;  which  is  wrong  in 
2  Salkeld,  title  Nonsuit^  pL  5.  pa.  456.* 

Nothing  was  taken  by  the  motion. 
W.  3.  p«  651.  (called  13th  Mod.)  and  io  1  Ld.  Rajin.  716.  (both  better 


Hall  et  Ux'  versus  Woodcock. 

Trin.  1756.  29,  30  G.  2.     Rot'lo.  921. 

{Lord  Commissioner  Wilmot  absent,  in  Chancery,) 


Oo  error  to 
reTefteicom- 


"MJ^RROR  to  reverse  a  common  recovery.      The    error 
roon  recovery     \^  assigned  was — "  that  the  vouchee,  before  the  render- 
liiere  muttbe*\ing  of  the  judgment,  died  without  issue."     Upon  the 
a  ecireftciat   scire  facia ses  previously  issued  against  the  demandant  in 
tai«.teMatt.  ^^^  ^'*'  of  entry,  and  against  the  terre-tenants,  Sfc.  who 
r    QgQ    -j  were  returned  to  have    been  summoned,  4rc.  and  there- 
L       "^    J  upon  errors  assigned;  Lucas,  the  demandant,  comes  in 
and  pleads'*  that  there  is  no  error  :"and  one  of  the  terre- 
tenants  suffered  judgment  by    default.    But  Woodcock^ 
who  was  also  one  of  the  terre-tenants,  prays  oyer  of  the 
scire  facias;  and  pleads '*  non-tbnure,  and  tliat //e«ry 
•*  Ailguy  and  his  wife  are  the  terre-tenants ;"  and  prays 
judgment  on  the  scire  facias.     To  this  plea  there 
is  a  demurrer,  by  the  plaintiffs  in  error ;  and  a  joinder  in 
demurrer,  by  noodcock  the  terre-tenant 


^.  90fjimn%  Ppplf  (pr  the  ieffinrvftr,  vix.  fQT  t^e  pli^intiff^      17^7. 
in  the  scire  facias^  and  in  error.  H  a  l  r.  &  ux. 

.  Thejscire facias  which  issued  :|gain$t  the  terre-tenants  y. 
i^  notej^ne{:jesiitate,  nor  rjr  dcbiiojtistUi^ ;  but  o>ily  discre-  woqdcock. 
tionary  in  the  court,  and  only  to  see  if  the  terre-tenant 
has  a  ftlea^  of  errors :  but  the  terre-tenant  cannot  plead 
^  non-tenure,"  and  "  that  a^<o/Af  rper^w  was  tenant  of  the 
**  freebolcl,  at  the  tirpe  of  the  issuing  of  die  scire  facias'^ 
That  other  naay  {is  w^U  plead  (in  like  nianner)  to  another 
scire  Jaciai  to  be  issued  against  him, "  that  a  TiniiD  person 
**  is  tenant  of  the  freehold;"  and  so  on.  And  the  terre- 
tenant's  titte  will  not  be  affected  by  ///w  judgment  aad  re- 
covery: for  jan  ejectmiiit  must  be  brought.  The  terre- 
tenant  canoot  plead  in  abatement  of  the  writ  of  error; 
bixtoulyin  bar  oi'it.  I  Lev,  72,  130, 1  Hi.  Wijin  v.  Lloyd 
b  so.  1  Siderf.  213.  S.  C.  1  Kcb.  54,  351 ,  ^c.  S.  C.  Sir  T. 
Raym,  15,  55^  S,  tC.  Dyer,  321.  a,  is  also  a  gtrong  intima- 
tion *'  that  the  terre-tenant  can  only  plead  in  bar  of  the 
^  writ  of  error."  The  case  of  W^t/iw  v.  Lloyd  is  in  point. 
And  the  present  case  must  be  taken  to  be  a  plea  put  ifi 
merely  for  dc/tfy,^a8  that  was.) 

Mr.  Luke  Robinson  contra  for  the  defendant  Woodcock y 
>j^ hose  plea  was  demurred  to.  It  appears  upon  the  nhole 
recordy  that  the  plaintitls  in  error  have  uolUU  :  and  if  so, 
there  is  an  end  of  the  matter. 

As  to  tM$plea  of  the  lerrc-tpiunt,  "  of  non-tenure  ;  and 
**  that  Balguy  and  his   wife  are  the  terre-tenants''^ — the 
fiict  is  admitted  by   the  demurrer:  and   tlic  plaintifl's  in 
error  ought  tp  have  taken  x)ut  a  /tew  icire  facias  against 
JSaigui/  and  his  wife.     The  scire  facias  against   the  terre- 
tenant  isoinecesiity,  and  hot  d/scretionan/.  For  the  tenant 
to  the  prcuipe  is  merely  nominal :  but  it  is  the  terre-tenant 
4vho  is  itbe    true  tenaat  of  the  freehold.    And  the  terre- 
tenant  maj/  plead  MAS \'  other  pleas  besides  a  release;  he 
/nay  plead  **  that  the  plaiatijf  hiis  conv.eyecI  the   land  to 
another;"  or  he  may   plead  **  non  tenureJ*  That  "  a  ,sr/r^ 
**  /i/c/rt5  against  the  terre-tenant  is  strictly  necessary,'*  is  [      361    1 
proved  by  3  Mod.  119.  *  Kingston  v.  Herbert,     3  Mod.  ♦Thijcaseww 
274.     Jnon.  says,  **  that  there  t  should  be  a  scirefaciaf'^^^i^^tiR'* 
"  both  against  the  heir  and   against  the  ten e-tenants."  ^^'  ?["^ 
(Now  here  is  7wne  against  the  Aeir,  at  all.)     Di/er  321.  a.  j,  noautho- 
Zj.  proves  expressly,  **  tliat  there  ought  tp  be  a  scire  facias  rity. 
**  to  the  terre-tenaats  before  the  court  proceeds  to  an  ex-  +  The  court 
**  amination  of  the  errors."     5  Mod.  2(^9.  Stokes  v.  Oliver.  J^*^^*^®  ^<^'^  «^ 
A  writ  of  error  was  brought  tone  verse  a  common  recovery ;  cei»ary,1n  ^ 
and  tkere   was  ^  scire  facias    against  the  terre-^tenants.  point  of/aw.- 
0  Mod.  134.  Adams  v.  Terr£4eaants  i^  Savage^  was  a  scire  tut  that  it 
^hcJas  by  the  adiaujistratoj,  to  ^arn  in  a// the  terre-t.eoants  T^^^^*^^^ 
m{  Savage,  (fudnami/^  them  :)  aod/o.  199.  was  a  pj^  iji  2ftSjyo"irL 

z\4re^f9mibteifif^i^$iyoidi^  fcu 
Vol.  I.  Z 


362  Trinity  Term,  30  and  31  Geo;  2. 

1757-      "abatement:'*  "that  J.S.  was  a  terre-tenant  of  Savage, 

HALL  &  ux. "  and  was  not  8ummoned."t  ' 

V.  But  supposing  the  p]e2L  to  be  bad,  yet  there  is  neither 

WOODCOCK.  ^Wr  nor  terre-tenant  ^e/brc  the  court.    And  he  said  he 

+  Thif  case      had  other  objections  too*    But, 

standi  also  ad-  Lord  Mansfield  said  he  had  better    reserve 

journed.  them,  till  he  should  see  whether  this  plea  ta 

the  scire  facias  would  hold.  And  he  asked  Mr. 
Robinson  whether  he  had  any  authority  to  prove 
"  that  the  terre-tenant  could  plead  any  thing 

"    f/jfC  BUT  a  RELEASE." 

(Which  Mr.  Robinson  could  not  produce.) 

Sevj.  Poole  in  reply— The  present  question  is  upon  M15 

plea  of  the  terre-tenant.     I  deny  that  a  scire  facias  against 

terre-tenants    is  ex  debito  justitia.     However,    we  have 

issued  a  scire  facias  against  one  of  the  terre-tenants ;  who 

has  suffered  judgment  by  default.     Dyer  321.  a.  cites  the 

case  of  Ltyghe  v.  Cotyn  6i  aC^  7  H.  8*  Error  to  reverses 

*  V.  Dyer,  65.  J^^^g^J^^^t  in  assize.      ♦  The  cases   in  5  Mod,  ft09.  and  m 

132,  375.        Mod,  134.  are  not  applicable  to  the  present  case:  that  in 

All  s.  P.  but    Q  Mod,  134.  was  in  order  to  bring  all  the  Go-terre-tenaot* 

not  s.  C.         j„^  |.Q  make  contribution. 

If  they  have  a  release  to  plead,  let  thera  shew  it:  if  npt, 
it  is  plainly  a  plea  only  for  delay. 
f  V.Carlhew       I^ord  Mansfield — By  the  t  established  method oi ^xo* 
HI,  112.         ceeding  there  mustbe  a^cfr*;/^^'^*  against  tYi^ierre-tenaikts: 
accord'.  otherwise,  indeed,  it i  an  irregularity;  but/10  more. 

The  terre-tenant  has  othing  to  do  with  the  matter.  All 
that  be  can  do,  is  only  what  any  amicus  ctin«  may  dp 4 
viz.  produce  a  releae  of  errors:  but  he  has  notbing  to  do* 
in  interest.  Therefore  there  ought  to  be  a  respond,  touster^ 
in  this  case. 

As  to  the  other  objections,  it  is  not  proper  to  meddle 
with  them  ye/. 
r  362  3  ^^'■*  ^^^^-  Denison  concurred.  This  is  not  like  a  scire 
$  Which  was  facias  on  the  +  death  of  a  party :  it  is  only  a  scire  facias 
theciue  ID  against  the  terre-tenant,  who  is  wo  party  to  the  record^ 
&  IWJ     '    ^"^  ^^^  nothing  to  do  with  the  matter,  in  point  of  interest. 

In  Carthew  lilt  112.  The  Earl  of  Pembroke's  c^se, 
these  5cireyi/ctflses  against  the  terre-tenants  are  said,  by 
LordCh.  Justice  Holt^  to  be  discretionary,  and  "  not  to 
he  stricti juris;  but  yet  to  have  been  the  constant  and 
usu2i\courseof  the  court ;  and  therefore  not  to  be  de- 
"  parted  from."  And  the  terre-tenant  can  okly  plead  a 
release  of  errors  ;  to  defend  his  own  possession,  or  for  the 
sake  of  purchasers :  but  he  cannot  plead  in  abatement 
to  the  writ  y  when  he  is  no  party  to  the  suit. 

In  the  case  of  Winn  v.  Lloyd,  the  three  terre-tenants 
^  V.  Hijni.  pleaded  §  three  different  pleas ;  which  were  rejected 
I5|6&S«C.    asfirivolous.    Andso  is  this;  and  ought  to  be  rejected* 
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And  it  is  premature  to  enter  into  the  errors  objected  to       1757. 
in  the  record :  for  Mr.  Robinson  is  only  counsel /or  Wood'  hall  &  ux 
coek^  one  of  tlieierre-ttnanti.  y^ 

Mr.  Just.  Foster  wasclearly  of  the  sanfie  opinion.  woodcock. 

llere^Woodcock  comes  in,  and  says,  "  he  has  no  interest 
**  in  the  land."  Therefore  he  certainly  cannot  be  heard, 
iii^dtyection  to  the  judgment,  and  to  shew  that  to  be  €rro* 
neons':  this  was  no  part  of  the  intention  of  the  notice 
given  him  by  the  scire  yi/c/a*.  His  plea  is  insufficient: 
therefore  he  ought  to  answer  over. 

Per  Cur.  Ucspond.  ouster. 


Fab,  (Spinster,)  versits  Dtys. 

TERROR  to  reverse  a  judgment  in  ejectment.  If  one  defend- 

^-^  Mr.  Serj.  Martin  for  the  plairttift'  in  error.  ant  in  eject- 

This  was  an  ejectment,  wherein   Denn  was  plaintiff,  mentdie  after 
zXkA  Elizabeth  jR/rand  Rebeccah  Savil  Far  were  defend-  '^^Vf"^^ 
ants:  and  issue  had   been  joined  between  the   P'^'»tiff ^jlj^^i  jj^^jg^^jj 
ikhd  both  these  defendants.     And  day    was  given  to  the  must  be  su^- 
parties, 4rc.     At  which  day  comes  as  well  the  plaintiifas  gcstcd  on  The. 
the  said  Elizabeth  Far:  but  the  other  defendant  Rebeccah  l^^^- 
Savil  Far,  doth  mt  come.    And  the  sheriff  doth  not  re-  [}  \T-\  ^^' 
turn  his  writ 

Then  the  death  o/'Rebeccah  Savfl  Far  is  suggest- 
^bupon  the  roll,  in  the  usual  way.  And  a  new  venire  is 
awarded  to  trythe  issue  against  the  surviving  defendant 
Eliz.Far:  and  it  is  further  a\yarded,  *' that  alf  further  f  g^'g  1 
••  proceedings  against  Rebeccah  Savil  Far  shall  cease." 
Then  it  sets  forth  the  record  of  the  postea  at  the  assizes; 
and  the  recovery  against  Elizabeth  Far.  And  the  judg- 
ment is  "  that  the  plaintiff  recover  his  term  against  the 
••  mid  Elizabeth  Far r 

Errors  assigned — **  That  there  is  no  record  of  nisi 
**  prius:''  (which  Serjeant  A/ar/m  said,  was  only  done, 
in  ordef  togive  them  opportunity  of  objecting  to  the 
variances;)  and  "  that  judgment  is  given  for  the  plaintiff 
*'  below,  whereas  it  ought  to  have  been  given  for  the 
"  defendant."  Then  a  certiorari  issued,  to  certify  the 
record  of  nisi  prius :  wdich  was  certified  accordmgly. 
And  "  in  nulla  est  erratum'*  was  pleaded,  by  the  defend- 
ant in  error. 

This  writ  of  error  was  brought,  he  said,  by  the  ap- 
probation of  the  court  of  C.  B.  on  consent  to  wave  a 
motion  there  in  arrest  of  judgment.  He  cited  Bishop's 
catee,  in  5  Co,  37,  b.  to  shew  that  he  was  at  liberty  to 

Z2 
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1757.      ilfiakie. exceptions  not  asugned  foreitor.  Also  1  SaUt.  4W. 
FAR        ^-  ^-  ^^^^on  V.  Mortagh. 

y^  And  then  he  proceeded  to  m^ke  hi&  bbjiections :  viz. 

DEi^N.  ^^^*  Themsf  prim  roll  is  erixmeotis,  in  itself. 

^dly.  The  iiisiprius  record  f afftP5  maberially  from  the 
plea  roll. 

3dly.  This  may  be  taloen  mltatjtage  of,  AFtEii  vtt- 
diet. 

4thly.  The  omission  of  "  qitod  querent  nil  tapial  per 
"  brevcy'  as  to  Rebeccak  Sari/ For,  irtakes  the  jtidgtnefit 
erroneous. 

6thly.  The  judgment  ought  not  to  have  been  for  more 
than  a  moiety  of  the  lands  demanded. 

And  first — the  death  of  Rebeccah  Savil  Far^  one  of 
the  defenda!it&,  ought  to  have  been  suggested  vpou  the 
fiisiprius  record.  It  is  not  sufficient  that  this  be  mention- 
ed in  thejwra/tf-part  of  it.  Barnes's  Notes,  Tr.  7  6580,%, 
C.  JB. /b.  8.  Waldo  v.  Uurrhon:  where  the  jurata  in  the 
record  of  nisi  prius  was  arhendedi  Which  was  done 
upon  the  foundation  that  the  juraia-p^rt  of  the  record 
is  not  an  award  of  the  court ;  but  only  to  iinnex  the  pTo- 
ceedings.  Indeed  Rebeccah  Savil,  Far  is,  in  thdt  pxift^ 
said  to  be  dead:  but  it  is  only  in  a  parenthesisf'^\\a  by 
way  of  recital.  However,  that  is  not  the  place  for  a 
suggestion  of  the  death  of  parties.  And  it  ougWt  lo  be  a 
full  and  positive  assertion:  for  there  are  to  be  proceed- 
ings upon  it. 
r  364  1  ^^  ^"y  special  matter  had  been  suggested,  about 
awarding  the  venire  out  of  the  common  co^irse,  a  copy 
must  have  been  given.  1  Slranfr  .,  j  id.  Brocas  v.  Citjjf  «/ 
London, 

This  recital  did  not  authorize  the  judge  to  try  the  cause 
between  o/?€  of  the  parties  only.  There  ought  to  be  a 
7iew  re///rf  awarded  ;  or  it  ought  to  have  been  awarded 
against  60M  defendants.  For  here  is  uo  proper  suggestion 
of  the  death  of  one  of  the  defendairts. 

Thisj/«cf^a  is  wrong.     2  Hawkins  P.  C.  290. 
The  death  must  be  su^ested.    8,  9  fV.  3.  c:l\,%  7. 
r  But  a  recital  is  no  suggestion.     And  this   is  not  a  discon- 

tinuance; but  a   MiS'trial,  (vvhich  is  not  helped   by  the 
btat.  of  jeofails.) 

Secondly — This  nisi  prius  record  i'a;'iVs  materially  from 
the  plea-roll :  for  it  is  not  between  the  same  parties.  And 
sniall  variances  Hre  fatal.  1  Ld.  Rai/fn.  S'HQ.  DobMe^n  v. 
Chancellor,  Ptilmer,  373.  Young  v.  Englejield,  Cro.  Eliz, 
S4O.  Long  V.  Mitchdll,  -Fifiers  Abridgment,  553,  PL  8. 
\  of  title  £rro7'. 

•^  %ilr.iust.  Foster— Wother,  Viner  is  NOt  an  adtho* 

rity.    tlie  ilie  cases  that  P-ifier  quotts :  that  you  may  d^. 
Serj,  Martin  proceeded— 
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Fhirdly-^This  may  be  taken  advantage  of,    jlfter       17a7 

Fourthly-^The  judgment  is  imperfect^  without  these       ^^^ 
words  "  quod  qnerais  nil  capiat ^  Sfc,** 

Lord  Mamsfielh— Would  yoq  have  it,  "  that  he     ^^nk, 
"  shall    take  notbiug[   hy  the  judgment,  against  a 
"  dead  perspn?"     However,  it  is  in  the  entry  of 
the  judgment,  "that  further  proceedings  shall  stay 
"  against  this  dead  person." 

Serj.  Martin-^" 

Fifthly— The  judgment  ought  onlj/  to  have  been  for  a 
tnoiety  of  the  pren^ises.  My  argument  arises  on  1 1  G.  2^.*  #  see  c.  19. 
And  here  might  have  been  two  separate  records.  Both  are 
made  defendants  by  the  rule.  It  is  said  in  I  Fentr.  355., 
if  every  one  do  not  appear,  the  plaintiff  cannot  proceed 
against  the  rest.  And  though  ejectments  be  the  crea- 
tures of  the  court,  yet  the  records  must  preserve  as  re- 
guiar  a  form  as  other  records  must ;  and  so  it  is,  even 
upon  common  recoveries* 

Lord  MANSFiEc«o*«-If  it  be  wrong,  to  award  the  re-  r    ofj-    "1 
covery    of  the  term  against  the  tenant  in  posses-  L  J 

sion,  how  would  you  have  had  it  awarded  ?  for  it 
might  have  been  very  inconvenient  to  award  it  in 
moieties. 

Serj.AIflr/j/»-^Perhaps  the  proper  method  may  be,to  ap- 
ply to  the  court  where  th^  judgment  is,"that  the  execution 
**  should  be  taken  out,  of  such  part  only  as  was  the  pos- 
**  session  of  the  living  defendant.'* 

Serj.  Hewit  contra — 

First, — The  nisi  prius  record  is  perfectly  right.  Even 
before  the  statute  of  Sy9  IV.  3.  c.  11.  the  death  of  the 
party  might  be  suggested  upon  the  roll.  And  here 
it  is  done,  upon  the  very  next  appearance  day  ^fter  the 
death. 

My  brother  Martin  says,  "  It  is  only  done  by  way  of 
"  recital  upon  the  nisi  prius  roll."  But  it  is  not  necessary 
to  enter  it  upon  the  nisi  prius  roll  at  all ;  unless  to  direct 
the  judge,  between  Khom  he  is  to  try  the  issues,  and  that 
he  h2LS  jurisdiction  to  try  it. 

Secondly,  Here  is  no  material  variance :  whereas  his 
cases  are  cases  of  material  variances.  Indee4  here  is  no 
variance  (If  c;//. 

Thir<^ly — Here  is  uotbing  to  take  advantage  of. 

Fourthly — ^The  judgment  is  perfect  enough. 

Fifthly -^The judgment  must  be,"  to  recover  the  termJ^ 
Indeed  tne  plaintiff  must  take  care  to  take  out  execution 
for  no  more  than  he  has  a  right  to,  by  the  recovery.  And 
many  of  his  objections  (even  if  they  had  any  thing  ia 
them,)  are  cured  by  the  statute. 

Serj.  Martin,  in  reply,  to  the  same  effect,  as  before.  ... 

Lord  Mansfield  thought  there  was  no  difficulty  ki  , 


V. 

BENN. 
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17«57.      ^^^  objections.    TUey  are  reducible  indeed  to  three.    For 
FAR*      the  three  first  are  no  more  than,  whether  the  ^'iwiSge  haj* 
jurisdiction  to  try  the  cause,  between  the  plaintiff  and 
the  living  defendant  only. 

Now  the  suggestion,  and  the  award,  and  all  the  pro- 
ceedings shew  one  of  the  defendants  to  be  dead ;  arid 
there  is  an  award  for  the  proceedings  to  stai/  as  to  this 
defendant;  and  to  go  on  against  the  oMer  only  :  and  the 
f  366  3  jury  is  awarded  as  against  the  living  one,the  other  ^einu 
dead.  Both  were  alive  when  the  issue  was  joined:  audf 
it  is  properly  awarded  upon  the  issue  roll :  and  acknow- 
ledged. And  the  nisi  prim  roll  is  only  for  the  direction 
of  the  judge  t  to  try  it:  and  it  is  not  traversable  on  this 
roll.     And  the  two  last  points  are  as  plain. 

The  judgment  is  right  enough  :  and  thte  execution  must 
be  taken  out  according  to  the  right  and  justice  of  what  is 
realh/  recovered. 

Mr.  Just.  Dej^ison  held  it  not  necessary  to  enter  and 
transcribe  the  very  words  of  the  suggestion, from  the  plea- 
roll,  upon  the  nisi  prius  roll:  and  all  the  continuances; 
but  ouiy  enough  to  shew  and  notify  to  thejudge,  what 
issues  he  was  to  try,  and  between  whom.  U  is  as  pro- 
perly put  in  here,  in  the  jurata^  as  any  where  else  :  and 
it  could  1/0^  be  ^rarersed  on  the  nisi  prius  roll.  And  here 
is  no  variance;  but  only  an  omission  of  what  was  tinife- 
cestary  to  be  put  in.  And  there  was,  no  need  of  the 
"  querens  nil  capiat  per  breve  ;"  there  is  sufficient  without 
it 

And  as  to  the  5th  exception — they  might  he  joint* 
tenants;  and  then  it  is  strictlv  right.  But  if  not,  the 
plaintiff  recovers  his  term ;  and  be  must  take  care  not  to 
take  out  execution  for  more  than  he  had  right  to  recover. 

Mr.  Just  Foster  was  very  clear  in  concurring. 
'  Per  Cur.  unanimously 

Judgment  affirmed. 


Saturdajt  Ball,  qui  tam,  versus  Cobus. 

ISlh  June  '  ^ 

3767. 

An  inlbrBia-^^  TO'R.  Whitaker  shewed  cause  against  quashing  an  in- 
rii^nr^^rade  formation,  ywi  tam^  for  exercising  the  trade  of  a 

contraty  to  baker  at  the  parish  of  Speldhurst'm  Kent^  not  having  served 
5  Eliz.  c.  4.  an  apprenticeship :  contrary  to  the  5  Eliz,  c.  4. 
without  haT-  The  Ist  objection  taken  to  this  information,  bV  Mr. 
n^a'pprwtic',  Clayton,  on  the  original  motion,  wa§  "  that  SpeldJutnt 
needt  not  aver  **  does  iiot  appear  to  be  a  city,  market-Zotrn,  or  corpo- 
tliat  the  dc-  "  ration :  it  may  be  a  vi  llage."  For  supporting  which, 
feiMlanididnot  he  had  cited  2  Keble,  583.  Rex  v.  French;  (Ist  exception  J 
thrtrrdrai^  which  case  is  also  reported  iu  1  itfcnt  26.  S.  C-  JfJej  v: 

the  time   of   makini;  the  tct 
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Tutnith ;  and  1  Fettt.  51.  S.  C.    But  though  these  are  all       1757. 
reports  of  the  same  case  (which  was  cited  by  Mr.  Clayton^       ball 
only  out  oi  KebUy)  yet  Mr.  H'hitaker  alleciged  that  they         y. 
are  inconsistent  with  each  other.  cobus. 

Mr.  Clayton  contra — The  act  was  intended  merely  for  r    gg'r     "i 
the  benefit   of  corporation^ :   and  it    has*   always  been  •  Raimford 
taken,   **that  it  does  not  extend   to  dixiy  village^  or  any  thought 
**  place  le^s  than  a  city,  market-town,  or  corporation."  oiherwiie,  ia 
And  it  would  be  extremely  t/ico/*r^/i«en^  to  the  inhabitants  *  ^^*  ^^' 
of  all  distant  retired  villages,  if  it  did. 

Lord  Mansfield— The  question  is  not  now  upon  ihe 
evidence;  but  upon  the  laying  the  offence.  Have 
you  any  authority,  that  it  may  not  be  laid  at  a 
parish  ? 

Mr.  Clayton— ISl one  but  that  in  Keble  ;  (viz.  2  Keb.l83.) 

L6rd  Mansfield — There  is  nothing  in  the  act,  that 
restrains  it  to  be  laid  in  a  city,  market-town,  or  corpo-    ^ 
ratibn  ;  and  this  laying  it   in  a  parish  will  not  affect,  the 

EVIDENCE. 

Mr,  Just.  Denison  expressed  himself  in  terms  exactly 
to  the  same  effect. 

Mr.  Just.  Foster — Many  trades  are  carried  on  in  r/7- 
lages:  most  of  the  c/oM-trade  in  Yorkshire,  is  carried  oa 
in  the  villages. 

Mr.  Clayton  offered  another  objection  ;  viz.  that  it  was  2d  ObJecUon. 
not  averred  "  that  he  did  not  then  exercise  the  trade,'^ 
(namely,  at  the  time  of  making  the  act.)  But 

The    court    (without  any  hesitation)  over- ruled 
this  objection.     So  that,  (both  objections    being  over-  , 

ruled,) 

Tin:  RULE  "to  shew  cause  why  the  information 
should  not  be  quashed,"  was  discharged. 


(« 


Tarrant  versus  Haxby. 

TMTR.  Nor^o ;i  and  Mr.  Wynne  moved  for  2i  prohibition  to  Prohibitioii  ta 
-^•^  the  consistory  court  of  York,  to  stay  their  proceed-  theipiritual 
ings  against  Tarrant,  the  present  parish-clerk  of  St.  Osith  *^I|^  •^•^ 
in  York :  which  proceedings  were  there  instituted  at  the  fw^StoriSff* 
instance   of  Haxby  the  deprived  parish-clcrk,  for  the  parish  ck^ 
restoration  of  the  said  Haxby,  gcaiiled. 

The  q^ce  of  parish-clerk  is  of  a  temporal  nature: 
and  \kiefees  are  of  temporal  cognizance.  There  are 
two  cases  in  Sir  /.  Strang^s  Reports,  to  this  purpose; 
F.  2  Strange,9^2.  Peak  v.  Bourne  ;  and  2  Strange,  1108. 
Pitts  V.  Evans,  C.  B.  And  there  is  an  express  case  in 
2  Brownl.  38.  Gaudye^s  case  with  Dr.  iiewman,  C.  B. 
P.8  Jac.  1  •  That  the  office  of  parish-clerk  is  lay :  and  the 
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Vf&7^      s|)ffiti!dl  court  have  no  juriddJetiWi  cohctfrbing  hU  de- 
TAkriAlJT   pHvatiori. 

V.  This  Haxby,  they  said»  wsli  ddpriTed  by  the  jparson  add 

hAt^AV*  the  whole  parish,  for  drunkenness  during  divine  service^ 
and  other  misdetneanordt  wheFCupon  the  paHiOn 
afi^pointed  Tarrant  ih  his  room^  against  v?hofll  HtUbjf 
libelled,  in  the  consistory  cburt  of  Yorfci  where  the<t 
wfls  a  monition;  and  they  were  proceeding  ta^  peaCore 
Hathy,  And  all  this  was  suggested.  Upon  which,  a 
rule  was  granted,  to  shew  cause.'  And  now  Mr.  Niar^ 
Wa^  to  have  shewn  cause :  but,  being  satisfied  that  it 
W^s  too  strong  against  him,  he  wouki  not  trouble  the 
court.     Whereupon, 

The  RULE  for  the  pRotliftiTiov 
[*  The  office  ^*®  ^^^^  ABSObUTB.* 

c»f  parish.clerk  is  tem{)oral,  and  thercrorc  the  right  Id  it  is  not  ibtcrmtrtal^le  itithe 
ecclesiastical  conrf .  This  is  dothto^  bul  what  hai  b^fed  ofteo  lUtermmei  fat^m. 
See  alsuCowp.  8)0.] 


Monday,  90th  Rex  versus  Inhabitants  of  Uffcvlms* 

June  1757. 

See  this  cAdta  tabtidgt^d,  in  tbe  table  ;  and  at  iofgt^ 
in  the  Quarto  Edition  of  roy  SETrLSMHl^T'' 
CASESy  Na.  189.  p.  430, 


Monday,  90lh  ^S^'K  versus  iNHABITlN^fe  6t  MlLlVtcm 

June,  1757. 

£     373    J      See  this  case  ahrid^ed^  in  the  table  ;  and  at  large,  hi 

the   quarto  edition  of  my  Settlement-cases^ 

No.  139.  pa.  433. 


/ 


Tuesday,  TIH  Harais  vemis  Huntbach. 

June,  1757. 

^^^JJ^jJJj^fpHIS  was  a  cause  in  the  civil  paper;  and  came  beftw 
ii#tlie  recoct  ^^^  court,  upon  a  case  feseryed  for  the  opiAioh  bf 

mf&ontj$mrti  tlie  couft,  in  an  action  upon  a  general  iudehitatus  assump^ 
P'*w|*]f  to  sitf  ih  whic\i  the  plaintiff  declared  uponlwd  coOrits;  the 
aW^^^wiV  ^^^^  ^^  which  was  for  money  lent  and  advanced  by  th6 
snppoi)*^  pTaintiff,  at  Ihe  defendant's  r^uest;  the  second  was  for 
count  for  money  laid  out  and  expended  by  Ibe  plaintilH^,  at  the  defen^ 
money  lent  danV s  request :  and  ttie  question,  upon  the  case  stated, 
and  advanced,  ^ag  u  whether  Hie  evidence  supported  the  dectarixtioh" 

T*he  case  stated— 1st.  t'Ntt  a  note  of  th^e  defendant's 
^hh  produced  in  evidence  by  the  plaintiff  ift  the  tettow- 
iBg  words:  **  3d  December  ill 51.  Then  i^C6iv^d  of  Mr. 
^  Harris  the  sum  of  I9I.  on  tire  behalf  of  ftiy  gYaiidsdn: 
^*  which  I  promise  to  be  accowiiatle  for,   6ti  dethaiii. 
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•*  Witness  my  hand  S.  Huntbach.'*    This  evidence  iftti       1757^ 
produced  in  support  of  the  first  count.  HAttfttt 

•  On  the  td  count-^the  evidence  was,  that  one  Davidton  y^ 
coming  to  the  plaintiff,  by  the  defendant's  order,  for  money  nxjyftnkCH 
to  pay  the  workmen,  the  plaintiff  refased  to  pay  the 
moueff  onleas  the  defendant  would  sign  t  receipt; 
Wtereupon  the  defendant  wrote  the  following  note,  t>i2« 
•*  Mfs  Harri$y  At  the  earnest  request  of  the  gardener,  the 
*^  frorkmen  wanting  money  greatly,  for  the  work  at  the 
*^  woodbouses,  this  is  to  certify  that  it  is  mi/  request  that 
you  pay  to  Mr.  Davidson,  on  the  account  of  Master 
HilUtr^  for  the  workmen's  use,  the  sum  of  lol.  As 
witness  my  hand  S.  Himtbach''  And  a  reci^ipt  was 
given  by  the  said  Davidson^  tlie  gardener,  to  the  plaintift\ 
on  the  plaintiff's  paying  him  this  161.  Verdict  for  the 
plaintiff — case  saved  upon  this  question,  viz,  **  whether 
**  the  eoidenct  was  sufficient  to  support  the  verdict." 

Mr.  Aston  for  the  plaintiff— the  first  count  is  for  money 
lent  and  advanced  by  the  plaintiff,  at  the  defendant's  re- 
quest And  hfere  is  a  note  under  the  defendant's  hand 
produced,  acktiowledgingthe  receipt  of  it,  and  promising 
te  be  OQconntaMM  for  it:  which  is  tantamount  to  a  pix>« 
Iniee  to  PAtr  it  And  its  being  added,  **  on  the  behalf  of 
**  mjf  grcrireboM,"  makes  no  difference:    for  there  is  no ^  - 

remedy  against  the  infant.  Therefore  it  '\%  an  original,  not  L  ^'  J 
a  collateral  undertaking.  In  2  Ld.  Raym,  1085.  Buctnyr 
V.  Darnaliy  it  is  agreed  **  that  where  no  action  will  lie 
against  the  party  himself,  undertaken  fbr,  it  is  an  ori^ 
ginMl  promise."  In  the  case  of  Reid  v.  Nash^  M. 
24  G.  2.  U.  R.  and  TV.  1751,  24  ^  25  G.  2.  it  was 
settled  accordingly.  And  here  is  tto  remedy  against  the 
infant^  apon  this  note. 

2d  Question.  Whether  the  other  evidence  above  stated 
was  sQificient  to  maintain  the  second  count. 

Now  the  plaintiff  could  not  have  maintained  an  action 
against  the  infant,  for  this  motiey,  no  more  than  for  the 
vSrmer.  The  plaintiff  refused  to  advance  it,  till  the  de^- 
fendant  wrote  thus,  '*  it  is  my  request  that  you  shall  pay, 
"  on  the  aecott^t  of  Master  Uillkr^  to  Mr.  Dat/ibon,  to 
*'  the  workmen's  use,  15/"  And  this  is  au  9ripnal 
Undertaking  ^  that  the  defcsidaiit  will  pay  tfae  motiey:'* 
and  it  was  advanced  on  the  account  and  credit  of  the 
defeadkmt 

Mr.  Ntfitti €o^ra  for  the  defeDdant-^ 

The  question  is,  how  far  a  general  indebitatus  Uitwnfmt  [Boll.  138.] 
will  ItQ  upD<i  l^Mse  fftcti,  and  this  evidence  brought  to 
5ci))pott  tliem*  This  is  t  ^emrid  iudgHtatsa  amMipiir : 
tind  iMkbitatns  'assumpsit  d^es  viot  iie,  (mt  whan  an  actimi 
^^klebt  will  lie.  1  Saiketi^-n.  Hard's  case,  is  expresdyiEO. 
a  Ld.  Raym.  1034,  lOds^  Smith  k.  ^yrey;  ^  indebitaim 
*"  (sisumpgit  does  Mt  lie  Uft  mon^  "WM  at  plajr^**    1  Sifu 
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1757.      680.  Welch  V,  Craig :  *'it  does  not  lie  on  a  promissory 

UJLRRI6      "  note."     No  more  will  it,  upon  a  collateral  undertaking. 

y^  And  therefore  the  present  is  not  a  proper  county  if  the  eti- 

HUKTBACH  ^^^  "would  support  it.     This  cannot  be  considered  as 

money  lent.    It  cannot  be  more  than  evidence  of  a  coU 

lateral  promihe.    And  why  will  not  an  action  lie  agaimt 

the  infant?  I  think  it  wilL    And  then  it  is  exactly  within 

tbe  cases  of  Buckmyr  v.  Darnnll,  in  2  Ld.  Rajftn.  10S5 ; 

and  Reidv.  "Nashy  where  Nash  promised  to  pay  601.  if  the 

plaintiff  would  withdraw  his  record:   (which  was  indeed 

an  original  promise.) 

Secondly,  on  the  2d  count — the  note  only  imports  a 
certificate  "  that  the  money  is  proper  to  be  paid."  No 
general  indebitatus  assumpsit  will  lie  upon  this.  Here  it 
no  evidence  of  money  lent, 

Mr.  Aston,  in  reply — 

1st.  A  note  of  hand  acknowledging  the  receipt,  and  pro- 
mising to  be  accountable,  is  certainly  evidence  of  money 
lent.    And  it  is  every  day's  experience,  that  notes  of  hand 
r     375    1  ^^^  gif'Cn  in  evidence  upon  general  indebitatus  assumpsits. 
■•  -^  And  as  to  inserting  *'  on  behalf  of  my  grandson"  it  makes 

no  sort  of  diffeVence.    2  Strange,  955.  Thomas  v.  Bishop^' 
the  addition  of  **  cashier  to  the  York  Buildings  Company,* 
was  holden  to  make  no  difference.    And  there  is  no  pri- 
vity between  Mr.  jfiTtfirw  and  the  infant:   nor  will  any- 
action  lie  against  him.  v 

This  is  not  a  promise  in  aid,  or  a  collateral  undertaking ; 
but  aso/e,  absolute,  original  promise.  Therefore  he  pray- 
ed that  ihepostea  might  be  delivered  to  the  plaintiffl 

LoKD  Mansfield— 

The  question  is  whether  there  be  evidence  of  a  debt 
contracted  by  the  defendant,  payable  to  the  plaintiffi  ' 

The  declaration  consists  of  two  counts,  for  two  di£> 
ferent  debts.  .And  there  cannot  be  clearer  evidence,  thao:; 
the  first  note  is,  of  the  former  debt.  And  as  to  the  ad- 
here is  a  mansion-house  belonging  to  an  infant  i  which 
mansion-house  has  a  garden  belonging  to  it.  It  might  not 
be  necessary  (in  regard  to  the  infant's  situation  and  circum- 
stances) to  support  this  garden,  (which  might  be  a  pUa* 
sure  garden :)  and  no  action  will  lie  against  the  infant  but 
for  necessaries.  It  does  not  appear  at  all,  that  there  could 
be  any  remedy  against  the  infant 

You  can  bring  an  indebitatus  assumpsit  for  the  debt;  and 

Sire  the  note  in  evidence;  ^nA   surely,  it  supports  the 
^laration.  ' 

This  is  said  to  be  a  collateral  undertaking.  But  the 
argument  abiout  original  or  collateral  undertakings,  de- 
pends m^pely  upon. the  want  of  sufficiently  defining  the 
terms**  origidftL"  and  '*  collateral:''  otherwise,  there  c>n 
be  no  do^t  akoiit' them.  This  is  clearly  an  original 
undertaking.    And  the  jury  have  found  these  notes  to  be 


Trinity  Term,  30  and  31  Geo.  2.  376 

suffieient  evidence  of  the  debt :  and  it  is  indeed  a  matter  of      17  jT. 
factt  rather  than  of  law,  Harris- 

Mr.  Just  Dbnison  concurred.*—  ^^ 

Surely,  this  note  is  evidence  of  money  lent.    And  be-*  hxjut'bich 
tween  the  plaintiff  and  defendant,  this  is  certainly  an  •  j^^kd  that 
original  undertaking :    and  the  money  was  paid  at  the  caae  was  4e* 
defendant's  request.     And  there  is  no  privity  between  the  tcrmincdupoa 
plaiutiff  and  the  infant.    The  case  of  Reid  v.  Nask  is,  in  ^^^^J^^^""' 
some  measure,  like  this.     *  Here  is  nothing  like  a  collate-  r^'^^  *i°WiU. 
ral  requestor  promise:  it  is  an  original  undertaking.  so5.' 

Mr.  Just.  Foster  likewise  concurred. —  Bull.  Ml.]  . 

The  infant  was  not  liable^  and  therefore  it  could  not  be  a  ^     376    3 
co/Za/era/ undertaking.     It  was  an  original  undertaking  of 
the  defendant,  to  pay  the  money. 

Per  Cur'  Let  the  postf.a  be  delirered  to 

the  PLAINTIFF. 


Hammond  rer52/5  Brewer. 

THIS  was  a  case  for  the  opinion  of  the  court,  from  the  The  towi^  of 
52/^^jr  assizes,  before  Mr.  Baron  Smythe,  Battel  cxdud- 

The  case  states  that  an  act  of  parliament  was  made  in  ®^  ^"f.  ®^  ^^® 
%  6.  ^  (c.  54.)  for  repairing  and  widening  the  road  from  i^QQ^,%^  * 
FlimwellVent'va,  the  parish  of  Ticehurst  in  the  county  of  c.  64.      " 
SuBUX^  to  the  town  and  port  of  Hasting  in  the  said  coun-  [See  3  Dum. 
ty :  and  it  states  many  other  matters  not  worth  noting;  ^i*] 
as  the  single  question  was  *'  whether  the  town  of  Battel 
**  was  meant  to  be  included  or  excluded.'* 

The  question  arose  upon  that  part  of  this  turnpike-act 
which  gave  directions  for  repairing  the  road  to  and /rom 
the  town  of  Battel;  which  town  was  stated  to  be  lately 
prived  before  the  act  of  parliament,  by  the  inhabitants ; 
and  that  it  was  kept  in  repair  by  them^  and  is  now  so. 

Note.    In   many  other  parts  of  the  act,  the  roads 
are  described  as  leading  from,  to  a//^THjtou6H 
such  and  such  towns:   but  when  it  mentions  the 
town  of  Battel  it  only  says  **  to  and  from  it," 
hut  omits  the  word  "  through."     And  the  only 
question  was  "  whether  the  act  intended  to  in-      • 
'•  CLUDE  or  EXCLUDE  the  town  of  JBfl^^e/ itself." 
Mr.  Knowler  was  for  the  plaintiff  (of  whom  the  toll 
bad  been  taken :)  and  Mr.  Harvey,  for  ihe  commissioners, 
(the  defendant  having  acted  by  their  authority;)   who 
had  set  up  a  turnpike  in  the  very  heart  of  the  town. 

The  court  was  clear  that  the  act  of  parliament 
jrftended  to  exclude  the  town  of  Battel ;  and  that  it 
was  right  and  reasonable  that  it  should  be  excluded. 
And  Lord  Mansfield  observed  that  it  was  neither 
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YJSJ.      usutl  nor  convenient  io  erect  toU-gates  in  the  nUddle  of 
HAMMOND  gre^t  towns;   (which  these  commissioQers  had  doneO 
y,  which  might  obstruct  the  necessary  intercourse  amongst 

BR&WfiR*  the  inhabitants ;  or  even  hinder  an  inhabitant  from  send- 
ing his  hones  to  water  without  paying  the  toll.  Therefore 
they  ordered  the 

PosTgA  to  be  delivered  to  the  Plaintiff. 

Wedneidaj, 

22d  June,  Kbjl  versus  Manning. 

1757. 

caaoot  order  IWT^*  ^^^^'^  shewed  cause  against  quashing  an  order  of 
materialt  sessions  made   upon  a  road-act  of  29  G.  2.  c.  07. 

to  be  dug  (for  enlarging  the  terms  and  powers  granted  by  former 
ID  a  private  acts:)  whereby  the  surveyor  of  the  highways  beyond 
turnpikeact  ^  SAqoywrrrf  Shord  and  the  Devizes^  ^c.  is  authorised  and  im- 
i9  Geo.  2.  *  powered  to  dis gravely  S^c.  or  other  materials,  &c.  in,  upon 
c.67.(a)  or  out  of  and  from   all  and  every  the  lands,   fields  or 

grounds  in  the  occupation  of  John  Manning  in  the  parish 
of -^//  Cannings,  in  the  county  of  JVilts. 
[19  Vio..602.]  The  substance  of  the  order  was  as  follows — It  begins 
with  reciting  the  act  of  29  G.  5.  c.  67.  impowering  the 
surveyor  or  surveyors  of  the  highways  or  roads  therein 
specified,  or  any  other  person  or  persons  appointed  by 
bim  or  them,  (having  first  an  order  from  the  quarter- 
sessions;  six  days  notice^  in  writing,  of  the  application  for 
such  order,  being  first  given  by  the  surveyor  or  surveyors, 
to  the  OWNER  OR  OWNERS,  occupicr  or  occupiers  of  the 
lands  and  grounds  then  intended  or  purposed  to  be  cut^ 
digged  or  gathered  for  materials  for  repairing  and  amend- 
ing the  highways  or  roads,  or  left  at  his  or  their  places  of 
abode  ;)i  to  cut,  dig,  gather,  take  and  carry  away  any 
furze,,  heath,  gravel,  sand,  or  other  materials  proper  and 
sufficient  for  repairing  of  the  said  highways  or  roads,  [if 
such  materials  cannot  be  had  or  found  m  or  upon  any 
waste  or  common  grounds,  in  any  parish,  town,  or  place 
adjoining  to  or  lying  near  the  same  highways  or  roads,)  in, 
ujponor  out  of,  and  from  any  lands,  fields  or  grounds,  or 
eUherof  them  [not  being  a  yard)  garden,  orchard,  park, 
paddojuk,  wood,  coppice,   nursery,  or  inclosed  ground 


(fl)  There  are  in  all  turnpike  acts  some  exceptions ;  and 
in  general,  all  of  them  are  with  exceptions  of  horses 
going  to  pasture  or  for  water,  to  any  place  in  any  direc- 
tion through  which  the  road  lies. 

As  to  the  execution  of  powers  in  general  given  by  acts 
of  parliament,vide  Irish  Case  of  Tenures  ISO.  4  JBiirr.  2245. 
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E lasted  with  any  walk  oc  walks  of  trees,  or  avenue  to  any       17^7. 
ouse;)  paying  sudi  raides,  for  such  materials,  or  for  tl>e        j^ex 
daiiTjijrc  done  to  the  owkees  and  tKcufiers  of  the  ground  v. 

wher:^  any  and  from  whence  the  «ai2ie  shall  be  cut,  dig-  ma:»ning« 
gf«i.^etht^r^d,  taken  and  carried  away,  or  over  which  the 
saRti".  ?hall  be  carried,  os  tAs  suhveyoh  or  ^ukveyors, 
or  vfc  ui  H  pert'fin  or  persoas  by  them  appointed,  or  to  be 
apj  :  :t '^  by  virtue  of  the  said  former  acts,  or  the  said 
ViTort'X]  :\ct^  for  that  purpose,  shall  think  reustmaUe^ 

In  .]   \{\i]  said  order  of  segeions  recites,  that  applici^ioii  r     gyg     t 
ha  I  bveen  made  tothatcourt,  bythef(urvcyorQit\iit  twiid  high-  L  J 

ways  or  roads,  for  an  order  to  cut,  dig,  gatlier,  take,  and 
carry  away  fiirze,  heathi,«tones,  gravel,  sand,  or  other  ma- 
terials proper  awd  stifticiect  for  repiiirmg  of  the  said  high- 
ways or  roads,  in,  upon  or  out  of  amd  from  all  and  every 
the  lands,  fields  and  grounds  now  iuthe  occupation  of  John 
Manffing  of  tlie  pari&h  of  All  Cannings,  in  the  said  county 
of  fViUe^  yeoman,  (not  bemg  a  yard,  :garrden,  orchard, 
park,  paddock,  wood,  coppice,  nursery^  or  inctosed 
ground  planted  with  any  walk  or  walks  of  trees,  or 
avenue  to  any  house.) 

Then  the  order  goes  on  thus — 

-And  the  said  surveyor  having  made  and  given  full 
proof  to  this  court  "  that  six  days  notice  in  Kriting,  of  his 
intended  application  to  this  court  for  such  ordei:,  hath 
been  given  by  him  lo  the  said  John  Manning  ^or  left 
at  his  place  of  abode ;"  and  (be  said  Joh  n  MannaImg,  in 
consequence  thereof,  ha\ing  offened  to  this  court  %  his 
counsel,  reasons  agamst  such  order  being  «nade;  and  en- 
deavoured to  support  the  same  by  proofs,  (which  reasons 
and iproofs  this  court  adjudged. 7o  be  very  insufficient :) 
and  the  said  surveyor  also  having  made  and  given  full 
proof  to  this  court,  **  that  paop^iR  and  su.FricjENT 
"  material  ioT  repairing  oftlie  said  highways  or  roads 
V  cannot  be  had  or  found  in  or  upon  any  waste  or  com- 
**  TDon  grounds  in  any  parish,  town  or  place  adjoining  to 
"  or  lying  near  the  same  highways  or  roads." 

'I'his  COURT  doth  therefore,  in  pursuance  and  by 
virtue  of  the  said  recited  act  of  .parliament,  luuniimously 
order  that  the  said  surveyor  of  the  said  highways  or  roads, 
<)r  ANY  other  person  or  persons  by  him  appointed  and 
employed,  may,  and  he  and  they  is  and  are  (by  virtue  of 
thesaidact  of\parliaiuentand  by  virtue  hereof)  authorized 
and  impowcred  to  cut,  dig,  gather,  take  and  carry  away 
any  furze,  heath,  stones,  gmvel,  sand,  or  other  materials 
proper  and  sufficient  for  repairing  dfthe  said  highways  or 
roads,  in  upon,  or  out  of  and  'from  ajjl  a/id  everty  the 
lands,  fields,  or  grounds  iutlte  occupation  qf  the  said  John 
Manning,  in  the  said  parish  of  All  Cannings^  (not  being  a.[CaLit  804.] 
yardi  gacden,  <orohard,  pw^«  jpaddool^,  wood^/coppice^ 
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\757.      nursery^  or  inclosed  ground^  planted  with  any  walk  q^ 
REX       ^sill^s  of  trees,  or  avenue  to  any  bousej^ paying. such 
y^         rates  for  such  materials,  ok  for  the  damage  done  to  the 
MANNING,  ^^ners  OR  the  Said  occupUr  of  the  said  lands,  where  any  and 
from  whence  the  same  shall  be  cut,  digged,  gathered, 
taken  and  carried  away,  as  the  said  act  of  parliament 
herein  before  in  part  recited  doth  direct  and  pre- 
scribe. 
r    379    1      ^^'  NortOfCs  objections  to  this  order  upon  making  the 
"*  original  motion,  were  only  two: 

1st,  That  there  ought  to  have  been  notice  to  the  owner, 
as  well  as  to  the  occupier  of  the  land  wherein  the  gravel 
was  to  be  dug :  although  he  owned,  that  the  strict  words 
of  the  act  had  not  the  copulative^  but  only  t\\e  disjunctive : 
viz.  "  upon  notice,  &c.  to  the  owner  or  owners,  occupier 
"  or  occupiers  of  the  land,  &c."  Yet,  he  said,  that  justice 
required,  that  the  owner  should  have  notice^  as  well^ 
the  occupier;  when  his  property/  is  to  be  so  material/y 
affected;  and  be  argued  this  to  be  the  intention  of  the  act. 
And  it  is  frequent,  in  such  cases,  to  understand  negative 
conjunctions,  as  copulative* 

'idly.  The  satisfaction  is  directed  by  the  act  to  be  made 
both  to  owner  and  occupier:  whereas  they  have  here 
awarded  none  at  all  to  the  owner  of  the  laud,  who  is  the 
person  principally  injured.  Upoa  this  motion  a  rule 
was  made  to  shew  cause.  After  which,  nine  additional 
objections  were  given  in,  in  writing. 

Mr.  Aston  shewed  cause  why  the   order  of  sessions 
'    should  not  be  quashed. 

1st  Objection  (given  in,  in  writing)  is,  that  the  name 
of  the  surveyor  who  applied  for  the  order  is  not  men- 
tioned. 

Answer — That  is  not  necessary. 

3d  Objection.    That  the  sessions  have  not  adjudged 

that  six  days  notice  in  writing  was  given  to  any  person, 
"  of  the  intended  application:**  the  words  are  only, 
"  the  surveyor  having  made  and  given  full  proof  to  this 
"  court,"  that  such  notice  was  given. 

Answer— That  it  does  appear ;  but  if  not,  yet  it  is  nof 
necessary- 

3d  Objection.  That  the  fact  of  such  notice  being 
given,  is  not  sufficiently  set  forth;  it  being  only  said  '*  that 
*'  such  notice  was  given  to  Mannings  or  left  at  his  plaee 
"  ofaboder 

Answer— That  that  is  sufficient 

4th  Objection:  (which  was  Mr.  Norton s  first)  It 
is  not  set  forth  that  six  days  notice  in  writing  of  this 
intendod  application  was  given  to  the  owner  of  the 
lands. 

.  Answer.    Notice  to  the  occv  pi sb  is  enough*    So^on 
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lulistress-— notice  may  be  given  either  to.  the  tenant  or  to       17 57. 
The  owner  of  the  goods.     4  Mod.  390.  Walter  v.  Rumbullj        j^j.^^' 
^^so  holden  by  the  court,  (pa.  395.)  And  here  the  owner         y^ 
may  perhaps  not  be  entitled :  for  the  act  says,  "  that  the  ^^^^i-^q^ 
"  damages,  if  any^i^c''    Besides  the  owner  may  be  at  a 
vast  distance  from  the  land.    And  here  tht  tenant  appear^ 
«rf,  and  made  wiiat  defence  he  thouglit  proper. 

5th  Objection.  That  the  sessions  have  not  expressly 
ABJUDGLD  "  that  proper    and  sufficient  materials  for 

repairing  the  highways  were  not  to  be  found  in  any 
^  waste  or  common  ground  in  any  place  near  the  said 
i*  highway :''  for  it  is  only  said,  "  the  surveyor  having 

made  and  given  full  proof  to  the  court,  that,  &c." 

Answer— The  order  is  agreeable  to  the  act  of  parlia- 
ment :  and  it  specifies  "  that  full  proof  was  made  and 
••  given  to  the  court,  of  this  fact." 

6th  Objection.  That  it  is  not  set  forth  "  that  no  proper  [Allowed 
V:  materials  at  all,  for  repairing  the  highways,  are  to  be  P*'**-  3**'J 
"found  iu  any  such  waste  or  common  ground:"  But 
only  (in  loose  and  general  words)  "  that  proper  and 
"  SUFFICIENT  mateiials  for  such  purpose  are  not  to 
"  be  found  there.**  Notwithstanding  which,  it  is 
ordered,  "  that  the  surveyor  shall  cut  and  carry  away 
•*  ALL  sorts  of  materials  necessary  for  the  repair  of  the 
"  whole  road." 

Answer — Thatit  is  exactly  agreeable  to  the  act. 

7th  Objection.  Non  constat  that  awy  materials  proper  [^h^j^^j  po,!*^ 
for  such  purpose  are  to  be  found  in  any  part  of  these  38I.] 
grounds. 

.  Answer — That  must  depend  upon  trial.  The  lands  are 
to  be  *'  cut,  digged,  and  gathered ybr  materials." 

8th  Objection.  It  is  not  set  forth  Aos'/iir  these  grounds 
lie  from  the  highway;  nor  to  uhat  distance  M  waste  grounds 
have  been  found  barren  of  proper  materials;  nor  that 
these  grounds  are  nearer  than  any  waste  where  such  mate- 
rials may  be  found. 

Answer — The  order  is  worded  agreeable  to  the  act:  and 
these  particularities  need  not  be  inserted  in  it. 

9th  Objection.     That  the  pozDers  here  committed  to  f  Allowed  pott, 
the    Surveyor  are  uncertain  in  eveiy  branch  thereof.   For  382. 
only  that  particular  piece  of  land  which  affords  the^ 
materials,  is  made  liable  by  the  act    But  here  all  the 
grounds  in  the  occupation  of  Mannings  (being,,  as    he      n 
alledged,  a  farm  of  540/.  per  annum)  are  to  be  dug,  at  the 
discretion  of  the  surveyor.    And  they  are  also  laid  under 
a  perpetual  incumbrance,  or"at  least  one  that  is  absolutely  / 

uncertain;  for  that  no  time  is  prefixed  at  which  such  L    ^^^     J 
grounds  shall  be  emancipate, 

Answer-^This  also  is  sufficient ;  being  agreeable  to 
.the  act.  .  ,>  - 


aB9  Tnoity  Ti^mit  SO  ^nA  h  Gm,  f  • 

1747.         ^^^^  Obj^ion:   (which  wwj  Mf,  NoHo^'i  ^e^ondk 

nsx       tbatM^iij^zcftaii  for  aucb  materials  is^  by  thU  order,  awanj^ 

y^  ed  to  the  owner  on  occupier,  bgt  noi  to  both  ;  nor  is 

^^n^i^Q^  it  certainly  defined  to  which  of  tbejon  :  whereas  the  act  of 

'parliameMt  is   express,  *'  ptybig   to   the  owners   and 

"  occupiers." 

Answer^t  is  sufficient:  the  act  i^  di6JiiQotive,in  diredf 
iog  the  notice;  and  must  here  be  t^ken  di^uncliveljf  and 
rufeciively, 

lith  Objection.   That  the  rat£  cfsuch  iotisfacliot^  is 

estimated  in  the  order,  only  z»  for  the  value  of  the  mult' 

rials  which  shall  be  cut  or  carried  out  of  these  grounds ; 

OR  for  the  damage  done  thereby ;  bijit  not  as  for  ^0T^^  9^  it 

ought,  in  justice,  to  be:  nor  is  it  certainly  defin^.for 

WHictf  ofthe  two,  tlie  compensation  is  to  be  made. 

Answer — It  is  in  the  words  ofthe  act. 

Mr.  Norton  and  Mr.  Thurlow,  in  reply,  supported  the 

eleven  objections ;  and  urged  that  these  suiyunary  a^^tt^o- 

rities  given  to  justices,  to  the  detrtcneut  of  the  liberty  or 

property  of  the  subject,  ought  to  be  strictly  pursvfii: 

and  they  cited  many  cases,  of  what  they  s^prebended  to 

'  be  similar  instances,  or  at  least  proceediiig  upon  (be  safne 

prmciples.  Whereas,  in  the  present  cp^,  the  Justices 
have  not  (as  they  alledged)  given  tbetnse^ves^urii^ic^ioit, 
by  any  ADJUDICATION  oftlie  necessary  facts :  .b|it  ba vet 
o///y  recited  the  evidence  of  them. 

Lord  Mansfield — said  this  order  was  very  ill  penned; 
and  the  justicesought  undoubtedly  to  pursue  tiieir  aMtbp^ 
♦f  Th  2d  ^'^y  *  ^^^  however,  he  did  not  agree  to  all  the  cbjec^oos; 
und  6th  of  ^^  particularly  to'the  *  2d,  and  f  5th.  which  are  Ibunded 
thoie  givep  in  upon  a  supposed  necessity  that  there  must  be  exfren 
writing.  adjudications;  where  the   recitals  and    allegations    are 

sufficient,  and  wiiere  conclusions  are  actually  drawn- 
[S.  P.  Ld.^  As  to  the  4th  objection — he  did  not  think  that  tlie  act 

•"2ci^^^'  -could  mean   that  it  should  always  be   necessary  to  give 
^  -*  notice  to  the  own  er  ;  which  might  be  impossible. 

But  as  to  the  (>th  and  7th  Olyectiona-^it  la  neces- 

'  sary  to  shew  that  there  were  ko  pd'oper  eoaterials  to  be 

found  in  or  upon  the  wastes  or  common  grounds  year  ihe 

£    382     3  highway.    Which  is  no^  cfowe  here.     And  they  we  nojt 

warranted  to  dig  in  the  pri  va^  soil,  for  ali.  ihfi,^cies  of 

materials;  because  some  of  these  ^ctesare  not  to  be  ;foun4 

in  or  upon  the  said  wastes  or  .cpmmon  grounds^    Tbey 

(Ought  to  specify  what 0071  hot  be  found  in  or  upon  tlip 

wpusies  or 'Common  grpunds;  and  what  tna^he  found  mihfi 

private  soil.    And  they  can  not  dig,  to  try  for  .it,  in  tb^ 

prisoate  soil :  tbey  abottld  ])reviou^  Jkunw  that  k.is  to  i^ 

found  there ;  or  at  least  hav«  e  jpeaaonable  piepsp^  •of 

(finding  ist  there. 

9th.  And  they  cannot  make  this  general  order  .^  ^4ig 
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^  over  ALL  the  estate;"  and  leave  this  to  the  discreiion      1757. 
efthe  surrej/or :  they  ought  to^x  upon  the  particular  pa rt ;        j^  g^^ 
to  determine  this  themselvesy  nnd  not  leave  it  to  their  sur*  y. 

veyor.    This  objection  is  fatal.  manning, 

10th.  So  also  is  that  of  the  sa/ij/iic^io;<:  for  the  SATIS* 
FACTION  ought  to  be  aunarded  to  the  owner,  or  to  the 
occupier,  or  to  both;  according  to  the  damagf.s 
sustained  by  the  one,  or  by  the  other;  or  by  both* 

Perha[)S  some  other  objections  might  hold :  but  how- 
ever, here  is  enough^  that  1  have  already  mentioned. 

MnJusL  Denison— Itis  a  very  imperfect  order,  and 
liable  to  many  objections. 

As  to  die  2d,  3'i,  5tU,  (ith,  and  7tb,  objections—  an  er-  [4  Burr. 
pre$s  and  direct  a  djudic  ation  may  not  be  necessary:  but  2064] 
many  of  these  foundations  or  their  authority  ought,  some 
how  or  other  ^  to  appear  upon  the  face  of  the  order.  Par- 
ticularly, it  ought  to  appear  that  notice  was  given  of  the 
intention  to  dig  in  some  particular  place :  for  perhaps  very 
good  cause  may  be  easy  to  be  shewn  against  it.     But 

9th.    It  can  never  be  right  to  dig  over  all  tlie  estate; 

6th.  Nor  to  dig  in  the  private  soil  for  such  materials  as 
may  be  found  in  the  waste. 

As  to  tho  4th — notice  is  not  universally  necessary 
to  be  cnven  to  the  owner:  this  may  in  some   cases  bet?*^    ,i,-- 
impracticable,  ^ 

But  as  to  the  10th,  sATisrv\CTiON  ought  to  be  made  to 
theawner,  (if  he  be  damaged,)  undoubtedly. 

Mr.  Just.  Foster  concurred. 

The  person  that  drew  this  order,  has  kept  to  the  words,  r    ggg    t 
\)ut  not  to  the  sp  i  u  it  of  the  act.  L  -^ 

And  as  to  the  9th  objection  in  particular,  undoubtedly,         t 
the  justices  have  exceeded  their  power  in  ordering  the 
surveyor  to  dig  over  the  whole  estate:  this  can  never  be 
reasonable,  nor  within  their  jurisdiction. 

Per  Cur.  unanimously. 

Rule  for  quashing  the  order 

MADE    absolute. 

Cog  AN  versus  Ebden  and  Another.  Thariday,234 

June,  1757. 

C\^  A  motion  (made  the   18th  instant,)  to  set  aside  a  A  verdict 
^^  verdict  VA  being  given  in  by  theybreman,  contrary  rl^^^-u*'^ 
to  the  opinion  and  intention  of  eight  of  the  jury.    It  ap-  foreman  ^miy 
peared  that  the  defendant  justified  under  a  right  of  a  be  amended, 
way,  over  the  plaintiif's  ground,  to  ^zro  closes  of  the  de- [See  «BL 
fendant,  rir,  Broadmoor ^  zxalThree-acrei;  upon   which,  ^^P*  ^^' J 
two  different  issues  were  joined ;  viz.  one,  upon  the  right 
{A  a  way  to  Broadmoor;  the  other,  upon  the  right  of  a 
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1757.      ^^^y  ^   ^'^^  Three-acres.    And  the  foreman   gave  in  the 

COG  AN      verdict,  as  a  gewera/ verdict  for  the  defendant,  upon  iol6 

issues.    But  eight  of  the  jury  made  affidavit  "t  hat  it  was 

"    the  MEANING   AND  INTENTION  Of  the  WHOLE  JMry,*  tO 

"  find  the  former  issue  for  the  defendant  ;  and  the  lat- 
ter ybr  tAe  plaintiff:  and  that  this  mistake  waa 
discovered  by  them,  an  hour  afterwards ;  but  not  till 
•*  the  judge  was  gofte  to  his  lodgmgs."  And  upon  the 
judge's  report  it  appeared  that,  though  there  was  iur 
deed  evidence  on  both  sides,  yet  the  wti^t  of  the  evidence 
was  (as  it  appeared  to  him)  on  the  side  of  the  plaintiff, 
as  to  this  latter  issue. 

ti.  B.  The  foreman  had  declined  making  any  affida- 
vit; because,  he  said,  he  should  make  himself  ap* 
pear  a  fool,  to  the  court  of  King's  Bcnc4i. 
This  matter  was  much  litigated  by  the  counsel  on  both 
sides.     And  the  counsel  for  the  plaintiff  mentioned  the 
case  of  Baker  v.   Milts^  in  C.  A  in  M.  4  G.  «.  S.  P. 
where  eleven  of  the  jurymen  swore"  that  the  foreman 
"  had  mistakeu   their  verdict;"  and  it  was  thereupon 
*  V.  Tiner'f    set  aside* . 

Abr.  Tiile  TiiE  COURT  were  all  clear  that  this  was  a  mistake^ 

Trial,  p.  483.  arising  from  the  jury's  being  unacquainted  with  business 

pi.  la.  of  this  nature;  and  from  the  associate's  omission  in  not 

asking  the  jury  particularly  *'  how  they  found  eachrtspee^ 

"  five  issue,*'  and  in  not  making  the  jury  fully  under' 

stand  their  own  finding ;  and  that  it  was  agreeable  to  right 

f     384    1  ^^^  justice,  that  the  mistake  shonidT^e  REe-tiwiKD.    And 

they  had  no  doubt  about  the  fact  of  this  mistake;  from 

the  affidavit  of  the]eight  jurymen,  co;^rmre{  (astbey  held 

it  in  effect  to  be)  by  the  foreman's  declining  to  make  any 

affidavit  at  all:  especially,  as  the  judge's  notes  shewed 

the  weight  of  the  evidence  to  have  been  for  the  ptaintiff^ 

as  to  this  latter  issue. 

And  Lord  Mansfield  and  Mr.  Just.  Denison  thought 
that,  as  it  was  a  mere  slip,  theve  might  be  some  method 
of  RzcTiTYiHG  t/ii  verdict  according  to  tlie  truth  of  the 
case ;  from  the  judge's  notes,  if  they  were  sufficiently 
particular;  without  sending  the  issue  to  be  tried  over 
again,  at  a  great  exnence. 

And  the  case  of  Nevcombe  v.  Green,  in  2  Strange  1 197. 
was  mentioned ;  where  the  postea  was  amended  by  the 
j  edge's  notes.  And  Lord  Mansfi'e/d  9^id  that,  at  kast  they 
could  set  askle  tlie  verdict  without  costs.  Biit  d<ii&cuU 
ties  occurvNXg»  ho^v  the  costs  would  be,  in  sucb  case ; 
as  ofse  issue  was  still  found  for,  and  was  in  truth  clearly 
for  the  defendant.    I'ht refore 

Cur.  ADvis' 
And  now  Lord  Mansfield^  seeing  Mr.  MoHxm  in 
QQwty  who  was  concerned  for  the  pkiinli^  and  bad  (ob 
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bis  behalf)  moved  to  set  abide  the  verdict*  took  occasion       \7S7. 
to  mention  this  case;  and  said  they   had  thought  of  it;      cogan 
and  he  had  talked  with  his  brother  *  JVilmoi  too,  about         ^ 
it:  but,  however,  he  was  not  now  going  to  give  any  opi-     bbden. 
nion ;  but  only  to  purpose  what  seemed  to  him  the  most  ^  ^. 
proper  method  of  cominf^  at  it.  dZr^l^m. 

The  case  of  Nemcombe  v.  GreeUy  itself,  is  not  applicable  menu  ^we    ' 
to  this  case.  But  there  is  another  case,  of  Af/iyo  v.  Archer,  now  in  th« 
in  1  Slrancfc^iA,  515.  where  the  question  was   "  whe- ^^^^  <^^"'''' 
**  Iher  a  farmer  who  bought  and  sold  potatoes  could  be  a 
"  bankrupt:'*  and  the  special  verdict  did  not  set  forth 
the  quantities  he  had  bought  and  sold;  though  they  were 
proved  at  the  triaL    The  court  did  not  there  award  a  rg- 
nire  facias  de  novo;  but  amended  the  special  verdict,  in 
that   respect.      Which  case  is  more  applicable  to  the 
present  case,  than  that  which  was  cited :  for  here  thoy 
ordered  tlic  special  verdict  to  be  amended ;  thou£:h  tho 
plaintifi"?  motion  was  only  "  that  a  venire  facias  de  novo 
"  might  be  awarded." 

But  another  case  has  been  mentioned  to  me,  which  i,^ 
applicable  to  the  principle  of  this  case;  though  not  like 
tne  particular  fact  It  is  that  of  Dat^rell  v.  Bridge,  Tr. 
22  G.  2.  B.  R,  Trespass  for  cutting  down  an  oak-tree— 
the  defendant  pleaded  several  pleas ;  one  of  which  was, 
^  not  guilty."  At  the  trial,  a  general  verdict  was  taken 
down,  and  so  entered.  And  the  court  rectified  the  verdict^ 
by  expunging  the  finding  on  all  but  Uie  "not guilty ;" 
it  appearing  that  nothing  was  in  question  (at  the  trial)  f    ggj     "j 

•  but  whether  the  place  where  the  tree  stood,  was  parcel  "^ 

*  of  the  manor,  or  not."   In  the  case  of  Neiccomb  v.  Green^ 

several  cases  *  were  cited  on  the  same  subject:  though  *  Xopeare 
the  case  itself  is  not  the  present  case.  mentioned  bj 

If  the  court  sets  the  matter  right  they  should  proceed  p^^^y*  g^ 
according  to  the  whole  truth  of  the  case.    The  judge  who  cVo.  Car.  ssg, 
ried  the  cause  agrees  to  the  fact  disclosed  in  the  affidavit  Riiut  y.SkyppI 
tf  the  eight  jury-men :  whereas  your  first  affidavit,  on  p^ijf,'^-  *^- 
vhich  the  rule  was  made,  was  an  affidavit  of  only  four  of  °v '  *^*'^' 

.  '  •'  "^  and  a  case  of 

"^^*  Fry  ▼.  Hor- 

Therefore  what  I  would  propose  is  that  you  should  der,  in  Lord 
aakeyour  motion,  and  have  a  rule  to  shew  cause,  why,  Rayroond'i 
ipon  reading  the  affidavits  of  these  eight  jury-men,  the  M^'j'^®"^ 
erdict  should  not  be  amended  and  set  right,  accord-     ^  ' 
^  to  the  truth  ofthefinding. 

Note — Such  a  {potion  was  afterwards  made  ;  and  a 
**  rule  to  sh€w  cause*'  granted.  But  it  never  camQ 
before  the  court  any  more:  it  plainly  appearing 
that  the  court,  upon  deliberation  among  themselves* 
had  come  to  an  opinion ''  that  in  this  shape  the  verdict 
**  might  be  set  right*' 

Aa3 
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REXversys  Goddard  Williams. 


1757. 

REX 
V. 


MR.  Nares  shevfed  cause  (on  Wednesday,  9i\\  Feb.  last,) 
wir.LTAMS.  against  qw^LsUing  h  certiorari  to  remove,  from  the 

Tuesday,  28th  quarter-sessions  of  the  city  of  London,  an  information 
Jttoe  1757.       upon  I  Jo.  1.  c.  22.  entitled  "  the  duty  of  tanners,  cur- 
Informaiion    **  riers,  shoemakers  and  of  others  cutting  of  leather." 
to  the  lord  Note.  The  information  ruas,  throughout,"  that  the  in- 

mayor,  and  "  formers  give  the  lord  mayor  of  London  to  UU" 

certiorari  to  «  derstand,  *c."    But  the  certiorari  is  directed  to  the 

ihe  tesiions  ].  /,        -^       -  r       » 

quashed  SES«-  IONS  01  the  City  of  London. 

[See  4  Durn.       Three  objections,  he  said,  had  been  (upon  the  original 

ni.]  motion)  taken  to  this  cerriorcri: 

Obj.  1st.  The  cer^'omri  does  wo^ /le,  at  alK 

2d.  It   is  not   well  directed.    (T.  infra,  Sf  1  Jac,  1. 

c,  22.  §  50.) 

3d.  It  does  ;io^  lie,  bet or£  conviction.    1  Salk.  145. 

Dr.  Sandys  case.     1  Siderf.  290. 

r    386     ]      Answers— 

As  to  the  1st  objection — 1  Ld.Raym.  469.  Dr.  Grotn* 

velt^s  case  proves  that  a  certiorari  will  lie:  for  this  court, 

by  common  law,  may  issue  it.     I   Salk.  148.    Cross  v. 

Smith.    A    certiorari  lies   to  all  inferior  jurisdictions. 

1  FerUr.GS.  Smith's  case  is  to  the  like  effect     Style  3bl  &^ 

f  A  miserably  355.  in  point     S  Mod.  331.  t  Arthur  v.  Commissioners  cf 

mUsd^Mo"*  ^^^^^^^^  Yorkiliire.     1  Hawk.  P.  C.  218.  §  79.80.  is  very 

dern  Cases^ia  Strong  in  favour  of  certioraris,  where  the  inferior  juris^ 

Law  aod         diction  exceeds  its  authority. 

2d1y.  It  is  directed  to  the  justices  at  sessions,  generally. 
And  it  is  right:  for  this  is  an  act  of  sessions.  2  Hawk.  P. 
C.  290.  §  43.  proves  this  method  to  be  right 

3dly.  As  to  1  Salk.  lA5.pl.  5.  Dr.  Sand's  c2lsq,  P.  10 
fV.  3.  The  reason  given  for  the  opinion  is  answered  by 
the  very  next  case  (p/.  0.)  in  the  same  book.  The  case  in 
I  Siderf.  296.  (There  are  two  cases  there,  in  the  same 
page,  pi.  19.  &  pi.  20.  Tr.  18  C.  2,  which  both  seem  ap- 
plicable to  this  subject),  stands  upon  its  own  bottom. 
And  porhapstbe  method  mentioned  in  I  Salk.  14^5. pLiS, 
was  not  then  found  out.  However,  notwithstanding 
what  is  there  said,  yet  it  will  lie  to  every  quarter^sessions  : 
and  this  was  at  the  quarter-sessions. 

Mr.  Norton  contra,  for  the  rule^  (to  quash  the  certiorari) 
agreed  to  put  it  upon  1  J.  I.e.  22.  §  60.  which  clause 
givesjurisdiction  to  the  lord  mayor  of  London  for  the 
time  being,  within  the  city,  and  within  three  miles  compass 
of  it. 

And  this  information  is  here  given  to  the  lord  mayor^ 
present  (it  is  true)  in  court  of  the  aforesaid  court  of  ses- 
sions :  and  the  informers  pray  the  judgment  of  the  lojid 
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>!AYOr;  though  it  is  indeed  added  '*  so  present  in  the  1757 . 
**  said  court.'*  Therefore  this  is  not  a  proceeding  at  ses-  hex* 
sions :  but  a  proceeding  before  He  lord  moyor  pursuant  y 

to  the  act.  ^       .         ,.       ,     williams. 

iNote — 1  ne  caption  is  as  at  a  court  oj  sessions:  but  the 
information  is  given  to  the  lord  mayor ;  and  they 
conclude  Vf'\\\\  praying  judgment  ot  the  lord  mayor, 
so  present  in  that  court  (of  sessions.) 

Lord  Mansfield — ^The  cer/ior^/ri  has  manifestly  is- 
sued, as  supposing  it  to  be  a  proceeding  beiore  the  jus- 
tices a/  the  sessions:  and  they  return  it  ^5  sucIk 

N.  JB,  The  return  is  by  "  Stephen  Theodore  Janssen,  esq.  f    3S7     ] 
"  wifl'yorofthe  city  of  Lo/<cfe;i,  and  also  om  of  the 
"  justices  within  written." 

The  court  thought,  the  previous  question  to 
that  of  the  regularity  or  direction  of  the  certiorari^  de- 
pended upon  the  propriety  and  validity  of  the  information ; 
viz,  "  whether  the  mayor  alone  had  the  jurisdiction, 
'*  under  this  act ;"  or  "  the  mayor  in  sessions." 

Mr.  Norton — the  jurisdiction  is  in  the  mayor  alone  : 
for  he  has  it  even  for  the  space  of  three  miles  out  of  the  city ; 
where  the  sessions  have  no  jurisdiction  at  alL  It  is  true 
that  he  has  htve executed  this  jurisdiction  in  sessions. 

Lord  Mansfield  and  Mr.  Just  Demson  were  satis- 
fied that  the  propriety  of  the  direction  of  the  certiorari  ^ 
depends  upon  the  propriety  of  the  conviction ;  and  they 
seemed  to  think  that  the  proper  method  of  bringing  this 
question  before  the  court,  would  be  for  Mr.  Nares  to 
move  "to  QV  ASH  the  information ." 

Mr.  Nares  desired  to  take  a  day  or  two's  time,  to  con- 
sider of  this,  and  to  be  better  prepared  for  it.  Where- 
upon it  was,  at  present,  adjourneu. 

And  on  Monday  23d  May^  the  present  rule  was  en* 
larged;  and  also  Mr.  Nares  (by  approbation  of  the  court, 
and  of  the  adverse  party,)  took  a  rule,  agreeable  to  the 
above  hint,  "  to  shew  cause  why  the  iNFOU3iArioN 
should  not  be  quashed,'' 

And  now  Mr.  Nor^o/iand  Mr.  JVilliatns  being  ready  to 
shew  cause,  pro  rege ; — 

Mr.  Goula  and  Mr.  Saresy  for  the  defendant,  proposed 
their  objections,  to  the  information,  thus  ;  viz, 

1st.  That  the  jurisdiction  is  not  in  the  lord  mayor  ; 
but  in  the  sessions, 

2dly.  The  remedy  is  NOTiy  way  q/^  information  ; 
but  ought  to  be  by  indictment. 

First — they  said  that  the  question  turned  upon  1 
Jac.  1.  c.  22.  §  29,  32,  33,  46,  60.  They  insisted"  that 
**  the  lord  mayor  had  no  authority,  by  this  act,  to  appoint 
'*  triers,  where  the  leather  is  made  and  manufactured 
"  into  war$s**     And  consequently  that  as  this  leather 
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1757.      fipp<?^red  to  have  been  manufactured  into  wares,  viz.  iato 
j^^j^ '      saddles,  the  lord  mayor  had  no  jurisdiction  to  proceed  in 
y^  this  summary  way :  but  that, 

triLLiAMS       Secondly — the  proceeding  ought  to  have  been  htfu^y 
'  of  indictmtTU  ;  and  not  by  way  of  informatiou,  which  is 
no  common  law  proceeding.    They  added 
Thirdly— 

That  it  is  uncertain  before  whom  the  information  is 
taken. 

^'itbe  understood  as  taken  before  the  lord  mayor, 
he  ms  no  jurisdiction,  for  the  reasons  abovementioned  : 
hut  if  it  he  understood  as  taken  befoi^  the  sessions,  it 
ought  (as  has  been  said)  to  liave  been  by  indictment. 
Whereas  it  is  a  rule,  that  informations  ought  to  be  at 
least  as  certain  as  indictments.  So  is  2  Hawk.  P.  C. 
pa.  261 .  €.  26.  §  4, 

Mr.  Nortou,  Mr.  W7//w»2s  and  Mr.  Lucns^  for  the  pro- 
secution— answered,  that  this  is  an  information  brought 
by  the  warden  of  the  Sadlers  Company,  under  this  act  of 
parliament,  of  1  J.  1.  c.  22.  And 
ififwer  to  the      It  is  not  at  all  uncertain:  but   is  an** information  exhi- 
5d  objection,  bjted  to  the  iwtf^or  on  ly  ;  and  prays  the  Jc/r/gwieif^  of  the 

mayor  only. 
x^VA  And  the  act  gives  him  jurisdiction,  asfacell  where  the 

t  o  jc  ion.  j^^^Ij^jj.  jg  manufactured,  as  where  not.    And   this  is  a 

proceeding  like  the  informations  in  the  Exchequer,  in  rtm^ 
.    for  a  ocMidemnation. 
«d  XeVi^^^^       It  is  not  before  the  $e%iion$.    So  that  this  objectioa  of 
its  not  being  by  way  of  indictmentis  out  of  the  case. 

Moreover,  they  urged  that  the  court  would  kot  qua^h 
such  an  information,  upon  motion ;  especially,  where  a 
PRIVATE  PCRSON  is  entitled  to  the  penalty ;  and  noQe  of 
it  beioftgs  to  the  crown . 

LordMANSFiCLD— As  to  the  court's  mot  qvashing  on 
ItOTloN,  but  putting  the  party  to  demur^^i\\9X  reasoning 
Aot%\io\A^  %chere  the  objection  is  tothe  jvjiisoictiov  of 
the  court  that  has  undertaken  to  proceed. 
Now  here  the  question  is  upon  ti^tjurisdiction* 
f     389     1      '^^'^  is  agreed,  by  Mr.  Williams  and  Mr.  Norton,  to  be 
^*  "^  a{m>ceeding  before  the  lord  mayor  piiasoKAi-i^Y,  though 

I'H  sessions.  But  thedOthaectioa  <whicb  gives  him  the 
jurisdiction,)  does  fM^  give  it  to  him  pehsoicalxt  ;  but 
in  the  terms  of  the  common  commission  of  oyer  andter* 
miner  :  and  the  same  power  is  given  to  Aim,  as  to  the  o/Aer 
mayors,  bailif)V,  head-officers  of  iKNTOughs,  stewards  of 
leets,  ic.  Now  this  mfust  be  exercised  acoarding  ttyihccourse 
of  the  commoA  law ;  i.e.6y  iKDiCTM£Nt. 

But  it  is  oi^ected  **  that  the  semm»  cannot  have  juris- 
''^  diction  hfhfoni  the  limits  vf  the  city  :*'  whereas  this  i9 
given  to  the  nmyor  in  aay  place  within  three  mUes  of  tt 
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The  answer  to  this  is,  "  that  this  jurisdiction  of  the  1757 
*•  srsnons  is  therefort^  by  this  act,  extended  to  three  miles  wpv  * 
••  beyond  the  city."  ^^^ 

The  parallel  does  not  hold,  with  regard  to  informatious  wixliams 
inrem^  in  the  Exchequer:  (to  which  it  has  been  com- 
pared.)  For  that  procee<iing  in  the  ILxcbequer  depends 
upon  the  courn  of  the  court  o  f  Exchequer :  and  it  is  neces^ 
Btry  there.  For  it  is  not  there  known,  who  will  claim; 
nor  does  it  affect  the  party :  and  the  person  who  owns 
the  goods  may  not  perhaps  be  in  court,  or  may  be  un- 
known, or  may  not  have  other  opportunity  to  come  \x\ 
and  claim.  Tliis  is  an  ancient  course  there  ;  as  ancient 
as  the  court  of  Exchequer  itself,  and  by  cotnmon  law.  , 

But  here  is  no  sort  of  incongruity,  in  the  present  case, 
in  the  goods  behs^  fotfeited  by  the  party  s  being  convicted  of 
the  otfcnce  upon  an  indictment.  And  here  is  no  colour 
for  the  notion  oidi  snvimary  jurisdiction  in  the  mayor, 
tmder  the  authority  of  this  act  of  parliami  nt.  Therefore 
the  information  ought  to  be  quashed,  for  Kant  of  juri^dic^ 
tion  in  the  mayor,  to  receive  and  proceed  upon  it. 

Mr.  Just.  Denison  concurred.  And  he  agreed  with 
Lord  Mamsficld  that  there  was  no  need  to  put  theni 
toAmwr,  ina  case  where  there  is  deject  of  jurisdiction  : 
and  cited  a  case  of  Jt^ jr  v.  Wesley^  on  his  own  motion,  in 
perjury;  where  the  sessions  had  no  jurisdiction  ;  and 
therefore  the  court  quashed  the  indictment. 

And  as  to  the  jurisdictiort-^he  concurred  with  Lord 
Mansfield ;  and  (at  large)  gave  the  same  reasons,  drawn 
from  the  50th  section  of  this  act:  which,  he  said,  mani- 
festly considered  the  mayor,  merely  as  the  head  of  his 
corporation,  and  did  not  intend  to  give  him  a  summary  [  390  1 
jurisdiction,  pcrsona^lly.  Consequently,  they  must 
proceed  in  the  ordinary  way,  that  is,  by  indictment. 

And  this  very  act  of  parliament,  gives  the  sessions  the 
extended  jurisdiction  as  tar  as  within  three  miles  compass  "^ 

of  the  city :  for  if  it  g/t;es  the  end,  it  must  be  construed 
to  give  the  means  too. 

And  it  is  not  like  the  proceedings  in  rem^  in  the  Exche-  [4  Dum.  Ill] 
quer.     For  the  justices   here  may  give  the  forfeiture, 
undoubtedly,  upon  an  indictment^  (after  conviction.) 

This  information  therefore  ought  to  be,  quashed;  as  it 
appears  that  the  lord  mayok*,  pbrsonally,  had  no  such 
jurisdiction. 

Mr.  Just.  Foster  concurred.  He  held  that  the  50th 
section  did  not  give  the  jurisdiction  to  the  mayor  person- 
ally, and  m  VL  summary  way;  but  as  the  head  o/' a  court  : 
and  he  said  that  the  whole  clause  (taken  together)  plainly 
shews  this.  Therefore  the  proceeding  ought  to  be  in  the 
ordinary  course,  viz.  by  indictment.  And  if  they  have 
proceeded  yf iTjiovr  jari$diction,  they  ought  to  be  stop* 
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1757.      ^^^  '  ^"^  ^^^  information  may  be  quashed  upon  moiicni; 
'"    REX*  '^  ***  there  is  nojurisdkiion^  the  reason  rfoet  nol  Ao/d  for 


V. 


putting  the  defendant  to  demur;  but  we  may  in  wch 
^jj^^j^j^jg  case  very  properly  quash,  on  motion.    Consequently,  this 
'  information,  being  of  this  kind,  ought  to  be  quashed. 

Per  Cur.  unanimously — ^Rule  for  quashing  the 
information  made  absolute:  and  the  former 
RULE  (prayfed  for  quashing  the  certiorari)  Dis- 

CUAUGED. 


Wednesday  Bright,  Executor  of  Hannah  Crisf,  Widow,  versui 
f9th  JuDc,  Eynon. 

1757. 

{Mr.  Justice  Wi LMOT  tras  absent ;  sitting  in  Chancery ^  as 
one  of  the  Lords  Commissioners  of  the  Great  Seal.) 

Kew  trial  nHHE  plaintiff's  counsel  moved  for  a  new  trtal*  upon 
grauted where  -^  payment  of  costs;  and  obtained  a  rule  "  to  shew 
drawn ^  ^**  "  cause  why  this  verdict  should  not  be  set  A8ide»  upon 
^rcHig*con.     "  payment  of  costs." 

datioo,  oo  Lord  Mansfield  said  that  he  did  not  choose,  in  any 

J^«  adnoit-  cause  tried  before  him,  to  conclude  the  matter  by  a  short 
"J' On  both  report,  "that  he  was  satisfied,  or  dissatisfied,  with  the 
I*  Vci.  440 1"  verdict."  He  would  state  the  case  particularly  to  the 
court;  and  reserve  declaring  his  opinion  of  the  verdict, 
r  SOl  -1  (^bicn  lie  had  not  yet  intimated,  eitlier  at  the  trial  or 
L    •^y  I     J  since,)  till  he  had  heard  the  counsel  on  both  sides. 

This  was  an  action  upon  the  case,  brought  by. the 
plaintiff  as  executor  of  Hannah  Crisp  widow,  deceased, 
against  the  defendant,  upon  a  promissory  note  in  the  fol- 
lowing words  (all  of  the  defendant's  own  writing,)  which 
was  proved  and  read  :  "  I  acknowledge  to  have  borrowed 
"  of  Mrs.  Hiunah  Crisp,  this  29th  dny  of  September  1753, 
•  the  sum  of  601.  for  which  I  promise  to  pay  6/.  per  cent, 
per  annum,  and  to  be  accountable  for  the  whole,  six 
months  after  notice  given  for  that  purpose.  John  Eynon, 
"  September  29M,  1753." 

The  defendant  set  up  a  d'ucliarge  by  a  writing  in  the 
following  words:  "  I  promise  unto  John  Eynon,  that,  in 
**  consideration  of  his  paying  unto  me,  interest  for  sixty 
*'  pounds  he  has  of  mine,  during  my  life,  after  Che  rate  of 
**  51.  per  cent,  per  annum,  that  then  the  said  sixty  pounds, 
*'  at  my  decease,  jshall  be  his,  and  his  note  for  the  same 
shall  be  void  and  of  none  effect.  Witness  my  hand,  this 
10th  of  October  17 53,  Hannah  Crisp.*'  The  body  vf^s 
all  his  own  hand  ;  but  he  called  two  witnesses  who  said 
they  believed  the  name  subscribed  to  be  the  hand  of  the 
testatrix:  but  their  knowledge  of  her  hand  was  very 
slight;  one  of  them  having  only  seen  her  sign  a  receipt.    - 
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He  alledged  that  she  gave  this  discharge,  in  considera-  1757. 
lionof  a  marriage  between  him  and  Rebeccah  Bright  his  bright 
now  wife,  (sister  to  the  plaintiff.)  v. 

He  produced  a  will,  in  his  own  custody,  bearing  date     gyj^oN. 
the  llth  of  Aus^ust  1753;  by  which   the   testatrix  had 
made  the  said  Rebecca  Bright  her  executrix  and  residuary 
legatee. 

This  marriage  was  not  till  May  1754 :  the  testatrix  died 
in  April  175(5. 

It  came  out,  upon  his  own  evidence,  that  the  testatrix 
was  not  worth  200/.  and  that  she  paid  5s.  a  week  or  at 
the  rate  of  13/.  a  year,  for  her  board.  He  could  make  no 
proof  of  the  consideration  alledged  :  the  farthest  that  any 
of  his  witnesses  went,  was  to  say  "  that  the  testatrix 
"  seemed  to  approve  the  match." 

The  plaintitf,  in  reply,  insisted  "  that  the  signature 
"  was  jTorgrrf."  Josias  Briskt  swore,  that  the  defendant*! 
wife  did  not  know  the  defendant  had  borrowed  anv 
money  from  the  testatrix,  till  after  she  was  married. 
After  she  was  acquainted  with  it,  she  pressed  him  to 
pay  the  money,  out  of  a  legacy  of  150/.  from  one  Sarah  P  392  '  T 
Hartf  which  he  received  :  for  the  testatrix  migbt  call  it 
in.  The  defendant  bid  her  not  be  uneasy :  "  for  I  must 
*•  have  six  months  notice." 

Several  witnesses  proved,  that  Ilaimah  Crisp,  about 
Michaelmas  1754,  talked  of  calling  in  the  money  upon  thii 
note,  and  lending  it  to  other  persons. 

That  in  1755  and  1750,  she  ordered  letters  to  be  wrote 
to  the  defendant,  for  the  money.     When  she  gave  these 
orders,  she  produced  the  defendant's  note,  and  said,  "  the    . 
**  interest  was  not  enough  to  maintain  her." 

It  was  proved,  that  the  defendant  entered  a  caveat  at 
Doctor  $  Commons  in  April  1756:  and  when  he  found  she 
had  made  a  will  in  favour  of  the  plaintiff,  and  conse- 
quently revoked  that  which  was  in  favourof  his  wife,  be 
was  very  warm,  and  mentioned  a  note  from  him  to  her; 
tx\i\  declared  he  would  not  withdraw  his  caveat^  unless  it 
was  given  up. 

The  plaintiff  examined  no  witness  to  say  U^e  signature 
was  not  her  hand.  Byway  of  rejoinder,  they  called  wit- 
nesses to  the  defendant's  character :  who  gave  him  a  good 
one. 

The  defendant  instructed  bis  counsel  to  say,  that  he 
always  understood  the  gifl  to  be  revocable  by  Hannah 
Crisp  during  her  life ;  but  if  she  did  not  revoke  or  call 
ill  her  money  during  ber  life,  then  the  debt  was  to  be 
discharged. 

The  prin  cipal  question  made  at  the  trial  was,  ^'  whether 
''  this  latter  note  was  forged,  or  not."  And,  as  to  that, 
the  two  witnesses  who  believed  it  to  be  ber  hand,  were 
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1757.      not  opposed  by  any  witnesses  to  the  contrary :  the  reason 
BRIGHT     P^^^  ^^»  ^^^^  ^^^  plaintiff  bad  no  opportunity  of  gettii^ 

y^  it  inspected. 

•ETxox.         ^'^  lordship  said,  he  left  two  questions  to  the  jury : 
(1st.)  "  Whetner  the  name  of  the  lestatriK  was  forged;" 
(2d.)  If  they  took  it  upon  the  evidence  laid  before  tbem» 
to  be  her  band,  then  "  whether  it  was  not  obtained  by 
**  fraud,  and  without  her  knowing  the  contents  and  effect 
**  of  the  writing  she  signed." 
The  jury  found  for  the  defendant. 
Lord  Mans/if  Id  intimated  nothing,  tben»  as  to  his  otpn 
opinion  of  the  case ;  and  professedly  avoided  doing  it  now, 
till  he  should  have  beara  the  counsel. 
C    S93    []     They  were  accordingly  heard.    And  they  who  shewed 
cause  against  the  rule,  went  very  much  at  large  into  the 
propriety  and  rise  of  granting  new  trials.    They  urged,  that 
a  verdict  ought  to  be  conclusive^  where  evidence  of  any 
tort  was  given  on  both  sides.    That  the  forgery  here  was 
the  only  question :  if  the  plaintiff  objected  fraud  and  im" 
fositioH^  he  must  go  to  a  court  of  equity  for  relief. 

LoKD  Mansfield — Trials  by  jury,  in  civil  causes, 
could  not  subsist  now,  witiiout  a  power,  somewhtre^  to 
grant  new  trials. 

If  an  erroneous  judgment  be  given  in  point  of  law,  there 
are  many  ways  to  review  and  set  it  right. 

Where  a  court  judges  of  fact  upon  depositions  in  wriiingt 
their  sentence  or  decree  may,  many  ways,  be  reviewed  and 
set  right. 
tComb.  833.]  But  a  general  verdict  can  on/y  be  set  right  by  a  new 
trial:  which  is  no  more  than  having  the  cause  more  de- 
liberately considered  by  another,  jury ;  when  there  is  a 
reasonable  doubt,  or  perhaps  a  certainty,  thm  justice  has 
not  been  done. 

The  writ  of  attaint  is  now  a  mere  sound,  in  every  case  : 
in  mansf  it  does  not  pretend  to  be  a  remedy. 

There  are  numberless  causes  of  false  verdicts,  without 
corruption  or  b<ad  intention  of  the  jurors.  They  may 
have  heard  too  much  of  the  matter,  before  the  trial ;  and 
imbibed  pr^udices,  .without  knowing  it.  The  cause  may 
be  intricate:  the  examination  may  be  so  long  as  to  dis- 
.tract  and  confound  their  attention. 

Most  general  verdicts  include  legal  consequences^  as  well 
as  propositions  of  fiact :  in  drawing  these  consequences,  the 
jury  may  mistake,  and  infer  directly  contrary  to  law. 

The  parties  may  be  surprized ,  by  a  case  falsely  made  at 
the  trial,  which  they  had  no  reason  to  expect.and  therefore 
could  not  come  prepared  to  answer. 

If  unjust  verdicts,  obtained  under  these  and  a  thousand 

like  circumstances,  were,  to  be  conclusive  for  ever,  the 

.<leterminttion  of  civil  property,  in  this  method  of  trial, 
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would  be  very  precarious  and  unsatisfactory*    It  is  abso-      17J7. 
lutely  Piecissary  to  jmtice^  that  there  should^  upon  many     bright 
occasions,  be  opportunities  of  reconsidering  the  cause  by      '    y^ 
a  new  trial.    And  it  is  done  in  a  way  very  favourable  to     £ynon. 
the  partieier  for  whom  the  wrong  verdict  is  given :  it  is,  r    gg^     T 
upon  payment  of  costs.  *  Whereas  in  other  cases  where  a  «  5  ^^^  ^5,. 
wrong  judgment  is  reversed,  costs  are  i>aid  as  if  the  right  940.  9  Burr, 
judgment  had  been  given  in  the  fu^st  instance.  1324, 1328.  J 

It  is  NOT  true  "  that  no  new  trials  were  granted  befoae 
**  1665  ;**  as  has  been  said  from  Style  466. 

In  Slade's  case,  M.  24  C.  1.  (which  was  in  1648,)  in 
B.  £.  reported  in  Style  138,  the  court  was  moved  for 
judgment,  iformerly  stayed  upon  a  certificate,  made  by 
Baron  Atl^m,  "  that  the  verd jet.  passed  Jigainst  hiB 
"  opinion."  Bacon,  Justice  s^iid, '' juagntents  have  beek 
"  arrested  in  the  Common  Pleas,  upon  such  certificates" 
Hales,  of  counsel  with  the  defendant,  prayed  that  the 
judgment  in  that  case  of  Slade  might  be  arrested,  and 
that  there  might  be  a  new  trial;  **  for  that  it  had  been 
'*  DONE  THEE BToroKE  in  like  cases."  Indeed  that  case, 
as  there  reported,  represents  Rolle,  Justice,  to  hold  "  that 
it  ought  not  to  be  stayed,  though  it  have  been  done  in  the 
Common  Pleas:  for  tiiat  it  was  too  arbitrary  lor  tliem  to 
do  it"  And  he  adds  "  you  may  have  your  attaiut 
**  against  the  jury ;  and  there  is  no  other  remedy  in  law  for 
**  you  :  but  it  were  good  to  advise  the  party  to  suffer  a 
"  new  trial,  for  better  satisfaction." 

In  the  case  of  Wood  v.  Gunston^  Michaelmas  1 6309  Bantt, 
Sup,  Style A66.  (which  was  an  action  upon  the  case,  for 
speaking  scandalous  words  of  the  plaintifi',  and  a  verdict 
for  the  plaintiff,  with  1500/.  damages,)  the  defendant 
moved  for  a  new  trial.  And  G/yn^,  chief  justice,  said 
it  was  in  the  discretion  of  the  courts  in  some  erases,  to 
grant  a  new  trial:  but!  tuis  must  be  di  judicial  and  not 
an  arbitrary  discretion.    And  it  is  f&equent  in  ouji  ' 

BOOKS,  for  the  court  to  take  iK)tice  of  the  miscarriages 
of  juries  and  to  grant  new  trials  upon  them.  And  it  is 
for  the  people's  betujit,  that  it  should  be  so :  for  ^jurtf 
may  sometimes,  by  indirect  dealings,  be  moved  to  side 
with  one  party,  and  not  to  be  indifferent  betwixt  them ; 
but  it  cannot  be  so  intended  of  the  court"  And  in 
ttiat  case,  a  new  trial  uas  ordered^  upon  the  defendants 
paying  full  costs ;  the  judgment  stanaing  as  a  security  to 
pay  what  might  be  recovered  upon  the  next  verdict. 

The  reason  why  this  matter  cannot  be  traced  ^urtA^r 
hack,  is,  "  that  the  old  report  books  do  not  give  any 
**  accounts  of  determinations  made  by  the  court  upon 
"  motions" 

Indeed,  for  a  good  while  after  this  tim^  the  granting  of  [APocil  659.J 
nev^  trials  was  holden  to  ade^^reeofitrtc^Aesfi  so  iatoie* 
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17/57.      J^We,  that  it  drove  the  parties  into  a  court  of  equity,  to 
BRIGHT     ^^^^»  ^^  effect,  a  new  trial  at  law,  of  a  mere  le^al  question ; 
^  because  the  verdict,  injustice,  under  all  the  circumstances, 

'         ought  not  to  conclude :  and  many  bills  have  been  retained 
" '     upon  this  ground;  and  the  question  tried  over  again  at 
law,  utider  the  direction  of  a  court  of  equity.    And  there- 
for^ of  late  years,  the  courts  of  law  have  gone  more 
liberally  into  the  granting  of  new  trials,  according  to  the 
circumstances  of  the  respective  cases.    And  the  rule  laid 
down  by  Lord  Parker,  in  the  case  of  the  Queen  against 
♦  Sec  lueai't  the  Corporation  oflJekton,  H.  12  Ann.  B.JL*  seems  to  be 
Keporti,         the  best  general  rule  that  can  be  laid  down  upon  this  sub- 
pa.  202.         jg^^^  ^i^^  it  ^oixig  justice  to  the  party,**  or  in  other  words 
"  attaining  the  justice  of  the  case." 

The  REASONS  for  granting  a  new  trial  must  be  collect* 
ed  from  the  whole  evidence,  and  from  the  nature  of  the  case 
considered  under  all  its  circumstances^ 

This  power  may  be  exercised  at  much  less  expence  of 
time  and  money,  therefore  more  bentfictalty  for  the  sub* 
ject,  by  the  court  of  common  law  where  the  cause  has  been 
tried. 

Of  late  years,  new  trials  have  been  granted  not  only 
after  trials  at  nisiprius,  but  also  after  trials  at  bar.  And 
it  is  at  least  equally  reasonable  to  do  it  after  trials  at  bar» 
as  after  trials  at  i/moriW,  (if  the  justice  of  the  case  de- 
mands it;)  or,  indeed,  rather  more  so,  as  the  latter  must 
be  done  upon  what  could  have  actually  and  personally 
appeared  to  a  single  judge  only,  whereas  the  former  is 
grounded  upon  what  must  have  manifestly  and  fully  ap- 
peared to  the  whole  court. 

I  come  now  to  the  present  verdict;  and  should  be  sorry 
that  the  question  depended  upon  my  being  satisfied,  or 
dissatisfied :  and  therefore  I  have  stated  the  whole. 

If  the  matter  in  dispute  was  o{  great  va/t/e,  I  will  not 
say  that  all  the  suspicious  circumstances  might  not  be  a 
ground  for  a  new  trial ;  to  give  the  plaintiff  an  opportu- 
nity of  getting  the  instrument  inspected  by  persons  ac- 
quainted with  her  hand  ;  though  I  think  upon  the  evidence 
laid  before  the  jury,  the  verdict,  in  that  respect,  was 
right. 

What  I  go  upon  is  the  apparent  manifest  fraud  and 

IMPOSITION  in  obtaining  the  discharge  from  the  testatrix, 

if  she  reaUy  signed  it. 

^I'v^^\c      Fraud  or  covin  may,  in  judgment  of  the  law,  avoid 

5^  •    "  •    '  every  kind  of  act :  many  instances  are  put  in  Fermor^s  case, 

r    396    1  3  ^^' '' '^• 

[SeeSBarr.  **  What  circumstances  and  facts  amot/n/ to  such  fraud 
9's6, 937.  post  '*  or  covin/'  is  always  a  question  of  law.  Courts  of  equity, 
474.«P.wiM.  and  courts  of  law,  have  a  concurrent  jurisdiction,  to  sup- 
Hird^^T^s^m  P^^^  ^^  relieve  against  fraud.  But  the  interposition 
485.pI.  4  &  5] 
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of  the  former  is  often  necessary  for  the  beiter  inveUigating      XJST. 
truth,  and  to  give  nwrt  compleat  redress,  {a)  bbight 

The  writing,  upon  the  face  of  it,  speaks  imposition,  ^' 
It  purports  being  for  consideration.  She  releases  the  prin-  gyyoNr 
cip9l,iHcon$ideration  ofbL  pex  cent,  during  her  life:  which 
is  only  legal  interest,  and  the  precise  rate  he  was  obliged 
te  pay  by  his  note.  The  defendant  has  set  up  another 
consiaeration,  not  expressed :  which  is  not  only  not  proved 
oy  him,  but  disprovea  by  the  evidence  on  both  sides. 

He  now  contends,  and  his  counsel  have  argued,  "  that 

it  was  intended  to  be  revocable  by  her  during  her  life  ; 
"  and  therefore  was  only  in  the  nature  of  a  legacy."  That 
power  "to  revoke"  is  omitted:  the  writing,  all  of  his 
00771  A^zn/f,  and  kept  in  h\s  own  custodi/ ;  and  if  it  was  in 
the  nature  of  a  legacy,'  it  is  revoked  by  the  subsequent 
will. 

The  testatrix  never  imagined  she  had  stripped  herself  of 
this  money :  in  her  circumstances^  it  would  have  been 
madness.  The  defendant,  during  her  life^  did  not  dare  to 
say,  even  to  his  own  wife,  ^'  that  the  testatrix  had  given 
"  him  this  money." 

He  did  not  dare  to  claim  it,  immediately^  afterher  death : 
but  would  \\KVQ  compounded^  by  withdrawing  his  caveat, 
to  have  got  his  note  delivered  up.  No  anfwer  was  attempt- 
ed, by  proof,  to  the  apparent  imposition.  Upon  his  own 
dase  stated  by  himself,  and  the  evidence  on  both  sides,  the 
transaction  to  get  her  hand  to  this  writing  must  have  been 
frauduknt:  and  if  it  be  so,  the  law  says  "he  shall  nut 
"  avafV  himself  of  it." 

The  attention  of  the  jury  was  artfully  drawn  to  the  [Hard  CG, 57  j 
heinous  charge  of  forgery,  ow/y.  And  I  left  the  question 
of  FRAUD  to  them,  without  any  express  direction  "  that 
**  the  circumstances  spoke  fiaud  apparent."  The  same 
jury  might,  upon  reconsideration,  find  a  //i^re/^/ verdict. 
I  dare  say,  they  meant  to  do  right. 

But  the  merits  of  the  caseappearingtomein  this  light, 
I  am  clearly  of  opinion  that  there  ought  to  be  a  N£W 

TRIAL. 


{a)  A  court  of  equity  may  in  some  cases  give  relief 
against  the  bar  of  the  statute  of  limitations,  where  a  court 
of  law  cannot.  Booth  v.  Lord  Warrington^  28ih  April 
1714,  in  Do/n.  JFVoc.  This  seems  to  have  been  admitted 
by  the  case;  but  by  the  questions  put  to  the  judges, 
it  seems  as  if,  even  in  that  case,  an  action  of  disceit  or 
some  other  action  might  have  been  maintained  at  law ; 
and  if  sa»  that  is  a  case  rather  in  confirmation  of,  than  in 
contradiction  of  the  generality  of  the  extent  of  Lord  ManS" 
field's  opinion. 
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These  are  my  sentiments:  my  brothers  will  judge 
whether  I  am  right,  or  not. 
Mr.  Jusn  Denison  concurred  in  them. 
He  added,  that  it  would  be  difficult  perhaps  to  fix  an 
absolut^j^  general  mk  about  granting  new  trtals;  without 
making  so  many  exceptions  to  it,  as  might  rather  tend 
to  darken  the  matter,  than  to  explain  it :  but  the  granting 
a  new  trial,  or  refusing  it,  must  depend  upon  the  lbcal 
DISCRETION  of  the  court ;  guided  bjf  thefoUure  andcir-' 
otmsiaMces  of  the  particular  case,  and*  directed  with  a  view 
to  the  attainment  of  justice. 
In  the  present  case,  he  said  it  appeared  to  him,  '*  that 
the  testatrix,  Mrs.  Crisp^  had  been  imposed  upon.** 
And  he  held  **  that  fraud  was  sufficient  to  invalid' 
date  this  her  defeazance  (the  subsequent  note  of  dis- 
charge signed  by  her,)  even  in  a  court  of  common 
-  /dtr."  For  proof  of 'which,  he  cited  Tkroughgood's 
case,  8  Co.  9.  where  it  was  bolden,  **  that  the  deed  of 
an  unlettered  layman,  into  the  execution  whereof  be 
is  deceived^  by  its  being  wrong  read  to  him,  or  falsely 
explained  to  him,  (though  by  a  stranger  to  the  party 
*^  to  whom  the  deed  is  made,)  shall  not  bind  the  unlet- 
••  tered  person  who  made  it" 

Mr.  Just  Foster  agreed  to  the  propriety   of  what 
had  l>een  said ;  as  to  such  cases  in  which  the  juries  give 
Terdicts  against  evidence ;  and  even  as  to  cases  where 
there  may  be  a  contrariety  of  evidence,  but  tbe.evidence, 
upon  the  whole,  in  point  of  probability,  greatly  p^n- 
derates  against  the  verdict:  (which,  depending  on  a  variety 
of  circumstances,  is  matter  of  legal  discretion,  and  can- 
not be  brought  under  any  general  rule:)  but  in  all  cases 
where  the  evidence  \s  nearly  in  aquilibrio,'he  declared 
that  he  should   always  think  him«clf  bound  to  have  re- 
*  Sec  Trials   ganl  to  the  ^nding  of  the  jury;  for  "  ad  quaestionem* 
per  Pait,  pa.  ««  ^acti  respondent  jnraiores.**    In  such  a  case,  it  is  not 
wrim^h^  the  province  of  the  jWge,  to  determine:  it  ought  to  be 
tbcQ.)*"    left  to  the>ry. 

extremely  Fraud  will  invalidate^  in  a  court  o{ law,  as  well  as  in 

fttroag  on  this  a  court  of  672177 y.     We  all  remember  the  case  o{  IVynd- 

^^^^*}^f^'hamv.  Chetzayndy  P.  1755,  28  G.  2.  in  this  court:  where 

euro  J«n«.  jjj^   court  directed  the  jury   to  find  "  non   devisavit,*' 

though  there  was  a  devise  in  fact ;  but  it  was  obtained  by 

fraud,  and  therefore  considered  as  719  devise  at  all. 

And  he  agreed  with  Lord  Mansfield  tind  Mr.  Justice 
Denison,  that,  in  the  present  case,  the  defeasance  or 
discharge  (the  subsequent  note)  was  obtained  from  Mrs. 
Crisp  by  fraud;  and  that  it  appeared,  upon  the  whole  of 
the  evidence"  that  it  \vz» so  obtained :'*  and  that  thejujy 
tiave  drawn  a  waoNo  conclusion  (i*om  fucts adnuttedoH 
loth  sides. 

S 


Trinity  Term»  30  and  31  Geo.  9;  398 


BRIGHT 

V. 
EYNON.. 


Therefore  bethought  the  verdict  ought  to  be^e^  asUe.      yrsj 
Pit  Cur\*  unanimously. 

The  Rule  for  setting  aside  the  verdict  was  made 

absoliite. 

•  Note,  Mr.  Justice  Wilmot  was  absent  (in  Chancery.) 

Mr.  Gouldf  of  counsel  for  the  plaintiff,  moved  that  it 

might  be  without  costs :  but  he  was  answered  by  Mr. 

Justice  Destson  and  Mr.  Justice  Foster  (Lord  Man^ld 

being  now  gone,)  that  this  was  directly  contrary  to  the 

terms  upon    which    he   himself  iiad  moved    it.     And 

accordingly  tliey  onlv  ordered  the  verdict  to  be  set  aside, 

ifpan  payment  of  costs  by  the  plaintiff* 

Memorandum — The  cause  never  came  on  to  be  tried 
again.  Probably,  the  defendant  acquiesced  in  the 
opinion  of  the  court,  and  paid  the  money. 


A  Black  Merchant  of  Bombay  i?er5U5  Dorrell. 

MR.  Dorrell^  who  came  from  Bombayy  and  had  a  dis-  ^"  East  India 
pute  with  a  black  merchant  there,  of  a  civil  "»- ^*J]i  J^^j^^ 
ture  (concerning  property,)  had,  upon  his  leaving    Bom-  ^x  Bombay  in 
bu^9  entered  into  a  bond  conditioned  for  his  appearance  abcHid  to  ap« 
in  this  court  at   his  arrival  in  England,  to  answer  fopearinthU 
amf  demand,  that  might  be  made  against  him  by   or  ou  J;Jj^*^f  yJe*3^, 
behalf  of  the  said  black  merchant  in  that  country:  and  ,Qgnjgof  g^, 
also  to  abide  by  the  determination  of  the  mayor's  court  other  m^r- 
there,  or  else  to  appeal  therefrom  to  the  king  in  counseh  chant  there, 

Serj-  Hewitt  moved,  on  behalf  of  Mr.  DorreU,  that  f '"J^h^r^"^ 
he  tuight  appear  in  this  court, in  such  method  as  the  court  ^cconKni^ly^ 
should  Judge  proper,  in  order  to  prevent  theforfeiture  of  his 
bond. 

The  COURT,  after  requiring  notice  to  be  given  to  the 
"Last-Lidia^Company  (who  did  not  oppose  it,)  admitted 
bis  appearance ;  and  directed  that  l>e  should  enter  into 
a  recognizance  (with  sureties)  in  the  penalty  of  the  bond, 
to  answer  the  demands  expressed  in  the  condition  of 
the  said  bond;  which  he  was  to  do  before  one  of 
the  judges  of  this  court;  as  his  sureties  were  not  now 
present. 

Note — ^This  rule  was  taken  on  the  civil  aide  (of  tho 
court.) 

r    399   1 

Rex  versut  Middiehuasv.  $I[lf^.!?" 

sioot  on  cue 

.      itat.of  11 

MR.  horton  shewed  cause  against  quashmg  an  order  Geo.  3/ c.  19. 
of  two  justices,  and  an  order  of  sessions  confirm- foi  prevention 
ing  it,  made  in  pursuance  of  the  act  of  11  G.  2.  c.  1&.  J^'jjj^*^^^^^^  . 

firmedi  [See  ^ajcr,  S04.J 
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1757.      S  ^'    ^^^    ^'^^  '"^'^   effectual  securing  the  payment  of 

BEX*      rents,  and  preventing  frauds  by  tenants,)    against  one 

^^  Thomas  Miadlehunt^  for  wilfully  and  knowingly  aiding 

MIDDLE-    *^^  assisting  in  fraudulently   removing  ami  conveying 

HURST.     *wav  five  cows,  4rc.  or  in  concealing  the  same. 

Rlr.  Goulds  who  had  moved  to  quash  these  orders, 
founded  his  motion  upon  two  objections  ;  viz. 

1st  Objection.  The  whole  adjudication  refers  to  the 
complaint  of  one  Thomas  Weston ;  wherein  there  is  no 
charge  upon  Chesterton  the  tttiant^  at  all :  nor  upon  the 
defendant  Middlehurst^  for  aiding  and  assisting  him; 
neither  is  it  stated  **  ih^t  Chesterton  the  tenant  did  re- 
"  move  the  goods." 

2d  Objection.  The  act  creates  two  offences,  viz.  as- 
sisting in  removing,  and  assisting  in  concealing  the  goods. 
Now  it  is  not  specifically  charged  upon  the  defendant 
Middiehurst,  that  he  wilfully  and  knowingly  did  either 
one  of  these  two  things:  it  is  only  alledged  that  he  wil- 
fully and  knowingly  did  one  ok  the  other.  In  1  Salk. 
371.  Rexy»  Stocker-y  an  indictment  for  forging  or  causing 
to  be  forged,  was  holden  ill ;  because  the  charge  was  in 
the  disjunctive.  2  Hawk.  P.  C.  225.  S  60.  An  indict- 
ment charging  a  man  diyunctiveiyy  is  void  :  for  the 
offences  are  distinct :  and  it  appears  not,  of  which  of  tliem 
the  defendant  is  accused.  So  here,  it  does  not  appear, 
WHICH  of  the  ^rc'o  offences  the  justices  have  convicted 
him  of. 

And  2  Ld.  Rat/m.  1265.  Queen  v.  Bains,  proves  that 
the  court  will  make  no  intendment  against  the  de- 
fendant. 

Upon  which  objections,  he  obtained  a  rule  to  shew 
CAVR!::  "  why  the  orders  should  not  be  quashed." 

And  now  Mr.   Norton   shewed   the    following  cause 
against  quashing  them. 
ITjril^  As  to  the  Ist  objection—**  That   it  is  not  described 

[S.C.  Ball. Ed.  *' sufficiently,  rphat  the  offence  is,"  He  answered  that 
1780,  p.  466.  this  is  an  orcfer ;  and  the  court  will  not  intend  it  to  be 
5ajer  «0I.]     ^^     'y^  p^y^  ^l^ich  he  cited  Rex  v.  Bissex,  Tr.  29  G.  2. 

[    400    IB.R. 

Secomilj.  As  to  the  2d — The  charge  being    in   the  disjunctive, 

"  that  he  wilfully  and  knowingly  aided  and  assisted  the 
*•  tenant  in  removing  the  goods,  o»t  in  concealing  the 
*'  same.**  He  said,  the  crime  and  the  punishment  are 
tha  same  upon  both  :  and  the  defendant  was  heard. 
Mr.  Gould  for  the  defendant,  replied — 
1st.  It  is  not  at  all  stated  "that  the  tenant  did  remove 
"  the  goods." 

2dly,  The  aiding  and  assisting  in  removing,  is  a  differ* 
en^  offence  from  aiding  and  assisting  in  concealing :  and 
here  it  is  only  charged  in  tbe  altebnaxive. 
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Lord  Mansfield — Upon  indictments,  it  has  been       1757. 
so  determined,  "  that   an  alternative  charg<^  is  not  good;'*        j^j.^ 
as  "  forged  or  caused  to  be  forged  :"  though  one  onlj/  need         y^ 
he  proved,  if  laid  conjunctively ^  (as  **  forged  flwd  caused  to  middle- 
**  be  forged.")  But  1  do  not  see  the  reason  of  it:  the  sub-     hurst, 
stance  is  exactly  the  same ;  the  defendant  must  come 
prepared  against  both.     And  it  makes  no  difference   to 
him,  in  any  respect. 

But  this  is  an  order :  and» being  good  in  substance,  needs 
ivot  be  literally  50  strict. 

Mr.  Just.  Dj^Niso.v  thought  also,  that  the  cases  upon 
indictments  are  very  nice.  But  this  is  not  an  indictment, 
butanoKDcu:  and  therefore,  being  good  in  substance, 
needs  not  be  so  strict  inform,  as  an  indictment  must  be. 
And  either  aiding  or  assisting  in  removing,  or  aiding  or 
assisting  in  concealing,  is  equally  an  offence  :  and  these 
are  the  very  words  of  the  act.  It  \s  only  form;  and  does 
not  at  all  vary  tlie  defence  or  punishment.  I  am  not 
therefore  inclined  to  the  same  strictness  as  was  observed 
in  the  case  of  the  King  v.  Stocker,  1  Salk.  371. 

Per*  Gwr.  Rule  DISCHARGED  :  *Mr.  Juitic* 

And  consequently  both  orders  affirmed.  ^^"^^«»«»t 

*  "^  of  court ;  and 

Ld.  Commis- 
aionerfFUmot, 
10  Chancery* 

The  end  of  Trinity  Term  1757,30  ^  31  Geo.  2. 
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Mondajr  Mastbbs  versus  Manbt. 

1th  Not  em* 

berl757.        T^fR-  Norton  moved  that  the  defendant  might  be  dis- 
^^JJ^-^"'!^'  charged  upon  common-bail,  as  being  a  menial  ser* 

BolaQ^m-  "**  '^^'^  '^  a  public  minister yj^vii.  messenger  to  Baron  Haslang,) 
bajtador*s        on  7  jinn.  c.  1 2. 

roenial-ier'-  But  the  defendant   was  not  able   to  make  out  a  case 

r*"**   wi      sufficient  to  induce  the  court  even  to  grant  him  a  rule 
ii^DnraldO.l  *^  ®^^^  cause.     He  not  only  had  been  formerly  a  trader, 

and  a  bankrupt;  (upon  which  indeed  no  stress  was  laid, 
as  it  appeared  that  he  had  not  traded  at  atl,  since  he 
had  obtained  his  certificate  under  the  commission  ;)  but 
was  confessedly  a  land-waiter  at  the  custom-house  in 
London^  and  officiated  there  as  such :  though  he  swore  to 
the  hiring,  and  also  to  the  having  sometimes  executed  this 
service  to  the  baron,  as  his  messenger. 

Yet,  upon  the  whole.  Lord  Mansfield  was  clear  that 
*     '  Pg*^  ,  this  man  could  never  be  esteemed  a  ^  bona  fide  domestic 
pa-       i.  P.    of  a  foreign  minister  :  and  the  other  judges  concurring, 
the  motion  was  dkn  i  tld. 


Monday,  Bennet,  qui  tam,  iic  versus  Saiith. 

1 4th  NoTera- 

beri757.  ffflHE  COURT  refused  to  set  aside  a  nonpros,  regularity 
r^"«S'^'  ^\  obtained  by  the<iefendant,  against  the  plaintitf,  who 
a^corainon  ill-  ^^^  ^"'^  ^  common  infoimer,  (who  sued  for  a  penalty 
former  not  ict  of  10,0()0/.  upon  the  statute  of  usury;)  though  the  plaintiff 
aside.  oflered  to  pay  the  costs  of  setting  it  aside. 

For,  though  Lord  Mansfield  seemed  to  think  that 

the  case  miglit  perhaps  have  borne  a  diflerent  considera- 

L     402    J  tion,  in  case  the  plaintiff  had  been  the  party  really 

INJURED, and  had  sued  in  order  to  come  ^t  justice  and 

reparation  for  such  real  injury  ;  yet  not  only  his  lordship 

himself,  but 

*  Mr.  Just.  The    whole   court  now*    present  were  clear  and 

Foiieryt^      unanimous   that  where  a  mere   common  informer,  who 

not  in  court,  g^^j  f^j.  punishment  onlj/,  had  been  guilty  of  a  slip  or 

mistake  which  put  him  out  of  court  and  intitled  the  de- 

iendant  to  enter  a  non  pros,  against  him,  they  would  not 
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exercise  their  discretidnary  power^  in  setting  aside  this  non       IJdJ^ 
pros,  thus  regularly  obtained,  and  restoring  the  mere  com"    bennet 
mon  informer  to  an  opportunity  of  proceeding  for  the  sake  y^ 

o{ punishment  only,  smitu. 

And  they  distinguished  the  present  cuse  from  cases 
of  amendment:  which  indeed  the  court  would  not 
scruple  to  make,  even  in  cases  ofquiiam  actions,  where 
there  was  any  thing  to  amend  by;  and  which  they  had 
frequently  done,  in  some  instances  that  were  mentioned 
or  at  least  hinted  at ;  as,  in  particular,  the  givins:  leave 
to  change  the  county f  in  aqiiitam  action,  on  Mr.  Norton* s 
motion,  not  many  terms  ago. 

Rex  versus  Robert  Ciiappel.  j  "^^  Nofcm- 

ber  1757. 

A    MOTION  was  made  by  Mr.  Burland^  and  support- Rule  to  shew 
-^^  ed  by  Mr.  Norton,  for  an  information   for  sending  a  cause  granted 
challenge^  by  letter,  to  Mr.  Hamilton  of  Wells;  but  they  fo*"*  crirainai 
only  produced  copies,    not  the  originals  of  the  letters  **^*''"*"^[®'* 
wherein  the  challenge  was  contained.  dlicing  copies 

The  court  made  a  rule  to  shew  cause,  upon  read*  of  letters, 
ing  the  copies  only   of  the  letters;  (such  copies  being 
sufficiently  verified.) 

Rex  versus  Williams.  Yi^.tV^^^* 

loth  Nuvein- 

TTTft.  1  -ber  1757. 

HIS  was  a  cause  in  the  crown-paper,  upon  a  writ  of  luf^^j^a^yn  j^j 
error  diiected  to  the  justices  of  the  great  session  nature  of  quo 
in  the  county  of  Denbigh^  upon  a  judgment  given  there  warranto  will 
for  the  king  iagainst  the  defendant  after  a  verdict,  upon  lie  *"or  holdiog 
an  information  brought  against  him  in  that  court  by  cord^ud  pre- 
the  prothonotary  and  clerk  of  the  crown  there,  at  the  g\^inif  thereia 
relation  of  John  Mo^tyn,  esq.  according  to  the  form  of  the  in  the  abseme 
STATUTE  in  that  case  made  and  provided.  of  the  bailiffs. 

The  information  sets   forth  the  incorporation  of  the  ^^®  b^n°  one 
town  oi  Denbigh y  by  letters  patent  dated  14th     May  15  ©f  theni!^  ° 
C.  3.  Which  gave  Jheni  power  to  have  and  hold  within  the  [l  Black.  93. 
borough  a  court  of  record,  on  every  Friday  in  every  second  S.  C] 
week  throughout  the  year,  to  be  held  before  the.  bailiffs  ,     403     ] 
of  the  said  borough  for  the  time  being,  or  one  of  them.  C^-  C.  Sayer's 

Then  it  alledges  the  acceptance  of  these  letters  patent  ^^^  S^n  o*.*? 

1,    .1  ^.*=*  *  »  ^i43.  Dull. 211. 

by  the  corporation.  And  see 

It  further  shews,  that  by  virtue  of  these  letters  patent,  3  Durn.  377.] 
the  said  court  of  record,  from  the  time  of  making  the  said 
letters  patent,  to  the  time  of  exhibiting  the  information, 
ought  to  have  been  held  within  the  said  borouf;h  on  every 
Friday  in  every  second   week  through  the  year,  before 

Bb2 
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tfsf.      ^**  lailiffso{  the  said  borough  for  the  time  being,  or 

ftE^ "      ^^  them. 
^  Then  it  charges  that  Fridoff  the  13th  day  of  December 

wiLiiiAlis  ^^  ^'  ^'  ^'^*  adayjon  which  the  said  cotirt  of  record  ought 
'to  hav^e  been  so  held  within  the  said  borough^  by  virtue 
of  the  said  letters  patent.  That  the  defendant  (well 
knowing  the  premises  aforesaid)  on  the  said  I3th  day  of 
December ^G.  2.  at  the  borough  oi Denbigh  aforesaid  iir 
the  county  of  Denbigh  aforesaid,  in  the  absence  of  John 
Ifos/iT  gentleman  and  David  Williams  gentleman,  who 
then  and  long  before  and  afterwards  were  the  bailiffs  of 
the  said  borough,  and  ofeach  of  them^did  wrongfully  and 
unjustly  piiKSUMB  to  holi>  and  bid  hold  that  court  of 
record  within  the  said  borough,  without  n/iy  legal  war- 
rant, right  or  authority  whatsoever;  anddid  then  and  there 
presfrff  therein ;  he  the  said  Thomas  Williams  (the  defew 
-   dant)   then'  not  being  one  of  the  bailiff^  of  the  said  bo* 

90Ugb* 

fh^A — that  be  did  not  hold  the  said  court  of  record  in 
the  said  information  supposed  to  have  been  hefid  by  the 
said  Thomas  (the  defendant)  nor  did  preside  therein,  in  man-- 
her  and  form  as  by  the  information  is  charged  against 
Wm.     (Upon  which,  issue  is  joined.) 

And  the  defendant  further  saith,  that  at  the  time 
mentioned  in  the  information,  he  had  not,  nor  hath 
ajiy  warrant.  Tight,  pow6r,  or  authority;  but  vAo/Zy  dis- 
claims to  have  any  warrant,  right,  power,  or  authority 
whatsoever  to  hold  the  said  court  of  record,  or  to  preside 
tJierei'n;  and  this  he  is  ready  to  verify.  Wbepefore  he 
prays  judgment,  and  that  he  of  the  pi^emises  aforesaid 
may  be  discharged  and  dismissed  by  the  court,  and 
so  forth.. 
^  Upon  the  issue  joined,  the  jurors  find  th^t  the  deffeti- 

dant,  on  13th  pecfmtfT,  25  G.  2.  at  the  said  borough  of 
Denbigh,  in  tire  absence  of  John  Hosier  gentleman,  and 
David  WiUinms  gent.^  who  then  and  long  before  and  after-> 
wards  were  the  bailiffs  of  the  said  borough,  and  of  each  of 
tbem,  did  wrongfuUy  and  unjustly  presume  to  hold,  and 

CiQ J  1  ^'^  ^^^^  ^^^ ^'*^  court  of  record  in  the  ^aid  information 
•J  mentioned^  within  the  said  borough,  tciihoat  any  legal 
warrant,  or  right,  or  authority  whatsdeVer ;  and  did  then 
and  there  preside  therein ;  (he  the  said  Thomas  Williams 
then  not  being  one  of  the  bailiffs  of  the  said  borough  ;)  as- 
in  the  said  information  is  alledged. 

The  judgment  of  tlife  court  is  "  that  the  defendant  do 
*'  not  in  any  manner  intermeddle  with  or  concern  himselfm 
*•  and  about  holding  of  the  said  court  of  record  within 
••  the  said  borough,  in  the  said  information  specified ; 
•*  but  that  he  be  absolutely  ybre/Wgfdflttd  excluded  from 
"  holding  the  said  court  for  the  future ;  and  that  in  order 
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>  • 

"^  to  Mitisfy  our  sovereign  lord  the  king,  for  and  on  ac-      r757 
**  count  ot*  the  usurpation  aforesaid,  he  be  takefi^  and  bo       r^^ 
*^  forth ;  AND  that  the  said  John  Mostj/n^  the  relator  above-         ^ 
^*  mentioned   in  this  behalf,  d^  recover  ^g^i^^t  the  said  * 

*'  Thomm  Williams  the  sum  of  141/.  12.«.  lid.  ybr  Aif 
^*  COSTS  by  him  laid  out  and  expended  in  carrying  on 
•*  bis  suit  in  this  behalf,  according  to  the  form  ofsTA^ 
*•*  TUTE  in  Buch  case  made  and  provided^* 
The  assignment  of  errors  is — 

Ist.  General — viz.  That  judgment  is  given  for  the  king 
against  the  defendant:  whereas  by  the  law  of  thiskingn 
4om,  it  ought  to  have  been  given  for  the  defendant. 

2dly.  Special — viz.  And  also  in  this,  that  it   appeaff 

by  the  said  record,  that  judgment  in  the  plea  aforesaid 

was  given  **  that  the  said  John  Mostyn^  in  the  said  plea^ 

named  the  relator  tlierein^  recover  against  the  hnid  Thomas 

Williams  141/.  l-2s.  lid.  for  his  costs  laid  out  in  that 

suit:"  whereas,    by  the  law  of  this  realm,  no jW^ui^;?/    , 

4>ught  to  have  been  giveuy  in  the  plea  aforesaid,  Jor  those  or 

^r  any  other  costs  in  that  suit.     And  therefore  in  that 

respect  also,  there  is  manifest  error. 

To  this  assignment  of  errors  there  is  ajoinder  in  error, 
in  the  name  of  the  king's  coroner  and  attorney  in  this 
court. 

Mr.  Maiocksy  for  the  plaiatiflf  in  error — 
Objected,  that  this  w^  not  aca%t  within  9  Ann,  c.  20  ^ 
and  that  therefore  there  could  not,  nor  ought  to  be  any 
Judgment  for  costs. 

That  act  takes  in  only  two  cases ;  1st,  where  an  of- 
fice is  usurped:  and  2dly,  where  he /ioi /<ix<2  a  title,  but 
unlawfully  holds  and  exercises  the  office:  but  the  whole 
is  confined  to  offices  in  corporations;  and  the  words 
"**  said  offices  and  franchises*'  are  tied  up  to  office:^  in  T  405  1 
'€4>rparatioas,  or  to  the  franchise  of  being  ^freeman.  (See 
sections  4  4r  ^0 

Whereas  this  information  is  only  for  liolding  aeourt  in 
the  borough,  in  the  absence  of  the  two  bailiffs ;  he  not 
being  one  of  the  bailiffs  of  the  borough.  Soth^t  this,  is 
iio  direct  charge  of  usurping  the  office  of  bail^\  And 
an  indirect  charge  is  iK>t  sufficient:  2  Hawk.  P.  C.  261. 
Whatsoever  certainty  i^  requisite  in  an  indictment,  the 
same,  at  least,  xs  ne.qe^ary  al^o  in  an  information.'^  1 
JSulk,  375<  Met  v.  Knight;  and  I  Ld.  Kaym.  527.  Re:^  v. 
Knight  and  Burton,  S.  C .;  prove  expressly  "  that  argu- 
*•  moi^flfiV*  infoimations  are  naught" 

This  is  only  a  charge  of  doing  a  single  act;  which  act  be- 
longed indeed  to  the  office  of  bailiff:  but  it  is  no  charge 
^his  claiming  the  offiCE  of  bailiff ;  nor  could  the  right  to 
ihe  OFFiCi;  ^  bailiff'  \^  tried  Mpon  jiiis  informfitions  An4 
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1757»      ^^'^»  ^®  ^^'^'  ^^^®  ^  "^^  ^^^ '  ^^^  ^^^  common  way  is  to 

,REX*      charge   the  defendant  d;rec^/y   with  usurping  an  office; 

y'         whereas  this  only  charges  him  with  facts  that  may  indeed 

WILLIAMS,  ^^^'^'^dence  of  such  usurpation  of  the  office  of  bailiff,  but 

does  not  charge  him  with  a  direct  usurpation. 

Secondly.  It  cannot  properly  be  called  an  information 
in  nature  of  a  quo  warranto  %t  common  IdiW:  for  it  does  not 
charge  him  with  exercising  the  office    at  the  time  o/" 
exhibiting  the  information. 

**  Non  usurpavit^'  generally  and  alone,  is  not  a  sufficient 

plea  to  an  information  in  nature  of  Q.  W,  at  common 

law.     Godbolt  91.  Sir  Jervis  Clifton's  case  ;  and  3  Leon 

•  Thitcaie      ^8^*  S''"  Gervase  Cf  if  ton's  case,  S.  C* 

was  not  deter-      This  information  only  charges  him  With  holding  the 

mined »  V.      court  upon  a  particular  day. 

Godbolt,  93.       On  the  whole,  therefore,  this  information  is  not  good 
at  common  law :  no  more  is  it,  upon  the  act  of  parliament. 
Mr.  Ha/l  contra,  pro  rege. 

ThissTATUTE^/Mc^mfr*/,  "  for  the  cos/5,"  is  good :  and 
80  also  is  the  common-law  judgment,  "  of  ottsler  of  the 
"  franchise." 

1st.  The  act  of  9  Ann,  c.  20.  ought  to  bfe  liberally^on- 
strudd. 

This  information  is  au   information  for  usurping  the 
office  of  one  of  the  bailiffs  of  the  borough  of  Denbigh.  The 
facts  charged  upon  the  defendant  amount  to  an  usurpation 
of  the  office :  though  the  word  "  usurp,'*  is  not  indeed  made 
r     *Qg     n  use  of.    It  IS  not  necessary  to  use  this  or  any  other  technt^ 
L  -*  cal  term.     Therefore  this  usurpation  of  the  office  of' bat- 

liff,  is  here  sufficiently  alledged. 

But,  at  least,  it  is  a  charge  of  an  usurpation  of  or  intrud- 
ing into  a  ftoroMg^yrflwcAific:  which  is  a  case  within  the 
act.  The  preamble  and  body  of  the  act  prove  this. 

This  is  for  holdingand  presiding  at  a  court  in  a  corpo- 
ration: which  certainly  \s  ^  corporation  franchise-  And 
the  defendant,  by  his  manner  of  pleading,  has  considered 
this  as  an  information  on  the  act,  for  a  borough-franchise : 
for  he  first  pleads  to  the  particular  charge,  and  then 
disclaims. 

But,  at  least,  this  case  shall  be  taken  to  be  within  the 
equity  oi\\\e  statute:  which  was  made  for  the  benefit  of 
the  common-wealth.  Which  point  he  endeavoured  to 
prove,  from  several  instances  oi  extensive  constructions  of 
statutes;  and  particularly  of  statutes  giving  costs.  For  the 

•  Adiounuf    ^^^^^^*  h^  cited  Cro.  Eliz.  257.  pL  36.  ♦  Haselip  v.  Chaplen. 

lur.  And  he  said,  that  the  courljoften  ordered  costs,  even  where 

the  statutes  had  not  given  them. 

As  to  the  case  of  Rex  v.  Knight,  the  facts  there  charg- 
ed were  not  sufficient  to  support  the  conclusion  :  it  was 
an  imperfect  defective  information.    But  here,  it  is  posi- 
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%ively  alledged  "  that  he  held  this  court  without  any  legal       1757. 
"  warrant,  right,  or  authority  whatsoever."  kbx 

And  this  may  be  made  good  by  intendment,     Raym.  v. 

C4,33,  The  King  v,  Read.Siderf.  91.  Rex  v.  Cover.  Cro.  williams. 

Jac.  473. 

Secondly— As  to  the  not  charging  the  defendant  with 
exercising  the  office  at  the  time  of  the  information ;  one 
^in^le  act  is  sufficient. 

upon  the  whole,  this  case  is  either  within  the  words, 
or  at  least  within  the  intent  of  the  act. 

Mr.  Madocks  in  reply — there  is  no  express^  but  only  a 
circumstantial  charge,  of  exercising  the  office  of  bailifT. 

The  ey//!/^^  of  every  statute  stands  upon  the  foundation 
of  the  statute  itself.  Now  this  act  is  certainly  confined 
to  offices  in  corporations,  affecting  the  rights  of  election 
of  members  to  parliament:  and  was  not  intended  to 
take  in  rights  of  holdj^g«cowr/5  orfuirs  in  corporations; 
though  the  words  of  tne  titfe  are  indeed  general,  "  the 
"  rights  of  offices  and  franchises  in  corporations  arid 
•'  boroughs."  But  the  body  of  the  act  confines  the  word 
"  franchises"  to  the  rights  of  being  free:  and  the  body  r  j^Q>y  1 
of  the  act  is  the  part  to  be  regarded.  *• 

And  here  is  no  charge  of  intruding  into  the  whole 
office:  which  is  an  entire  thing.  The  usurpation  ofpart 
cannot  be  an  usurpation  of  the  whole  of  an  office. 

Secondly— The  information  ought  to  be  good  in  itself 
and  upon  its  own  strength,  independent  of  the  plea.  This 
is  an  information  only  for  doing  this  single  act  six  years  ago* 

Lord  Mansfield — 

1st.  The  act  is  meant  to  extend  to  all  officers  of  cor» 
porationSf  as  such;  and,  as  far  as  relates  to  all  the  corpo- 
rate rights  of  the  burgesses  and  freemen,  it  is  very  legally, 
clearly,  and  correctly  drawn :  but  it  is  not  within  the  rea- 
son or  meaning  of  the  act,  that  it  should  extend  generally 
to  ALL*6(lices  or  franchises  exercised  without  authority 
from  the  crown^  within  a  corporation.  It  was  meant  to  be 
confined  to  such  franchises  as  were  claimed  in  instances 
afi'ecting  those  rights  between  party  and  party. 

The  title  cannot  control  the  body  of  the  act. 

And  the  equity  of  an  act  can  be  carried  no  further  than 
to  what  was  within  the  view  and  intention  of  the  legisla- 
ture, and  the  mischief  meant  to  be  prevented.  Whereas 
here  is  no  such  equity,  to  bring  the  present  case  within 
the  act. 

Here  is  no  charge  of  usurping  or  exercising  or  claim- 
ing the  office  of  bailiff.  I  do  not  say  that  any  particular 
technical  words  are  necessary.  But  here  are  none  that 
are  at  ail  tantamount :  it  is  not  even  said  that  he  held 
the  court,"  as  bailiff."  There  is  no  argument  neither, 
or  inference, "  that  he  did  so :"  rather  indeed,  the  con- 
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1757.      ^'^^'y  >  ^or  »^  ueems  implied  in  the  rery  charge,  that  if  they 
REX       ^^^  ^^^"  there^  be  could  no^  have  held  it. 
y^  No  fruit  is  obtained  of  this  trial,  but  as  of  an  usurpa- 

y  LAMS.  ^^^  ^P^^  ^^  crown  and  for  an  offence  or  mwdeiDeanour  : 
'  here  is  nothing  relating  to  the  interest  of  any  privatk 
pertom.  And  the  manner  of  pleading  proves  nothing :  for 
he  w^8  obliged  to  plead  so,  in  Oilier  case. 
Therefore,  as  a  «^a^i/^e-judgment  it  is  wrong. 
Sdly.  But  as  totbecoMMON-/atr  part  of  the  judgment 
—Mr.  Mfldocfts's  objection  will  not  hold.     For  he  may 
-^  certainly  be  punished  for  one  single  offence;  though  he 
J  goes  DO  further.    So  that  rtw/kir^  of  the  judgment  is  right. 
Mr.  Just.  Di^NisoK  concurred,  that  the  5l/i/M/e-part  of 
tbe  judgment,  as  to  the  costs ,  is  wrong :  but  the  common'^ 
law  part,  V12.  the  judgment  of  *'  fxr/ii5io»  from  the  future 
•*  exercise  of  the  franchise,"  is  right. 

As  to  the  former — the  charge  i|  not  within  the  act  of 
parliament  of  9  Ann.  c.  20. 

The  information  sets  out  tbe  charter;  which  gives 
power  to  tbe  bailiffs  to  hold  this  court  in  the  corporation, 
and  it  calls  upon  the  defendant  to  know  by  whatautbo* 
rity  he  held  it  in  the  absence  of  the  bailifts.  But  surety, 
this  has  no  relation  in  the  earth  to  the  office  of  bai- 
I.IFF;  nor  will  it  be  said  that  he  could,  upon  this 
information^  have  been  ousted  of  the  office  ofBMhiVF. 
It  was  not,  in  the  present  information,  necessary  to  set  out 
as  part  of  the  charge  upon  the  defendant  **  that  the  court 
ought  properly  and  regulariy  to  have  been  hoWen  fte- 
fore  the  bailiffs:'*  it  had  been  enough,  to  have  asked  the 
ddliendant"  by  what  authority  he  claimed  to  hold  this  c^mrt 
**  of  record;**  (without  mentioning  the  presence  or  ab- 
sence of  the  bailiffs,  at  all.) 

There  are  numbers  of  offices  which  a  man  may  usurp, 
and  be  liable  to  an  information  for  usurping;  which  are 
HOT  franchises  in  lorporations.    But  these  •*  frafichises" 
mentioned,  in  the  act,  mean  corpdrate  rights  or  rights  to 
freedom  in  corporations.    The  words  of  the  act  arc  plain, 
that  this  is  not  a  case  upon  which  the  informer  can 
recover  costs. 
The  proceeding  indeed  may  be,  at  commo;t-1aw,  for 
'  punishment.    Therefore  this  latter  partis  right.    But  the 
judgment  as  to  costs  ought  to  be  reversed. 
[5  Dura.  376.] .    And  the  mention  of  a  relator  i%  no  more  ihnn  surplus 
sage,  and  may  be  rejected  ;  and  therefore  mil  not  Awr^  the 
'     common-law  judgment. 

Mr.  Just.  Foster  was  clear  too — 
1.  That  this  case  was  not  within  the  act :  which  never 
intended  to  give  costs  in  cases  of  this  kind.    The  word 
'   '        **  franchises"  in  the  act,  means  only  freedoms  and  rights 
to  be  members  of  the  corporation. 
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This  act  was  drawn  with  great  care  and  attention :       1757 
(Judge  P&weli  was  the  person  who  drew  it)    And  there        '   l^ 
is  no  reason  to  extend  it  beyond  its  intention. 

2dly.  The  judgment  at  common   law    may  be   very  w--_^*  _,. 
right. 

Mr.  Just.  WiLMOT  declared  himself  extremely  clear  in  C&Dnni.  379.] 
both  points. 

Per  Cur  unanimously—' 

The  commow-/a»  judgment,  viz,  as  to  the 
ousT£R,  was  affirmed:  but  the  judgment 
for  COSTS  (which  was  founded  upon  the 
statute,)  was  reversed. 


T 


Bond  versus  Isaac.  Mondtir.  tlgt 

IHE  exoneretur  which  had  been  ordered  to  be  entered  1757.       * 

^  {F.  ante  339,3^0.)  was  not  actually  entered  on  the  Scirc  facial 
bail-piece,  (by  the  omission  of  the  proper  olFicer  who  i^a'msi  bail» 
ought  to  have  entered  it :)   but  the  plaintiff   himself  after  ancxone- 
wxis  apprised  of  the  surrender;  though  his  attorney  swore  ff*"''  ^l'^^* 
that  he  (the  attorney)  had  no  notice  of  it.  ent^lS.'bre. 

The  plaintiffs  attorney  not  being  apprised  of  the  sur-  gular. 
render  of  the  principal  sued  out  scire  fqciases  against  the  [See  6  East* 
bail;  who  paid  the  money:  but  they  were  sued  out  into  ^^^•l 
London  (where  the  original  cause  of  action  was;)  and  7iot 
into  Middlesex,  where  the  surrender  was  made,  and 
where  the  bail-piece  remained. 

The  bail  had  applied,  upon  both  these  irregularities, 
{viz.  Ist.  the  plaintiff's  being  apprised  oi  the  surrender 
and  order  of  the  court ;  and  2dly,  the  scire  f aclases  not 
being  sued  out  into  Middlesex;)  that  the  scire  faciases 
might  be  set  aside  for  irregularity,  with  costs;  and  the 
money  restored. 

Mr.  Norton  was  counsel  for  the  bail,  and  had  moved  as 
above. 

Sir  Richard  Lloyd^  for  the  plaintiff,  now  shewed  cause. 
The  COURT  was  clear,  on  both  points,  that  the 
scire  faciases  were  irregularity  sued  out ;  and  granted  Mr. 
Norton*s  motion,  by  making  the  rule  absolute,  as  prayed: 
excepting  only,  that  they  omitted  the  costs;  because  it 
would  have  been  to  no  purpose  to  have  ordered  them,  as 
the  plaintiff  himself  (who  was  apprised  of  the  surrender) 
was  gone  abroad ;  and  the  attorney,  (not  being  apprised 
of  it)  had  not  acted  with  any  ill  design  or  intention  to 
oppress. 
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TuesdajfiSd  TC^RROR  from  C.  B.  to  reverse  a   common   recovery^ 

BroTember  -"-^  The  wife  of  Sheepshank$  claiming  to  be  entitled  (in 

1757.  common  with  others)  to  a  remainder  in  fee  (under  the 

Judgroeutin  will  of  one  Broadbent)  ^Ster  the  death    of  one    Thomas 

error,  for  the  Pierson,  tenant  in  tail,  who  was  vouched  in  this  recovery ; 

iMHnm^re.*  ^^^  husband  and  she  bring  this  writ  of  error;   and  the 

coTcry.      '  error  assigned  is  "  the  death    of  the  vouchee,  before 

[YcIt.57.  •*  judgment"  concluding  with  an  averment. 
SXeT. 38.  "  In  nullo  est  erratum'' — is  pleaded,   (which  confesses 

5^vlii^  650.     ^^  ^^^^''  ^^*8"®^»  ^^  ^  '^'"^  in  fact,) 
pL  3.]  Serjeant  Pook  for  the  plaintiff  in  error. 

Without  doubt,  a  person  intitled  to  a  remainder  after 
an  estate-tail,  may  have  a  writ  of  error  to  reverse  a  com- 
mon recovenr  suffered  by  the  tenant  in  tail.  3  Co. 
3  b.  The  Marquis  of  Winchester's  case,  is  express  to 
this  purpose;  and  gives  the  reason  of  it,  at  large. 
Pigot^t  of  Common  Recoveries  169.  "  If  the  vouchee  die 
**  before  judgment,  it  is  error.*'  1  Ro.  Abr.  742.  Title 
Errot;  letter  A.  p/.  3.  iRo.  Abr.  747.  Title  Error. 
letter  K.  pi  1.  1  Ho.  Rep.  301.  Holland  et  al.  v.  Lee. 
Sridgmans  Rep.  71.  S.  C  Holland  et  al.  v.  Jackso^n  et 
al.  Palmer  224.  Darcy  v.  Jackson^  S.  C.  Dyer  90. 
a.  40,  188. 

We  claim  under  a  devise  by  the  will  of  one  Broadheni, 
in  remainder  after  an  estate-tail  given  to  Pierson.  Wynne 
Y.  WynTie,  H.  17  G.  2.  JB.  JR.  is  in  point  to  this  case — It 
was  a  writ  of  error  by  a  remainder-man  in  tail:  and  the 
very  same  error  was  assigned,  as  is  here.  There,  indeed, 
the  fact  (of  the  vouchee's  dying  before  judgment)  was 
denied:  and  it  was,  upon  trial  of  the  issue,  found  "  that 

she  was  alive  at  the  beginning  of  the  term ;  but  died 

before  the  return  of  the  summons  ad  warrantizandum  .'* 
And  the  relation  of  law,  (which  was  in  that  case  insisted 
upon,)  was  not  permitted  to  prevail.  And  the  entry  of 
her  appearance  at  the  said  return  (which  was  there  en- 
tered on  the  record)  was  holden  not  to  be  contrary  to 
the  allegation  of  her  death  before  such  return:  because 
such  her  appearance  was  only  entered  as  by  attorney; 
whose  authority  ceased  by  her  death.  So  that  the  error 
there  assigned  was  not  an  assignment  contrary  to  the 
record, 
r  *il'l  T  ^^'  Luke  Robinson,  contra,  for  the  defendant  in  error. 
L  ''^  ^  J  Common  recoveries  are  fiotr  considered  as  common  assu* 
ranees ;  and  are  therefore  to  be  favoured  and  supported. 
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Even  another  warrant   of  attorney   shall   be  presumed       1757, 

though  one  already  appears  upon  the  record.  shebp- 

1st  Objection.     No  one  can  maintain  a  writ  of  error    sh^jj^s 
upon  a  judgment,  but  one  who  is  either  par(y  or  privy.         y^ 
But  this  plaintiff  in  error  is  neither  ;>ar^y  or  privy  to,  nor     j^xjcas. 
injured  by  the  judgment  here  complained  of.    It  does  not 
appear  that  J^roadbeniy  under  whose  will  she  claims  the 
reversion,  was  ever  teised  in  fee  of  the  estate:  and  there- 
fore it  does  not  appear  how  he  had  a  right  to  dev isk  the 
estate  in  the  manner  he  has  done.     They  ought  to  have 
shewn  in  their  writ  of  error,  "  that   he  was   seised  in 
*•  fee:"    which   the  defendant  mtgA^  have  reversed^  if  it 
had  been  so  alledged. 

2d  Objection.  No  scire  facias  ox  wartnng  has  been  given  [I  I<ev.  72.] 
to  the  HEIR ;  who  may  be  an  infant^  or  may  have  many 
things  to  plead.    Bernard  Lucas,  the  recoveror,  is  the  only 
defendant;  who  is  only  nominal,  but  has  no  rea/interest. 

3d  Objection.  It  appears  upon  this  record,  that  Ber- 
nard  Lucas  has  judgment  to  recover  against  Thomas 
Cowper:  but  Thomas  Pierson  is  no  party  at  all  to 
the  writ.  Therefore  Thomas  Pierson  (who  only  came 
in  as  vouchee)  had  nothing  to  do  with  a  judgment 
against  another  man.  Consequently  Piersorts  death 
before  judgment  is  wo  error:  it  can  be  only  an  irregu* 
larity.  And  no  judgment  is  given  at  all,  against  jf%o- 
mas  Pierson;  the  recovery  is  against  Thomas  Cozvper; 
who  is  indeed  to  have  recovery  over,  in  value,  against 
Thomas  Pierson,  &c.  but  this  recovery  over  in  value,  against 
Pierson,  is  «o^  the  judgment  upon  which  this  writ  of  error 
is  brought.  This  writ  of  error  does  not  tally  with  the  judge- 
ment oi'  which  it  complains. 

4th  Objection.     This  error  is  not  well  assigned:  for 
it  is  ar4  error  in  fact  ;    and  therefore  ought  to  conclude 
to  the  country;  which  this  does  not.     Yelverton,  58.     Rex 
V.  Gosper  and  Shire,     *'  When  a  man  assigns  error  in  fact, 
•*  he   ought  to    put   himself  en  paiis,'*     And  the  plea 
of"  in  nullo  est   erratum**   confesses   nothing  but  what  is 
WELL  pleaded.     And  that  case  is  word  for  word  the  same  [1  Ley.  sii. 
with  this,  as  to  the  conclusion  of  th^  assignment  of  errors :  Cora.  597, 
and  there  was  a  *'  hoc  paratus  e%t  verijicare^*  as  well  as  ^^^O 
here  is. 

Serj.  Poo/e,  in  reply —  r    412    3 

1st.  It  is  enough,  if  we  suggest  matter  sufficient  to  shew 
that  we  are  privy  to  and  affected  by  the  erroneous  judg- 
ment. It  is  sufficient  for  us,  to  shew  the  devise  of  the 
remainder  to  us ;  without  any  necessity  of  shewing  that 
the  devisor  was  seised  in  fee.*  And  the  precedents  ^^^^^^*^\ 
go. — Wynn  v.  Wynn  was  so.  Sir  John  Dincly  Goodyere's  *  ''* 
case  was  so.     Darcy  v.  Jackson,  Palmer  22^.  is  so  deter- 
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iliioed»  '*  that  the  title  needs  not  to  be  ^  ou/,  ^s  in  a  pro 
**  ceedincr  to  recover  lands.''    Ad4  all  the  entries  are  so. 

2dly.  The  scire  facias  is  brought  agair^st  the  proper 
person:  which  is  the  recovtror. 

3dly,  Ficrson  appears  by  his  warrant  and  vouches: 
and  there  iajud^mentover,  in  value,  agaimt  him. 

4th]y.  There  never  was,  nor  properly  can  be»  such  a 
eoncluwn  to  the  country.  Here  is  a  new  matter  of  fact 
iotioduced :  which  the  other  party  perhaps  will  not  coutro* 
«cr^.  We  cannot  conclude  to  the  country  till  the  other 
Iiarty  denies  it* 

As  to  the  case  in  YelveUan — if  it  be  as  cited,  yet,  it 
can  never  be  supported.    The  assignment  of  an  error  in 
faet  ALWAYS  concludes  with  an  averment. 

LordMamsfikld  was  clear  for  the  plaintiff  in  error, 
OD  a/?  the  points. 

Ist.  The  writ  of  error  needs  not  to  set  forth  a  complete 
.  title :  it  is  only  required  of  the  plaintiff  in  error,  to  shew 
tbe  connection  ana  privity  between  the  person  against 
lybom  the  recovery  is  bad,  and  the  person  who  brings  the 
vritoferron  This  is  not  like  a  proceeding  to  try  the 
t^lfit  of  the  land,  or  to  recover  tbe  land  itself.  The 
precedents  are  so:  and  none  are  produced  to  the  con- 
trary. 

2a  Objection.  No  authority  or  reason  is  produced,  for 
a  scire  facias  to  the  heir. 

Sd  Objection  has  no  weight  in  it :  and  the  case  of 
Wynn  v.  I^Vynn  is  in  point  agamst  it 

4tb  Objection.    1  he  conclusion  with  an  averment,  is 
right;  and  ffives  an  opportunity  to  try  -the  fact  by  tbe 
country,  if  the  defendant  in  error  ch(k)ses  it :  which  is  all 
that  is  requisite. 
1      So  mucn  as  to  theybrm.    And 

As  to  the  merits-^it  is  extremely  clear  that  a  re* 
mainder-man  ought  to  have  this  chance  to  the  benefit 
of  the  entail;  viz.  to  see  that  all  the  proper  and  requisite 
forms  should  be  gone  through,  before  he  is  barred  of  it 

It  is  plain  that  judgment  ought  not  to  be  givep  against 
any  man,  after  he  is  dead.  And  there  could  nave  been  no 
judgment  against  the  tenant  to  the  precipe  in  a  common 
recovery,  without  a  judgment  likewise  over,  in  value 
against  the  vouchee :  they  are  aU  entered  at  one  and  the 
same  time,  and  are  part  of  the  same  proceeding. 

Mr.JustD£Ni80N  concurred-^ 

1st*  This  GCNCRAL  allegation  is  sufficient,  surely,  in 
the  WAIT :  be  needs  not  shew  a  complete  title.  Nay,  even 
in  aformedon,  I  do  not  know  that  the  title  needs  to  be 
completely  and  fully  set  out  in  tbe  writ.  And  Wynn  v. 
JVym  is  an  authority,  on  this  head. 

2dly.  A  scire  facias,  to  tbe  hdr  was  not  necessary; 
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mr  any  warning  to  him  :  the  rceoveror  has  the  l^l 
right;  and  must  be  iafcen  by  the  court,  to  have  the  Kal 
interest. 

3dly«  The  death  of  the  vouchee,  before  judgment,  is 
error  in  a  common  recovery;  and  mai/  he  assigned  for 
such.     JVynn  v.  Wynn  was  in  point,  as  to  this. 

4thly,  The  case  in  Yeh.  58.  is  so  far  true,  (and  cao 
mean  no  more  than)  that  it  ouc^ht  to  be  put  in  a  method 
of  being  tried  by  2LJury.  And  here  the  .plaintiff  in  error 
has  done  so:  he  says  "  he  is  ready  to  verify  it»*  So 
that  the  defendant  in  error  might  have  put  it  in  issue,  if 
he  had  pleased*  But  he  has  chosen  to  plead  '*  in  nuUo 
"  est  erratum:*'  which  confesses  the  factj  and  puts  the 
matter  of  law  upon  the  judgtnent  of  the  court* 

As  to  the  merits— the  remainder-man  has  a  right, 
both  in  law  and  justice,  to  reverse  the  recovery,  if  it  be 
erroneously  suffered. 

Mr.  Just.  Foster  and  Mr.  Just.  Wilmot  declared 
their  clear  concurrence  in  opinion  with  Lord  Mansfiblo 
and  Mr.  Just.  Denisox. 

Per  Cut.  clearly  and  unanimously 
Judgment  reserved. 
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WiNDKAM,  TStsq,  versus  Chetwynd,  Esq. 
PascL  28  G.  2.  Roflo.  63. 
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A  SPECIAL  verdict  upon  a  will  of  land,  dated  the  A  wtllofliiid 
14th  of  May,  1750,  and  a  codicil  of  the  same  date,  f***^.^^^ 
made  by  Walter  Chctwynd  late  of  Grendon,  Esq.  S'^iST 

The  special  verdict--.at  which  day,  before  our  lord  -^^, 
the  king  at  Westminster  come  as  well  the  said  W7//ta»i[S.  C.  lBl«d[. 
JVyndham,  Malacki  Lindon,  Catherine  Lindon,  TAo/ikM^S-Ban.iGfi.] 
Siephensy  alias  Walter  Paris,  alias  Walter  Chetwynd^ 
Susannah  Blachmll,  Henry  Perrot,  George  Huddieston, 
and  James  Crofts  by  their  attorney,  as  the  said  William 
Henry  Chettcynd  by  his  attorney.  And  the  jurors,  &c. 
being  summoned,  &c.  do  come,  &c.  and  being  elected, 
&c.  do  find,  as  to  the  first  issue  joined  between  the  said 
parties,  that  the  said  Walter  Chettcynd  was,  at  the  time 
of  making  the  said  writings,  importing  to  be  his  last  will 
and  codicil,  of  sound  mind.  As  to  the  third  issue,  they 
find  that  the  testator  did  not,  by  the  said  writing  im- 
porting to  be  his  last  will,  devise  to  the  aforesaid  H  illiam 
Wyndham  and  his  heirs  any  lands  or  tenements  in  the 
county  of  Warzcick,  in  trust  or  for  the  benefit  of  the  said 
Thomas  Stephens,  alias  Waller  Paris,  alias  Walter  CAef- 
wynd.    And  as  to  the  fourth  issue,  the  jury  find  that  the 
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1757.      CUT  ED  by  the  said  Waller  Cketwynd,  so  as  to  pass  lands 
WINDHAM   ^^  tenements,  or  not,  the  said  jurors  are  wholly  ignorant ; 

y _         and  therefore  pray  the  advice,  8fc.  Sfc. 
cii£TwvND      l^hiscase  was  argued  twice :  lst»  on  Friday  the  sixth 

of  Jlfrx^  last,  by  Sir  jRicA«7'</  Lfi^d  for  the  plaintiff,  and 
Mr.  Clayivn  for  the  defendant ;  and  again,  on  Friday 
the  iSth  instant  by  Mr.  Serjeant  Prime  for  the  plaintiff, 
and  Mr.  'Norton  for  the  defendant. 

The  principal  objection  insisted  upon  by  the  counsel 
for  the  defendant,  was**  that  the  subscribing  witnesses 
**  to  the  will  were  not,  at  the  time  of  their  attbstatiov, 
**  cndiblt  witnesses :"  and  consequently,  this  was  not  a 
good  will  of  lands,  within  the  statute  of  29  C.  ^.  c.  3.  for 
pretention  of  frauds  and  perjuries ;  as  not  being  attested 
by  three  credible  witnesses. 

In  proof  of  which,  they  urged  many  arguments,   and 
reasoned  from  several  cases  :  and,  amongst  others,  they 
cited  two  cases  as  in  point ;  viz,  HiUiard  v.  J^n^itii^f,  re- 
ported in  1  Ld.  Rafm.  505,  Cwnym  PS,  Carthew  514,  and 
Cases  in  B.  R.  temp.  W.  3.p0ge  S77  ;  and  Holdfast  ex  dM 
Atmtey  et  Ux'  v.  Dowsing^  in  2  Strange  1 253. 
#  See  ariiort       But  it  would  be  unnecessary  to  prefix  either  the  *  ar- 
•umiusryof    gumaats  of  the  counsel,  or  the  authorities  upon  which 
them,  m  Dr.   they  relied  ;  as  Lord  Mansfield  entered  into  the  case  so 
i^aiStoil  Uw  ^^'y  iuinutely,  in  delivering  the  opinion  of  the  ceurt 
pa.  533.       ''iiponit. 

'After  the  court  had  taken  some  lime  to  consider  (^  it, 
tbey  all  agreed  that  the  wiil  was  duly  attested  by  three 
credible  witnesses.     And  now, 
r    417    1      Lord  Mansfield   ddivened  the  opinion  of  the  court, 
to  the  following  effect. 

The  doubt  made  by  this  special  verdict  sprung,  after 
the  cause  of  Anstey  v.  Dowbing^  out  of  the  general  question 
then  much  agitated^ ''  whether  a  benefit  given  to  a  sub- 
scribing witness  by  the  will,  either   under  a  general  or 
particular  description,  should  annul  his  attestation,  as 
at  the  time  0/*  Au  subsckibing  ;  and  make  the  will 
wholly  and  absolutely  void,  for  want  of  form,  as  much 
as  if  he  had  never  attested  at  all ;  though  at  or  after  the 
**  i€9tator^$  DEATH,  he  might  be  disinterested^  %xiA  compel 
"  tent  to  be  examined  in  support  of  the  will." 

This  general  point  is  the  basis  of  the  objection  to  these 
aufascribing  witnesses.  Unless  the  defendant  can  support 
it,  he  has  no  ground  to  stand  upon.  But  though  he  should 
succeed  in  the  general  proposition,  the  application  to  this 
case  may  tail,  trom  the  particular  circumstauceSy  and  tbe 
kind  of  benefit  objected. 

The  <)uestion  does  not  depend  upon  the  construction  of 
any  woids  of  the  statute.    The  statute  is  silent  as  to  tbe 
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^ipar/Vy  of  the  witnesses:  it  declares  no  incapacity;  it      1757. 
requires  no  qualification.  windham 

The  epithet  "  credible^  has  a  clear  precise  meaning.    It         ^ 
is  not  a  term  of  art  appropriated  only  to  legal  notions;  but  cuetwyks 
has  a  signification  universally  received.     It  is  never  used 
as  synonymous  to  competent.    When  applied  to  testimohy, 
it  presupposes  the  evidence  given. 

After  the  competence  of  u  witness  is  allowed,  the  con« 
sideration  of  his  credibility  arises;  eniditot  be/ore.  Persons 
undoubtedly  credible  ca/i/io/  be  witnesses,  under  particular 
circumstances  ;  persons  manifestly  incredible  mai/  be,  and 
often  are  witnesses. 

In  acts  of  parliament  which  direct  convictions  upon  the 
oaths  of  witnesses,  the  epithet  **  cr^rf/Y/Ze"  is  added:  hut 
by  no  means  intended  to  signify  "  competent :"  fhal  is  im- 
•*  plied  in  the  term  jcilness'  But  it  is  intended,  (from 
abundant  caution,)  to  declare,  that  though  competent 
witnesses  swear  positively,  their  credibUity  ii  to  be  Tceig/i^ 
ed;  and  if  the  magistrate  thinks  the  evidence  not  credible^ 
be  ought  not  to  convict. 

In  this  sense,  it  was  very  unnecessary  to  add  the  epithet, 
here,  to  subscribing  witnesses.  And  yet  to  make  the  • 
essential  solemnity  of  the  will  depend  upon  the  credihi/iti/ 
of  the  subscribing  witnesses,  is  so  absunl  ;  that  their  cre- 
dibility has  always  been  held  to  make  no  part  of  the 
necessary  form. 

If  they  all  swear  that  the  testator  did  not  execute:  if  [  418  ] 
they  had,  at  the  time  the  wors^t  characters,  and  had  com- 
mitted the  most  infamous  actions  ;  yet  their  attestation 
answers  the  necessary  form  ;  because  the  testator  meant 
to  comply  with  the  law,  and  might  not  know  them  to  be 
bad  men. 

The  3d   rule  or  caution  in  making  wills,  given  at  the 
end  of  But/er^nd  Baker  sc^se^*  is—"  at  the  time  of  the  •3Co.  SG.K 
**  publication  of  the  will,  call  cr^rZ/fi/e  witnesses  to  sub- 
**  scribe  their  names  to  it."     Lord  Coke  certainly  meant 
**  persons  of  credit  and  character." 

From  hence,  and  from  the  usuge  in  penal  acts  directing 
convictions,  lam  persuaded  that  the  epithet  was  inserted 
here,  as  a  word  of  course,  and  misapplied.  Had  the  ope- 
ration or  eflect  of  the  word,  in  this  particular  case,  been 
attended  to,  it  never  could  have  been  inserted  ;  because, 
in  the  natural  ^i\d  obvious  sense,  the  meaning  must  be  re- 
jected, from  the  consequences  it  would  have  :  and  in  any 
oZAer,  it  has  no  meaning  at  all;  for,  suppose  it  to  signily 
competent  y  competence  is  implied  in  the  term  **  witnessts** 

This  zcbole  clause,  which  introduces  a  positive  solem- 
nity, to  be  observed,  not  by  the  learned  only,  but  by  the 
unlearned  ;  at  a  time  when  they  are  supposed  to  be  with- 
out legal  advice  in  a  matter  which  greatly  interests  eveiy 

Vol.  I.  C  c 
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1757.      proprietor  of  land  ;  where  the  direction  should  be  plain- 

wiNDUAM    to  the  meanest  capacity  ;  is  so  loose,   that  there  is  not  a 

y^  single  branch  of  the  solemnity  defined  or  described  with 

ciiETWYND  sufficient  certainty  to  convey  the  same  idea  to  the  greatest 

capacity. 

There  have  been  litigations,  and  contradictory  opinions, 
upon  almost  every  part  of  the  form  ;  as  "  what  is  signing 
by  the  testator  ?  whether  the  witnesses  are  to  attest 
1//10  con  text  u,  t///o  eodemq;  tempore?  whether  they  are 
to  seethe  testator  sign?  whether  they  ought  to  know 
that  he  signs  it  as  his  will?  whether  he  ought  to  publish 
•*  it  05  his  will  ?'•  A  very  little  precision  and  a  very  few 
words,  might  have  prevented  all  these  questions. 

In  a  clause  not  the  most  accurate,  I  can  easily  believe 
that  the  usual  epithet  "  credible**  slipped  in,  as  of  course, 
without  attention  to  the  impropriety  of  using  it  ou  tliis 
occ.'ision. 

*•  •  '•  «  drawn  by  Ld.  Ch.  J.  Hale.**  But  this  is  scarcely  probable. 
It  was  not  passed  till  after  his  death  :  and  it  was  brought 
in, in  the  common  way;  and  not  upon  any  reference  to 
the  judges. 
I  419  J  But  what  sense  soever  is  put  upon  this  word  "  credible** 
the  statute  leaves  the  question  just  as  it  was:  for  it  does 
not  declare  who  ore,  or  are  not  credible  :  or,  (if  it  is  sup- 
posed to  mean  competent^)  who  are  competent,  or  who 
'   are  incompetent. 

Their  competence  could  not  be  referred  to  any  law 
then  estiblished:  because  there  was,  there  could  be, 
none  applicable  throughout  to  this  new  case.  The  neces- 
sity of  subscribing  witnesses  to  any  instrument,  never 
had  existed  before,  in  Mw  country.  There  never  could 
have  arisen,  in  the  law  of  England^  a  question, "  concern- 
ing  the  competence  of  a  witness,  at  the  time  of  his 
knowing  thejacty  hecanic  to  testify  ;"  but  only  "  whe- 
ther he  was  competent  at  the  time  of  his  examination** 
The  time  of  examination  could  not  possibly  be  the 
criterion  upon  which  the  validity  of  the  will  was  to  de- 
pend. The  witnesses  might  not  live  to  be  examined  : 
their  incompetence  to  be  examined,  might  arise /o//g£7//er 
their  attestation. 

"  What  objection  therefore  to  the  subscribing  witnes- 
"  ses,  should  be  sufficient  to  avoid  a  will,  as  infofmaly* 
was  left  to  be  judged  of  as  cases  should  arise:  by  ge- 
neral principles,  by  analogy  to  the  law  of  witnesses  in 
other  instances,  and  by  arguments  drawn  from  the  nature 
and  fitness  of  the  thing  with  regard  to  justice,  convenience, 
and  the  intent  of  the  statute. 

When  solemn  determinations,  acquiesced  under,  had 
settled  precise  cases,  and  become  a  rule  of  property ; 
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Ikey  ought,  for  the  sake  of  certainty,  to  be  observed,  as      1757 
if  they   had  originally   made  a  part  of  the  text  of  the  windham 
statute.  ^ 

I  will  therefore  consider  the  general  question,  in  twOcHETWYxn 
views  : 

Ist.  Supposing  there  had  been  nojudkial  deiermiimtinm 
relative  to  the  capacity  of  subscribing  witnesses  since  the 
statute ; 

2dly.  Upon  the  foot  <>f  the  judicial  deterrnmaUons  that 
have  been  since  the  statute.    And 

3dly.  In  the  last  place,  I  will  consider  the  particular 
4:eise  uow  injudp:ment,  under  all  its  own  circumstances. 

First — Considering  the  matter  at  large;  let  me  observe 
that  the  power  of  devising  ought  to  be  favoured. 

It  is  a  natural  consequence  of  property,  and  the  right 
a  man  has  over  his  own.     It  was  a  right  by  the  law  of  the 
land,  before  theconquest,  and  down  to  about  the  time  of - 
Henry  the  2d— it  ceased,  consequentially  only,  by  the  in-  L     *20    J 
troduction  of  feodal  tenures:  because,  originally,  every 
species  of  alienation  was  contrary  to  that  system.' 

As  soon  as  the  power  of  alienation  inter  vivo9  was  in- 
dulged, testaments  followed,  indirectly,  as  declarations 
of  uses. 

The  statute  of  uses  accidentally  clinched  this  form  of 
devising.    Therefore  the  statute  of  mils  was  made. 

The  29  Car.  2.  c.  3.  (which  gives  a  rise  to  the  present 
question,)  did  not  mean   to  restiain  testamentary   dispo-  -* 

sitions  of  land  :  the  reasons  to  encourage  that  power  were 
increased. 

The  policy  of  tenures,  from  whence  arose  the  impedi- 
ment to  wills,  was  abolished;  but  had  left  many  conse- 
quences remaining,  which  made  testamentary  disposition^ 
of /tfwrf,  more  reasonable  than  they  were  among  the  Greeks 
and  Romans,  or  here  before  the  conquest. 

The  eldest  son  only  is  heir,  ah  intestato.  Among  col- 
laterals, not  all  the  next  of  kin,  but  one  often  is  heir;  to 
the  exclusion  of  many  in  ihe  same,  and  many  in  a  nearer 
degree.  Simple  contract  creditors  had  no  right  to  be  paid 
their  debts.  Money  invested  in  land  could  not  be  traced. 
Much  land  was  in  trust :  where  the  widovv  had  no  right 
to  dower. 

In /)erdo/ia/ estates,  the  succession  ci6  t/^/e^/afu  is  subject 
to  all  debts,  and  governed  by  natural  family  equity. 

In  rca/ estates,  the  succession  is  governed  by  political 
consequences  of  a  positive  system  :  which  make  the  tes- 
tamentary power  often  necessary,  to  enable  a  man  to  do 
justice  to  his  family,  and  his  creditors. 

The  legislature  meant  only  to  guard  against  fraud,  by 
a  solemn  attestation;  which  they  thought  would  soo;i  be 
universally  known,  and  might  very  easily  be  comp;*.  .: 

Cc  2 
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1757-      wi^h*    In  theory,  this  attestation  might  seem  a  strong 

w'lNDHAM  ffuar^  ••  it  may  be  some  guard  in  practice.     But  I  am  per- 
V,  suaded,  many  nDore   fair  wills  have  been  overturned  for 

CttET WYND  want  of  the  form,  than  fraudulent  have  been  prevented  by 
introducing  it, 

I  have  had  a  good  deal  of  experience  at  the  delegates ; 
end  hardly  recollect  a  case  of  a  forged  or  fraudulent  will, 
where  it  has  not  been  solemnly  attested.  I  have  heard 
eminent  civilians  who  are  dead,  and  some  now  living, 
make  the  same  observation. 
[[  421  ]  Suppose  the  subscribing  witnesses  honest:  how  little 
need  they  know  ?  They  do  not  know  the  contents;  they 
need  not  be  together;  they  need  not  see  the  testator  sign ; 
(if  he  acknowledges  his  hand,  it  is  sufficient;)  they  need 
not  know  it  to  be  a  will;  (if  he  delivers  it  as  a  deed,  it 
is  sufficient.) 

For  these  and  many  more  reasons,  it  is  clear  that 
judges  should  lean  against  objections  to  the  formality. 
They  have  always  done  so,  in  every  construction  upon 
the  ttorrf*  of  the  statute :  a  fortiori  ought  they  to  do  so, 
in  raising  a  consequential  system,  vot  prescribed  in 
words.  And  still  more  ought  they  to  do  so,  if  that  sys- 
tem would  spread  a  snare,  in  which  many  honest  wills 
iiiust  unavoidably  be  entangled ;  and  be  no  preservative 
against  fraud. 

At  the  time  this  act  was  made,  the  law  rejected  no 
witness  to  prove  a  will ;  unless  at  the  time  of  his  exami^ 
nation,  his  testimony  tend  to  support  bis  own  title,  and 
enable  himself  to  hold  or  recover  an  interest  under  it. 

In  the  ecclesiastical  court,  the  probate  is  conclusive  to 
every  body  as  to  every  part.  If  a  legatee  came  to  prove 
it,  he  intitied  himself  to  his  legacy.  But  if  the  legacy 
was  contingent,  and  at  the  testator's  death  could  not 
takeefi'ect;  if  he  had  the  same  or  a  greater  interest, 
though  the  will  should  be  set  aside:  he  was  a  witness; 
a  release,  payment,  or  tender,  made  him  a  witness. 

In  the  courts  of  common  law,  where  the  witness  had 
a  charge  upon  land  devised  to  another,  he  was  just 
in  the  case  of  a  personal  legatee.  If  he  had  as  great  an 
interest  the  other  way ;  if  his  interest  at  the  testator's 
death  could  never  take  effect;  if  there  was  a  release,  {of 
which  several  autiiorities  were  cited;)  and  I  will 
add,  as  by  necessary  consequence,  if  there  was  payment 
or  tender,  he  was  a  witness. 

Nice  objections,  of  a  remote  interest  which  could  not 
be  paid  or  released,  though  they  held  in  other  cases, 
were  not  allowed  to  disqualify  a  witness  in  the  case  of  a 

*  v.  2  Sid.      will :  as*  parishioners  might  prove  a  devise   to  the  use 

109.  M.  1658,  Qf  the  poor  of  the  parish  forever. 

^wnscQ  T.       Before  the  statute,  no  man  could,  in  a  court  of  justice^ 
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fntitle    himself,  by  his  own  exjjmiuation,  to  a  devise.       1757. 
So,  after  the  statute,  do  man  should  intitle  himself,  iQwindham 
a  court  of  justice,  to  a  devise,  by  virtue  of  his  own  sub-         y^ 
scription,  which    at  the  time  of  subscribing,  he  could  cuetv7YKd 
not  have  proved  by  his  examination. 

The  disability  of  a  witness  from  interest,  is  very  dif-  f  422  ] 
ferent  from  a  positive  incapacity.  If  a  deed  must  be 
acknowledged  before  a  judge  or  notary  public,  every  other 
person  is  under  a  positive  incapacity  to  authenticate  it : 
but  objections  of  interest  are  deductions  from  natural 
reason,  and  proceed  upon  a  presumption  of  too  great  a 
bias  in  the  mind  of  the  witness,  and  the  public  utility  of 
rejecting  partial  testimony. 

Presumptions  stand  no  longer  than  till  the  contrary  is 
proved. 

The  presumption  of  bias  may  be  taken  off,  by  shewing 
the  witness  has  as  great,  or  a  greater  interest  the  other 
way;  or  that  he  has  given  it  up. 

The  presumption  of  public  utility,  may  be  answer- 
ed, by  shewing  that  it  would  be  very  inconvenient, 
under  the  particular  circumstances,  not  to  receive  such 
testimony. 

Therefore  from  necessity,  the  course  of  business,  and 
other  reasons  of  expedience,  numberless  exceptions  are 
allowed  to  the  general  rule. 

The  presumption  of  bias  arises  as  at  the  time  of  sub' 
scribing.  But  it  may  be  answered. — If  part  is  devised  to 
a  subscribing  witness,  the  presumption  is  answered,  by 
shewing  he  was  heir  at  law  :  or  that  the  devise  is  void  ; 
or  that  he  has  renounced  it. 

Where  is  the  reason  to  say  that  a  witness  who  does 
not  know  the  contents  of  a  will  during  the  testator*8  life, 
and  at  his  death  takes  no  benefit,  was  biassed  at  the  time 
he  subscribed,  or  can  be  biassed  at  the  time  of  his  ex- 
amination? 

During  the  life  of  a  testator,  devises  are  mere  possi- 
bilities: no  interest  can  vest  -till  his  death.  The  pre- 
sumption of  bias  from  the  possibility^  is  answered  by  the 
fact  when  it  becomes  an  mterest«  His  swearing  when 
he  is  totally  disinterested^  is  conclusive,  that  the 
possibiUty  is  not  to  be  presumed  the  corrupt  cause  of  his 
subscribing. 

For  the  sake  of  third  persons,  it  is  wise  and  just,  to 
allow  the  objections  thus  to  be  purged:  otherwise,  many 
settlements  by  will  must  be  overturned,  to  the  ruin  of 
families. 

It  is  natural  and  usual  to  give  legacies  to  servants,  and 
tokens  to  friends. — Persons  under  these  descriptions  are 
most  like  to  be  witnesses.  Ought  such  trifles  to  overturn 
unavoidably  the  most  deliberate  dispositions  of  the  greatest 
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1737-      ^st^tes?  Which  may  be  attended  often  with  this  family 

WTNDKAM   ^i^t^^ss,  that  a  man  may  have  given  his  money  to  one 

"  y^         part  of  his  family,  and  his  land  to  another:   in  which 

CHETWYND  ^^^^»  ^^^^  ^^'^  would  be  good  as  to  the  money,  and  void 

r      42J  1  ^*  to  the  land. 

^  -'If  the  legislature  had  said  to,  that  would  have  been  a 

posifive  rule :  but  it  is  contended  for,  by  construction^  and 
to  guard  againstfraud. 

It  is  no  guard,  even  in  theory,  in  the  case  of  legatees  : 

because,  they  may,  in   another  shape,  attest  the  devise 

which  charges  the  land  with  their  legacies. 

[3  Vci.jan,         It  is  settled,  "  that  where    the  land   is  once  charged, 

3ls»6Dum.94.  ^and  it  always  is  an  auxiliary  fund,]  with  tire  payment 

U3*HmIcox*s  ^'^  legacies,-  by  a  solemn  devise,   the   legacies  may  be 

notes  there,     given,  altered,  or  revoked  by  a  subsequent  will  unattesi^ 

s  Vcf.  495.]    ed    The  fraudulent  legatee  might  attest  the  charge,  and 

get  his  legacy  in  a  codicil  unattested. 

Let  a  will  be  ever  so  fair,  a  slip  in  form  is  fatal; 
which  is  a  certain  mischief.  Bnt  if  a  will  be  fraudulent ; 
though  it  is  allowed  to  be  formal,  it  may  be  set  aside 
upon  evidence  and  circumstances. 

Neither  reason  nor  policy  require  the  objection  to  be 
carried  farther  than  I  have  laid  it  down;  agreeable  to 
the  law  before  the  statute,  and  the  universal  maxim, 
"  testis  \nproprid  caus^  non  est  adhibendus." 

But  //judicial  determinations,  acquiesced  under,  and 
become  a  rule  of  property,  since  the  statute,  have  extend- 
ed the  incapacity  further,  they  must  be  adhered  to.  Which 
brings  me 

Secondly,  to  consider  t\it  judicial  determinations  tfince 
the  statute. 

All  the  determinations  ffgree  exactly  with  these  prin- 
ciples. 
[1  ni.Rep*         In  many  instances,  the  presumption  of  bias  from  a  le- 

^s'msT  93  1  ^^^^'  ^^  ^^^  ^^^^^  of  subscribing,  has  been  allowed  to  be 
*     '•'  taken  off  hy  a  re/ease.     Authorities   in  print  have  been 
cited  to  shew  "  this  was  considered  as  a  settled  point" 
and  I  verily  believe  it  was  so,  from  the  authority  of  the 
oldest  and  most  eminent  practisers  in  fVestminster-hall  : 
and  therefore  I  give  credit  to  the  dictum  of  Povys  in 
♦  Sec  Viner'i  Viner*  "  that  it  had  been  solemnly  agreed  by  the  judges, 
-Abridemetii,    "  that,  where  a  person  had  a  legacy  given,  and  did  releme 
Title  Eti-  ^     <c  ,Y,  he  was  a  good  witness  to  prove  the  wilU" 
1^0^     ,    I  know  that  before  the  case  of  Jmtey  v.  Dowsing^  a  will 
r    A'Q^'-'^^^^^^^y  S^^^^  estate  was  liable  to  the  objection;  and 
*-      ^  the  heir  at  law  would  have  contested  it :  but  as  it  was 

certain  the  witnesses  would  be  paid,  or  release,  no  opi- 
nion that  he  took,  encouraged  him  to  think  it  worth 
hiswhile. 
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Mr,  Fazakerly  and  Sir  Thomas  Bootle  have  told  me,  they       I757. 
took  it  to  be  settled:  and    indeed  the  number  of  wills  windham 
where  the  objection  lay  and  never  was  taken,  demonstrat-         y^ 

ed  it.  CHETWYKO 

There  is  not  a  single  determination  which  carries  the 
incapacity  farther  than  the  rule.  I  have  laid  down  ;  viz. 
**  that  a  person  shall  not,  in  a  court  of  justice,  intitle 
•*  himself  to  a  devise,  by  virtue  of  his  own  subscription, 
**  which  at  the  time  of  subscribing  he  could  not  have 
"  proved  by  his  examination.*' 

That  is  the  cas^  of  HUliard  v.  Jennings.  That  is  the 
resolution  and  judgment  of  the  court  in  the  case  of 
JLmUy  V.  Dowsing.  There,  the  defendant  was  a  devisee; 
subject  to  an  annuity  of  20/.  a  year  to  E/iz.  the  wife  of 
John  Unties^  for  her  lifc2,  for  her  separate  use  :  and  there 
did  not  appear  to  be  any  personal  estate.  Her  interest 
was  a  charge,  in  the  nature  of  legacy,  to  be  paid  by  the 
defendant  out  of  the  estate  devised  to  him:  and  being 
for  her  separate  use,  it  was  a  trust:  and  the  defendant 
was  her  trustee.    Upon  the  validity  of  the  devise  to  the  t 

defendant,  her  annuity  depended.  If  he  succeeded,  her 
title  followed  of  course  ;  for  he  must  take  the  land,  as 
the  ttstator  gave  it,  subject  to  the  charge  and  trust :  and 
upon  the  devise  to  the  defendant  being  found  good  at 
law,  a  court  of  equity  must,  of  course,  have  decreed 
the  trust.  So  that  she  was  the  cestuy  que  trust  of  the  part^/ 
to  the  cause;  and  e/YAer  way,  the  judgment  would  imme« 
diately  affect  her  interest. 

In  matter  of  evidence,  husbatul  and  wife  are  considered 
a*!i  one;  and  cannot  be  witnesses,  the  one  for  the  other*  The 
husband  cannot  be  witness yur  his  wife,  in  a  question 
touchirig  her  5£)p6rra/e  estate. 

There  was  no  release.  There  could  be  no  payment,  or 
tender,  without  the  interposition  of  a  court  of  justice; 
because  ti)e  value  depended  upon  incertain  estimation; 
but  no  attempt  had  been  there  made  towards  paying,  or 
tendering  the  value  of  the  annuity. 

This  brought  it  precisely  to   the  case  of  Ililliard  v. 
Jennings:  the  witness,  in  a  court  of  justice,  was  to  sup- 
port a  devise  to  himself,  by   virtue  of  his  own  subscrip- 
tion  :  (for  the  case  is  the  same,  ad  if  the  wife  had  been  L    ^^^    3 
the  witness,  or  the  huiband  the  devisee  of  the  annuity.) 

It  is  true  that  Ld.  Cb.  Lee,  in*  delivering  his  opinion,  ^Thatopipioa 
ai]gued  as  if  the  objection  of  benefit  from  the  will  to  the  r**A^*Jl|*^ 
witness,  at  the  time  of  subscribing,  could  not  be  answered  ^  ©i  xu^ 
or  taken  oft'  by  any  subsequent  fact:  which  he  grounded  ||a/)9dAMi| 
upon  the  authority  of  the  Roman  law,  from  the  Digest,  1746* 
and  Code;  where  it  is  said,  "    conditionem  testium  rune  ^«  i' 9*9» 
*'  iDspiccre  debemus   cdm  signarent,    non   mortis  teqi^ 
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17^7.      "  pore."    But  the  sense  of  this  passage  was  not  enough 
WINDHAM  consiflered. 

y^  "  Conditio  testium^  here  means  the  positive  capacity  of 

che'twynd  ^^^  witnesses;  their  rank,  or  quality,  as  freemen,  citizens, 
^  adult. 

There  never  was  a  time,  in  the  Roman  law,  when 
interest  under  the  will  was  any  objection  to  subscribing 
witnesses. 

To  explain  this  a  little  farther — 
The  essence  of  the  /iowaw  testament  was  the  appoint- 
ment of  an  heir,  to  represent  the  testc4:or. 

Before  the  Twelve  Tables,  the  testamentary  heir  might 

be  made  two  ways;  in  procinctii,  as  Plutarch  describes  at 

the  sif^e  of  Corioli ;  or  in  the  form  of  a  legislative  act,  in 

comitiis  calatis. 

fJust.  Tnit.         Tlie  Twelve  Tables  gave,  an  absolute  power  \o  every 

ir'*»Ti**^*    mnn,  to  make  the  law  of  his  own  succession  :  but  pre- 

•*  scribed  nojorm. 

fThi*  wan  a         As  a  testament  was  an  alienation  of  the  testator*8  pro- 
third  kind  of  perty  and  family  after  his  death,  the  form  of  mancipa- 
teHtament  in-  ^j^^  ^^y.  ^^  ^^  Uhram,  used  in  other  transfers  of  property 
ter  the  two'    ^^  family,  was  followed  in  this :  the  heir  was  supposed  to 
former,  lost,   hill/,  and  the  testator  to  sell  his  succession  and  family, 
ubi»upra.]      for  and  as  representing  their  families.     The  ceremofly 
was  transacted  with  all  the  sjrmbols  of  a  sale;  in  the 
presence  of  the  officer  who  held  the  balance,  and  of  five 
freemen,  citizens  of  Rome,  fourteen  years  of  age  at  least, 
solemnly  required  to  bear  witness. 

These  ceremonies  and  symbols  were  invented  before  in- 
struments in  frnViz/g:  and  this  imaginary  8ale,f>er  tf5  e< /f^ram, 
was  used  in  alienations,  adoptions,  and  almost  every 
species  of  change  of  dominion,  or  property  strictly  so 
called,  (**  propritim  est  quod  quis  libty&y  mercatur  et  are,**) 
and  in  many  other  contracts. 

Subsequent  laws  and  usages,  especially  a/J|pr  testaments 

came  to  be  in  writing,  took  away  the  ceremony  of  the 

symbolical  ssik^  added /wo  witnesses  more,  and  prescribed 

forms  of  attestation ;  but  left  the  condition  of  the  xcitnesses, 

r    496    3  the  same :  they  must  be  freemen,  Romian  citis^ns,  adult, 

^  testabiles.     Yet,  by  an  equitable  construction,  general 

reputation   was  sufficient:  as   where  the  witness,  wtioiu 

every  body  considered  as  a  freeman,  really  was  a  slave. 

riuttUi.  Init.       1  his  was  the  conditio  testium,  and  must  exist  at  the  time 

L.  a.  Ti'5     '^  (fmhscrrbing :  as  much   as  where  there  is  a  custom  to 

?f '  '^f  u^  ^'     surrender  into  the  hands  of  two  copyholders  out  of  court, 

^;L4«-de  they  must  be  copyholders  at  the  time.  ,  .  ,      ,  ^ 

PolioMy  te.]       Though  m   ot/.er  cases,  the  objection  of  interest  to  a 

witness,  was  allowed :  it  did  not  iicapac^t  t  i  witi.es^es  to 

mwiLL. 

While  the  testament  per  as  et  libram  continued,  neither 
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the  testator,  or  heir,  or  any  of  the  families  of  either,  could       I757. 
be  witnesses;  because  they  were  to  be  supposed  the  par-  windham 
ties  to  the  contract.  v^ 

When  the  symbolical  saleceased,  and  testaments  were  chetwynd 
in  writing  and  secret,  the  heir  hitnself  v^as  a  sufficient  sub* 
scribing  witness.     Afterwards,  though  the  will  was  open, 
and  he  knew  the  contents,  he  was  a  sufficient  subscribing 
witness :  as  appears  from  Cicero  for  Miio,  speaking  of 
Cyrus* — "  Una  fui;  testamentum   simi^l  obsignavi  cum*  6Voh  4to. 
"  Clodio;  testamentum  autem  p^\^mfecerat,  4f  ilium  haere-  O^"^-  ^^jt. 
"  dem  &  mescripseratr  p.«53.Scctl8. 

Justinian  Inst,  Lib,  '2.  Tit.  10.  §  10,  recites  the  heir 
having  been  allowed  to  be  a  witness  ;  but  forbids  it,  (not 
upon  the  foot  of  his  being  interested,  [a)  but)  **  ad  imita-- 
•*  tionem  pristini  familia  tmptoris ;  quia  hoc  totum  negO" 

tium,  teitamenti  ordinandi  gratia,   credit nr  hodie  inter 

testatorem  ^  haredem  agi,"  But  in  the  next  section 
(§  11,)  he  ex|)ressly  allows  the  cestuy  qui  trust,  and 
legatees,  to  be  subscribing  witnesses :  *'  quia  non  juris 
*•  successores  sunt.''  And  yet  the  heir  might  be  merely  a 
trustee  for  the  whole  inheritance  to  be  delivered  to  the 
cestuy  qui  trust ;  and  the  legatee  might  exhaust  the 
whole  estate. 

This  abundantly  shews  that  the  passage  from  the  Code 
and  Digest  did  not  relate  to  witnesses  being  interest ed. 

And  the  Code  and  Digest  are  consistent  with  the  Insti- 
tutes, on  this  head. 

The  Code,  Digest,  and  Institutes  are  all  one  connected 
work. 

The  Code  was  first  published  in  the  third  year  of 
Ju^inian:  the  Digest  was  compiled  before  the  Insti- 
tutes ;  but  published  a  month  after,  in  the  seventh  year 
of  Justinian. 

The  proposition,  "  that  any  kind  of  interest  at  the  time  f     427    1 

of  subscribing,  could  not  afterwards  be  taken  off;"  and 
the  application  of  this  passage,  in  support  of  it,  was 


[a]  This  is  not  true;  but  directly  the  contrary,  and 
would  appear  so,  not  only  clearly  from  the  comment, 
but  even  from  the  text  o(  Justinian,  if  it  were  fairly  cited; 
for  several  mateiial  words  are  omitted:  and  yet  from  this 
imperfect  quotation,  it  appeare  that  Justinian  forbid  the 
testimony  of  the  heir,  because  even  after  the  abolition  of 
the  testament,  per  at  et  libram,  and  when  he  wrote  hodie, 
the  whole  is  creditur  inter  testatorem  et  haredum  agi :  and 
therefore  the  known  rule  of  justice  that  none  shall  be 
testis  en  re  propria  et  causa,  applied  when  Justinian  wrote, 
as  it  did  in  the  case  of  testaments,  per  as  et  libram. 


« 


497  Michaelmas  Term,  3 1  Geo.  9. 

1757.      much  agitated  in  fVestminster-Jutll,  and  the  whole  king- 

y,  A  gentleman  at  the  bar,   pursuing    the  proposition 

CHETWYND  ^^''^ugh  all  its  consequences,  hit  upon  this  point — **  that 

VL  charge  upon  fafid  for  payment  of  debts,  would  defeat 
the  will,  if  a  subscribing  witness  was  a  creditor  at  the 
time  of  subscribiNg"  As  soon  as  it  occurred  to  him,  be 
mentioned  it  to  me.  There  had  been  many  such  devises : 
but  the  question,  **  whether  the  witness  was  a  cre- 
"  ditor,"  never  had  been  a^ked^  at  law,  nor  by  interro- 
gatories in  Chancery,  framed  to  establish  or  impeach 
a  will. 

If  the  general  rule  was  right,   the  deduction  seemed 
very  plausible. 

He  put  this  point  in  issue,  in  Chancery  ;  and  examined 
to  it,  in  behalf  of  the  heir,  in  several  cases.    Lord  f/ere- 
Jord's  will  was  one  of  the  first:  This  was  another. 

A  case  soon  happened  which  brought  the  general  pro- 
position flung  out  by  Ld.  Ch.  J.  Lee,  under  judicial  exa- 
mination. On  the  10th  of  February  1746,  the  Earl  of 
*?  H*?^^  Ailesbury  died;  having  made  a  will/l5th  May,  1746,  * 
notwiihttand.  <^f  his  whole  estate,  real  and  personal,  charged  with  debts 
ing  the  cor-  s^d  legacies:  the  three  subscribing  witnesses,  as  being  in 
rcctionof  the  his  service  at  his  death,  had  legacies;  one,  301.  a  year  for 
editor  of  Ld.  jifg.  \\^q  other  two,  pecuniary  legacies.  All  three 
S^^meoi,  in  ^^^<^^  ^he  12th  of  February  1746. 
his  p.  si.*of  He  had  made  a  former  will,  on  the  20th  o(  December 
his itt  part  1744,  attested  by  three  disinterested  persons;  under 
N.  B.  Maj,      which,  the  three  subscribing  witnesses  to  the  last  will 

prior  Tntime  ^^"'^  '^^^^  ^^^*'  the  same  legacies. 

to  Februarf,*     ^  '^'''.  ^^^  brought  in  Chancery,  to  have  the  latter  will 
1746.  '  established,  notwithstanding  this  doubt;  and  stating  the 

whole  matter.  Notwithstanding  the  will  of  1744,  which 
the  testator  had  revoked,  (as  he  thought  effectually,)  and 
might  probably  have  cancelled ;  it  was  a  benefit  to  the 
witness,  at  the  time  of  subscribing,  to  have  a  legacy  under 
the  last  will. 

The  cause  came  on  to  be  heard,  the  5th  of  November 
1748;  and  I  was  of  counsel,  in  it« 

I  had  taken  the  liberty  to  ask  Mr.  Justice  Denison, 
•*  whether  the  judgment  of  the  court,  in  the  case  of 

C498  1  **  -^^^y  V.  Dowsing,  went  upon  the  general  proposition.'* 
'I  He  told  me  it  did  no/;  but  upon  the  partictJar  circum^ 
stances.  As  to  himself,  be  was  not  of  opinion,  *'  that  an 
**  objection  of  benefit,  at  the  time  of  subscribing,  might 
**  not  he  taken  off',  by  being  disinterested,  at,  or  after  the 
"  death." 

I  mentioned  this  to  the  Lord  Chancellor, who  had  got 
from  Ld.  Ch.  h  Lee,  a  copy  of  the  opinion  he  delivefred ; 
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and  he  was  clear,  **  they  were  ^ood  mtnesses.^*{a)    At  the      1757. 
death  of  the  testator,  it  was  indifferent  to  thenii  wAtcA  ^moHAM 
will  prevailed:  besides,  they  had  released.{b)  He  declared         y. 
the  last  will,  of  the  15th  of  May  1746,  to  be  zvell proved^  cuetwtnd 
established  it ;  and  decreed  the  trusts. 

There  is  another  matter  touched  in  that  opinion  de* 
livered  by  Ld.  Ch.  Just.  Lee,  which  interferes  with  the 
rule  I  have  laid  down,  in  its  full  extent :  viz,  "  that  a 
'*  subscribing  witness  who  is  a  several  devisee,  which 
*'  devise  as  to  him  must  be  void,  shall  not  by  his  subscript 
"  tion  authenticate  the  rest  of  the  will."  But,  for  this, 
no  authority  is  cited.  In  the  case  of  Hiiliard  v.  Jennings, 
the  whole  land  was  devised  to  fVilliam  Hiiliard.  And  I 
am  satisfied  that  Ld.  Ch.  J.  Holt  took  the  distinction, 
"  that  the  will  might  be  only  void,  quoad  the  devise  to 
*•  the  witness ;"  because  Carthew,  (pa.  514.)  who  was 
counsel  in  the  case,  and  has  reported  it  the  most  correct- 
ly, hints  an  expression  of  that  kind,  viz.  "  that  it  was  void 
**  quoad  the  devise  of  the  lands  to  the  plaintiff;*'  andLd. 
Raymond^  in  the  case  of  *  Baugh  v.  Holloway,  says  ej:-  ^^  ^^5? 
pressty,  «  that  Ld.  Ch.  J.  Holt  so  determined."  ^^'  ^^^' 

The  validity  of  the  will,  as  to  the  persona/ estate,  was 
not  before  the  court;  and  never  could  come  before  the 
court,  because  that  question  belonged  to  another  juris- 
diction. The  case  in  Judgment  was  of  a  devise  to  the 
witness  only.  Ld.  Ch.  J.  Holt  might,  very  properly, 
throw  out  something  to  guard  against  inferences  from 
their  present  determination,  to  the  case  of  a  devise  to  a 
third  person. 

I  have  looked  into  the  Register-book,  for  that  case  of 
Baugh  and  Hollonay;  and  find  the  state  of  it  to  be  this — 
Richard  Baugh  died,  leaving  Elizabeth  his  wife,  and  two 
sons,  named  John  and  George;  having  first  made  his  will, 
dated  11th  June  1707,  whereby  he  devised  certain  pre- 
mises to  his  youngest  son  George,  bis  heirs  and  assigns, 
chained  with  the  payment  of  2001.  which  was  due  on 
bond  to  Lancelot  Baugh,  the  testator's  younger  brother. 
And  the  said  testator  also  devised  certain  other  lands,  to 
the  said  George^  with  a  proviso,  that  on  the  said  George^s 


{a)  The  heir  or  executor  named  in  a  testament,  cannot 
be  a  witness  to  it,  for  it  is  his  own  affair,  Strahan's  Domat, 
vol.  2  page  21.  This  is  warranted  by  reference  to  the 
Digest,  and  the  Institute,  De  Testamen.  Ordinan.  par. 
10,  11.  though  the  last  part  only  is  referred  to  by  Domat. 

(b)  This  made  them  good  witnesses,  if  they  had  not 
released:  consequently  this  is  no  authority  that  the  re« 
}ease  would  have  taken  off  the  objection. 
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,     1757.      attaining  twenty^-one,  and  having  lOOOl.  paid  him,  then 

wiMiiuAM  ^li^'^^  ^^^  premises  should  return  to  his  eldest  son  John. 

y^         And  in  case  both  his  said  sous  should  die  under  twenty- 

CHETWYND  ^^^  ^^^  Unmarried,  then  the  said  testator  devised  the 
said  first-mentioned  premises  to  his  wife  Elizabeth^  her 
heirs  and  assigns,  charged  with  the  payment  of  the  said 
200L  to  the  said  Lancelot  Baugh^  and  also  with  the  pay- 
ment of  1601.  to  the  said  Lancelot  BaiigA*s  children ;  and 
devised  the  said  last-mentioned  premises  to  his  brother 
Edmard  Baugh^  his  heirs  and  assigns.  Both  the  testator's 
said  sons  died  without  issue,  underage:  and  Elizabeth 
Baugh  possessed  and  enjoyed  the  said  premises  under 
the  said  will,  and  afterwards  died>  flOth  October  1714; 
having  first  made  her  will,  and  devised  the  said  first- 
mentioned  premises  to  Catherine  RuKlins^  charged  with 
the  payment  of  her  debts,  and  also  subject  to  the  said 
charge  made  by  her  husbaud*H  will.  Catherine  RnwHns 
entered,  and  enjoyed  the  said  premises,  and  died ;  hav- 
ing made  her  will,  dated  26th  May  171()»  and  devised  the 
said  premises  to  Anne  Oxenden  and  Elizabeth  Hollowqy 
as  tenants  in  common,  charged  wjth  the  payment  of  the 
debts  and  legacies  appointed  to  be  paid  thereout  by  the 
said  Richard  Baugh^  and  also  of  the  debts,  &c.  of  the  said 
Elizabeth  unsatisfied  by  the  sdid  Catherine  Rawlins.  The 
said  jJnne  Oxenden  and  Eliz,  Holloway  claimed  the  said 
premises,  as  only  children  oi  John  Hollozcay  by  Anne  bis 
wife,  and  as  co-heirs  at  law  of  the  said  Eliz.  Baugh  and 
Cath,  Ravelins.  Lancelot  Baugh  filed  his  bill,  and  claimed 
as  uncle  and  heir  at  law  of  John  Baugh  the  surviving  son 
of  his  brother  Richard  Baugh ;  thereby  impeaching  his 
said  brother's  will. 

The  order  is  stated  right  in  1  Peere  fVms.  658 :  and  on 
searching  the  register's  book,  it  could  not  be  found  to 
have  come  on  again.  Therefore  it  is  reasonable  to  think 
the  heir  must  have  been  advised  to  drop  it. 

Devises  of  lands  difler  extremely  from  teills.  They 
are  no  appointment  of  an  heir;  they  create  no  represent 
tatioB ;  the  devisee  does  not  stand  in  the  place  of  the 

^3,  4  W.  &  devisor,  as  to  simple-contract  debts :  and  till  the  *  statute 

M.  c.  H.  of  King  William^  the  devisee  was  not  liable  to  specialty 
debts,  (because  he  was  considered  as  an  alienee,  and  not  as 
the  heir.)  They  are  conveyances  or  dispositions  mor^tk 
eausd:  and  that  is  the  reason  why  a  roan  cannot  devise 
lands  which  he  shall  afterwards  acquire. 

One  devise  may  be  void,  (as  in  the  case  of  this  very 
will;)  and  the  devise  of  another  estate,  good.  There  is 
no  probate  of  the  whole  instrument :  every  several  de- 
visee must  make  out  his  title,  in  a  distinct  caase,  and  dc 
noTOy  against  every  new  party. 
Upon  legal  principles,  there  is  great  weight  in  the  dia- 
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line tion  said  to  have  been  made  by  Ld.  Ch.  J.  Holt:  and      lYdJ. 
the  authors  referred  toby  Swtnharne  are  strong,  upon  the  windham 
reason  and  fitness  of  the  thing.  y^ 

The  danger  of  fraud  fiom  the  imagination  "  that  fourQ„£^^yYNi> 
"  witnesses  might  *  divide  the  estate  among  them,"  seems  »  »   --,  i ' 
very  chimerical.     That  very  conirivance  would  overturn  jq^^Ii^  ,jil^f* 
the  will.    If  it  would  not,  they  might  a9  well  execute  each  for  the' 
their  scheme,  by  four  devises  in  four  paragraphs,  severally  three  otben» 
attested.  V^'^^-^ 

Thirdly— In  the  third  and  last  place,  1  proposed  to  {^fhMT 
consider  the  present  case  under  its  020//  circumstances.        others  1 

These  witnesses  are  in  the  nature  o( legatees ;,  not  geve- though  none 
ral  devisees.  of  ihem  could 

The  presumption  of  "interest  at  the  time  o{  tubicrip^  ^^^^^^^^ 
"  tion^  is  not  taken  off^  at  the  deaths  by  the  principal  funds  the  defiie  to 
f>eing  more  than  sufticient :  it  is  taken  oft',  before  the  ^ria/, hirowlf. 
by  the  debts  being  paid. 

But  the  benefit  at  the  time  of  subscribing  was  nothing. 
It  does  not  appear  the  principal  funds  then  were  deficient. 
The  legacy  is  a  bare  possibility ^  upon  a  contingency; 
which  contingency  never  happened. 

But  I  will  go  farther,  I  think  a  charge**  to  pay  debts* 
ought  not  to  incapacitate  subscribing  witnesses;  although 
they  wanted  and  claimed  the  benefit  of  it.  Every  honest 
man  should  make  that  charge  in  his  will:  he  who  omits 
it,  is  said  to  sin  in  his  grave. 

Fraud  can  not  be  presumed,  from  inserting  a  clause 
which  it  would  be  iniquitous  not  to  put  in. 

No  man  would  resort  to  wicked  and  fraudulent  prac- 
tices, to  get  his  debt  charged  upon  land  by  the  rriV/  of 
his  debtor :  if  he  suspected  the  debtor's  circumstances, 
he  would  not  stay  till  his  death  or  trust  to  a  revocable 
security. 

The  presumption  of  fraud  in  this  case  would  be  against 
justice  and  truth :  and  the  public  inconvenience  so  great, 
that  hardly  a  will  could  stand. 

This  charge  ought  to  be  in  every  will. 

The  persons  attendant  upon  a  dying  testator,  and 
therefore  most  common  witnesses,  are  s^enerallv  in  some 
degree  creditors;  such  as  servants,  parson,  attorney, 
apothecary,  &c. :  and  the  disallowing  such  persons  to  be 
witnesses  can  not  answer  ends  of  public  utility. 

Upon  the  whole  we  are  all  of  opinion  that  this  will  is 
du/y  attested  by  three  witnesses. 

Judgment  for  the  Plaintiff* 
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BEX  Rex  versus  Stronci. 

V. 

STRONG.  TVr^-  Clayton  had  moved  (on  the  19th  instant)  that  the 
rs.C.  Saycr'f  -*-^-"-  defendant  might  be  at  liberty  (without  paying  any 
L  C.  217.1  costs)  to  pay  into  court  40«.  being  the  penalty  for  his  exercU^ 
Pfloalij  for      ing  the  trade  of  a  grocer,  for  the  space  of  one  month; 

trmS^\nn  ^^^^^^^  ^^  ^  ^^^*  ^'  ^- »  whereof  he  had  been  convicted 

toibefUlai^  upon  an  indictment  found  at  the  last  Cumberland  assizes; 

paid  into        (which  proceedings  the  defendant  had  removed  hither  by 

court  without  certiorari:)  and  that  thereupon  the  recognizance  might  b^- 

*^****'  i  discharged:  and  he  founded  his  motion  upon  the  authority 

of  Rex  V.  French^  Pa$ch.  24  G.  2.   B.  R.  Rex  v.  Fisher, 

Tr.  24  G.  2.  B.  R.  (both,  on  the  motion  of  Mr.  Ford;)  in 

which  cases  this  was  done ;  because  by  5,  ii  IV.  Sf  M.  c,l\. 

%  3.  no  costs  are  payable,  but  upon  indictments  brought 

by  the  party  e^rieved^  or  upon  prosecutions  by  justices^  &c. 

or  other  civit  officers  prosecuting  as  such.    And  so  it  was 

also,  in  a  former  case,  of  Rex  t.  Mary  Incledon^  M.  20 

G.  2.  B,  R.    A  rule  was  made  to  shew  cause.    And  now, 

Mr.  Norton  not  objecting  to  this  motion,  (being  satisfied 

with  the  cases  cited — ) 

1  he  said  Rule  was  made  absolute. 

Jemkin  versus  Whitekouse  and  another. 

Prohibitioo     1%T^'  ^^^<>^^^  moved  for  a  prohibition  to  the  consis- 
totbefptritual  "^^  tory  court  of  the  Bishop  of  Coventry  and  Lichjield, 
court,  to 9taj  tostay  proceedings  in  a  cause  there,  relating  to  the  will 
proimdiDjjf     0^^  married  woman,  who  was  a  midwife  by  profession, 
rmanied        ^^^  ^^^*  ^V  ^^^  marriage  settlement,  a  power  given  her 
woiiisD,exe.   ^o  make  a  trill  {or  the  disposition  of  her  personal  gains  in 
cuteduodera  that  profession.     He  said  this  was  not  a  will,  properly 
P?^^f®"'      speaking:  ^feme^overt  can  not  make  a  will  ;  xmd cited 
mwritSj         ^  -Mod 211.    Anonymous,  as  in  point.    Also  in  a  case,  of 
Kttlement       ^^^  ^-  Dr.  Bettesworth^  upon  the   application   of  Miles 
Barnes^  Esq.  against  Diana  Robson^  daughter  of  Diana 
Elwick  formerly  Diana  Robson  and  late  wife  of  Governor 
Elwick,  on  27th  November  1751.  M.  25  G.  2.  B.  R.  this 
court  agreed  "  that  the  spiritual  court  could  not  treat  it 
••  as  a  will,  by  granting  probate  of  it;"  though  it  is  true, 
in  that  case,  the  court  did  not  even  make  a  rule,  "  to 
*•  shew  cause  why  a  prohibition  should  not  go;"  because 
r    432    1  ^^^y  thought  the   spiritual  court  had  taken   the  right 
*•  -^  method,  viz.  annexing  the  paper  or  instrument  purporting 

to  be  Mrs.  Elwick' svf  il\,  to  an  administration  granteil  to 
her  said  daughter  Mrs.  Diana  Robson,  upon  the  renuncia- 
tion of  the  executors.  And  so  1  SWA.  313.  Shardelow  v. 
Naylor,  and  Farresley  1 47.  S.  C.  shews  '*  that  this  is  not  a 
"  will,  nor  proveable  by  the  ordinary." 
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And  the  Cdise  of  Burnet  v,  Holgrave^  in  Equity  Cases      1757: 
Ahr-p,  296.  shews  that  this  is    not  in  its  own  nature    jenkik 
testamentary.  v. 

And  he  said  that  the  administtation   granted   to  the     white- 
husband  had  been  brought  into  the  spiritual  courts  pendente  house  and 
ftfethere:  which  he  prayed  might  be  re-delivercd  to  anotheb. 
him ;  and  that  this  last  clause  might  be  added  to  the 
rule. 

Lord  Mansfield — That  is  going  too  far:  we  will  not 
add  that. 

In  a  cause  of  Ross  v.JEwer^  in  Chancery,  *  there  was  a  •  5lh  Jalj 
power  to  a  feme  covert;  "  to  appoint  by  tvill.**    Lord  1744. 
Chancellor  held  clearly,  "though  such  will  operates  as  t*„^*k' 1*6. 
"  an  appointment,  \tmust  beproved  in  the  spiritual  court :"  *  ^^  j^^  j* 
and  he  would  not  proceed,   tiil  the  will  was  sop? ore(2. 
It  was  not  material  for  him  to  consider  of  the  precise  form 
in  which  it  was  to  be  proved ;  whether  by  a  strict  probate^ 
or  by  granting  administration  with  the  appointment  in 
nature  of  a  will  annexed ;  and  therefore  that  point  was  not 
entered  into.     Butthe/ac^  "  that  the  paper  scr^s  her  will, 
**  in  case  she   had  a  power  to   make  one,"  must  be 
established  by  the  ecclesia$ticaf  court :  for  such  an  appoint- 
ment is  in  the  M^r/ureofa  will,  and  attended  with  ail  the 
consequences  of  a  will. 

As  to  the  determination    in    the  case  of  Burnet  v.  [i  Vez.  65, 80. 
Holgrave,  "  that  money  appointed,  under  the  execution  V>n«  Devise, 
"  of  a  power,  by  such  a  will  should  not  lapse;*'  it  was  very  ^^'  ^'^'^ 
fully  considered,  and  contradicted   iti  the  cause  of  the 
Duke  of  Marlborough  against  the  Earl  of  Carlisle^  Earl 
Godolphin^  and  others,  in  t  Chancery.  +  ?6lh  Not. 

The  cases  cited  or  referred  to  by  M  r.  Madocks,  shew  that '  '^* 
administration  may   be  grunted,    with    the   appointment    . 
unneied :  which  proves  it  to  he  testamentary.     For  nothing 
can  be  annexed  to  an  administration,  but  a  testamentary 
disposition;  which  is   proved  and   established    by   the 
ecclesiastical  court  in  that  form. 

But  if  the  question  be,  "  whether  the  wife  Aflrffl/wtrer 
"  to  make  an  appointment  in  the  nature  of  a  will,  and 
"  thereby  to  deprive  the  husband  of  any  benefit  which  by 
"  law  would  devolve  upon  him  in  consequence  of  her 
"  death,"  that  is  a  question  proper  to  be  considered  here:  r  4.33  "1 
and  if  she  had  no  such  power,  this  court  will  grant  a 
prohibition.  And  sofar^  the  case  in  1  Mod.  211,  cited  by 
Mr.  Madocks,  goes  expressly. 

It  seems  right,  therefore,  to  grant  a  rule  "  to  shew 
"  cause  why  there  should  not  be  a  prohibition;"  and 
then  the  case  will  be  better  understood,  under  all  its 
circumstances. 

The  COURT  granted  a  rule  to  shew  cause  i 
But  it  never  came  on  again. 
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1757.  Rex  versus  Stephevs. 

REX 

V-  TMT^  ^^-^  moved  for  an  information  in  nature  of  ft 
STEPHENS.  XT-1.  qf^o  warranto  against  the  defendant  John  Stephens^ 
|j^~y»  esq.  to  shew  by  what  authority  he  acted  as  one  of  the 
ber  1 757.  '  aldermen  of  the  corporation  of  St.  Ives  in  ComwalL 
Quo  warranto  ^^^  ^^^^  upon  which  the  information  was  prayed, 
notto1>6  ^^s  the  defect  of  the  defendant's  title:  which  stood  as 
granted  after    fol  lows  : 

l^llapfe  of      John  Noa// was  elected  alderman  in  Jwiiel728,wiTHOUT 

rSc€*4D  m     f^^'^g^hena  burgess  or  assistant ;  (which  was  a  necessary 

iSS.l         '    previous  qualification:)  and  the  said  JoA/i  Noa// was,  the 

next  year,  elected  mayor.     And  all  the  succeeding  mayors 

and  aldermen  were  elected  under  Noallundhis  succetsoif 

in  the  mayoralty^  (each,  under  his  respective  predecessor;) 

and   likewise  by  aldermen  claiming  under  NoalVs  said 

i/^/ec/tre  elect  ion  ;  till  in  September  1741,  the  defenoanv 

was  elected  alderman^  by  such  DEFECTivEe/ectorf  asafore* 

^said ;  and  in  November  1742,  he  was,  by  the  like  and  no 

better  authority,  elected  mayor.     And  it  was  sworn  that 

by  the  constitution  of  the  said  borough,  there  can  be  no 

DUE  election^  of  a  mayor  or  alderman,  without  a  legal 

mayor  presiding  at  such  election. 

Note. — Noall  died,  a  year  ago,  in  quiet  possession  of  bis 

office  of  alderman. 
The  couriT  were  clear  and  unanimous  in  refusiko 
to  grant  this  information ;  by  reason  of  the  staleness  of' 
'  the  defect  of  title,  assigned  as  the  foundation  for  it ;  which 
was  of  no  less  than  twenty-nine  years  standing.     For  they 
thought  it  would  be  of  very  ill  consequence  ta  corpora- 
tions, if  the  court  should,   after  so  many  years   ac- 
*  quiescence,  quiet  a    movere,   and    call   corporators  to 

account  for  acting  under  such  elections,  depending  upon 
L     *34    J  the  prior  rights  of  others,  whose  rights  had  never  been 
before  objected  to :  which  must  occasion  infinite  confusion 
in  corporations. 
And  they  said  that  though  there  was  indeed  no  statute 
•  V.  post         ^^^  ^^^^  *Jixed  rule  of  limitation,  as  to  the  length  of  time 
pt.i96i.         which  should  suffice  to  quiet  the  possessors  of  these 
17th  Novein-  offices;  yet  the  court,  in  their  discretion,  ought  to  refuse 
w^dud^^  granting  these  motions,  after  a  great  length  of  time,  (a) 
caiueti  it  was  fixed  to  twenty  years. 

{a)  There  is  no  statute  of  limitations  that  bars  an  action 
upon  a  bond  ;  but  a  jury  may  presume  the  debt  to  be 
discharged,  where  no  interest  appears  to  have  been  paid 
for  sixteen  years :  but  shewing  the  party  not  in  circum- 
stances to  pay,  or  a  recent  acknowledgment,  the  jury 
must  say  the  contrary.  Cowp.  109. 
.   8 
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And  Lord  Mansfield  observed  that  there  was  no  1757, 
direct  and  express  limitation  of  time,  when  a  bondshovild  rex* 
be  supposed  to  have  been  satisfied :  the  general   time  ^^ 

indeed  was  commonly  taken  to  be  about  twenty  years;  sxephcns 
but  he  had  known  Lord  Raymond  leave  it  to  a  jury  upon  [1  Dura.  272.] 
eighteen  years. 

Mr.  Just.   Foster   mentioned  a  case  of  Malmetbury^ 

not  so  strong  as  this  case  ;  where  an  information    was 

den  ied.  *  ♦  In  a  cane  of 

Rex  V.  Major 
of  Bridgwater,  M.  6-  G.  1.  B.  R.     An  information  wai  refuted,  after  tbirtj-fi?e 
yearf  acquiescence  under  the  new  charter. 

And  Mr.  Just.  Dexison    mentioned  a  like  case  in 
t  Leominster :  in  which  he  himself  was  counsel  f  f  BdI  the 

Leominster 
caie  (which 
wa*    Rex    T. 
Spencer,  lit  Jane  1741.  Tr.  14, 15  G.  2.  B.  R.)  was  not  determined  nponthis 
point}  (far  from  it,  indeed*.)  It  was  refused  for  the  insufficiency  of  the  affidavit  and 
not  properly  proving  the  bye-law  on  which  the  motion  was  grounded* 

Per  Cur,  unanimousl}% 
The  motion  was  denied.  (n\ 


[a)  Michaelmas  1766.  A  rule  was  made  that  no  informa- 
tion in  the  nature  of  a  quo  warranto  5hall  be  granted  on 
a  cause  arising  above  the  distance  of  twenty  years  ;  cited 
on  a  rule  to  shew  cause,  &c.  Rex  v.  Hawes,  may  or  of  Wr/i- 
chelsea,  HiL  1763.  And  that  length  of  time  alone,  less  than 
twenty  year*,  would  not  be  sufficient  to  refuse  granting 
an  information  ;  but  the  objection  to  Datees  being,  that 
he  was  not  a  resident,  nor  paid  scot  and  lot  in  September 
1747>  when  he  was  made  a  freeman,  which  by  the  usage 
of  the  borough,  was  necessary  to  entitle  him  to  be  ad- 
mitted to  his  freedom,  the  court  at  the  distance  of 
nineteen  years,  as  this  was,  would  not  grant  the  informa- 
tion to  try  these  facts. 

The  rule  was  to  shew  cause  why  an  information  should 
not  be  granted  against  him,  for  usurping  the  franchise  of 
a  freeman,  which   the  court  said  was  a  fairer  way  of 
applying,  than  it  would  have  been  to  have  applied  for  an 
information  for  usurping  the  office  of  mayor:  though  the 
court  were  of  opinion,  that  as  the  freedom  of  the  city  was 
a  necessary  qualification   to  entitle   him   to  be  chosen 
mayor,  in  an  information  against  him  for  usurping  the 
office  of  mayor,  the  want  of  this  qualification,  to  be  made 
free  at  the  time  he  was  made  so,  might  be  given  in 
evidence ;  and  in  that  they  were  very  clear,  though  in  this 
case,  it  would  make  no  difference  if  it  were  not  so.     But 
the  cause  was  argued  again  the  next  day,  and  stood  over 
to  Trinity  term,  and  then  the  rule  was  discharged. 
Vol.  L  D  d 
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1757, 

REX 

V.  Rex  rersus  Inhabitants  of  Lower  Swell. 

INHABIT* 

ANTS  of        See  this  case  abridged,  in  the  Tadle;  and  at  large  in 
LOWER  the  quarto  edition  of  my  S£TTLEM£>T-cases,  No. 

swell.  140.  pa.  43G. 


_  ^  CocKERiLL,  Assignee,  rer5«/s  OwsTON. 

r    436    ] 

Mondjy,  rilHE  question  was  whether  a  bankrupt* s  ctrli/icafe^ 
SSth^Novem.  X  obtained  alter  j  udgmen t  in  an  action  upon  a  bait-bond^ 
'  '  against  the  bankhupt  himself,,  (for  the  bail  were  not 
Bankrapt  at  all  concerned  in  this  motion,)  should  discharge  the 
liable  to judg- ^^^/.^,^^^  from  this  judgment  upon  the  bail-bond,  as 
Sond.^*  "well  as  from  the  origi/i£i/  debt ;  (which  the  plaiutifi^'s 
[See  i  Botan.  counsel  agreed  that  it  did  discbarge  him  from.) 
450.S|r.  1043| 

Jl«o.]  Note — The  defendant  had  paid  the  money  into  the  she- 

riff's  hands,  upon  being  taken    up   by  a  ca.  sa.  in 
order  to   procure  his  liberty.     So  that  the  motion 
was  **  that  the  money  might  be  restored  to  the  de- 
**  fendant,  with  costs."    And  the  court  had  granted 
a  rule  **  to  shew  cause,"  upon  Mr.  Luke  Robjnson's 
motion ;  against  which  rule,  Mr.  Clayton  now  shewed 
cause. 
The  court  held,  that  the  certificate  obtained  subse- 
quent  to  the  bringing  of  this  action  upon  the  bail-bond, 
(though  such  certificate  was  founded  upon  an  act  of  bank- 
ruptcy vrior  to  the  bringing  this  action  upon  the  bail- 
bond,)  aid   HOT  discharge  the  bail-bond;  althougti  it  dis* 
charged  the  original  debt :  for  that  this  was  a  new  and 
distinct  cause  ojaction. 

Indeed  such  certificate  shall  discharge  the  proceedings 
depending  against  bail  in  an  action  upon  the  old  debt, 
Xs^ho  are  not  already  fixed  :  so  it  has  been  lately  deter- 
mined. P*.  ante, pa.  ^^i.  JVoolley  v.  Cobbe  ^'  aL  (which 
is  the  case  they  hinted  at.) 

Rule  discharged  :  and  ordered  that  the  sberitT 
pay  the  money  to  the  plaintiff. 


The  End  of  Michaelmas  Term  1757.  31  Geo.  5, 
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Rose  versus  Green.  Thursday, 

26th  January, 

npHIS  case  came  before  the  court  upon  a  reservation  by  1758. 
-■-    Lord  Mansfield  at  nisiprius  at  Guildhall,  for  the  opi-  Pritoner  be- 
nion  of  the  court "  whether  the  defendant  became  a  bank-  m^  carried 
rupt,  on  the  31st  of  March,  or  on  the  6th  of  May ;"  which  J^^jj^jjsjj^*^ ' 
particular  day  was  to  be  indorsed  upon  the  postea,  ^o^^^' ^\i^ pc^^'J- 
ably  to  such  opinion.  •  tion  of  the 

This  Mr.  Green  having  been'arres/e J /or  debt  in  Kent,  sheriflT,  and 
on  the  3lst  of  Mc/rcA,  was  afterwards,  on  the  Gth  of  May  «'l«nff"P«« 
following,  brought  up  by  an  AaAe^w  corpus^  in  order  ^^  J ^  *t  wcap!^' 
be  turned  over :  and,  on  the  road  to  the  judge's  chamber,  iog  within 
was  permitted  (at  the  desire  of  himsrlf  and  his  father)  tostat.  21  Jac.l. 
call  at  his  attorney's  house  (Mr.  Pen/old's)  upon  Garlich  c  19.  f.  2.  so 
Hill  in  the  city  of  London,  which  was  out  ofthe  county  '^JI'  "^^3^^^^^ 
of  Kent ;  and  was  carried  thence  (by  a  habeas  corpus)  di"  ^^^ 
rectly  to  a  judge's  clianiber,  to  be  bailed  ;  and  accordingly  [s.CBull.^s?,] 
was  bailed,  but  was  instantly  Mere  surrendered  by  his 
bail,  in  discharge  of  themselves,   (who  had  just  before 
bailed   him:)  and   thereupon  committed^  eo  inst\nte, 
to  the   Kings    Bench  prison  ;  where  lie  lay  above  two 
months,  viz.  from  the  said  6th  of  May  till  the   15th  of 
July  next  following. 

Sir  Richard  Lloi/d,  Mr.  C^/Weeo/^  and  Mr.  BfliwAam  [Sae  2  Item, 
argued  that  this  was  an  act  of  bankruptcy /wm  the  time  142.) 
of theyiri/ arrest ;  taking  it  either  of  these  two  ways; 
riz.  either  1st,  AS  a  lying  in  phison  two  months  after 
having  been  arrested  for  debt;  (under  21  J,  1.  c  19. 
§  2.)  Or  2dly,  as  an  escape  out  of  prison,  (under  the 
same  clause,)  this  arrest  being  for  above  the  sum  of  lOOK 

1st.  If  a  trader  surrenders  himself  in  discharge  of  his  f  438  3 
bail,  and  t/ien  lies  two  months,  it  is  a  bankruptcy  from 
the  first  arrest.  Smith  v.  Stracy^  2  Ann.  1  Satk,  110.  at 
nisiprius  at  Guildhall — Ld.  Ch.  J.  Holt  so  inclined,  and 
gave  his  reason  for  it:  which  case  was  subsequent  to  the 
case  of  Carney.  Coleman  inl  Salk.  100.  (where  indeed  IhiB 

Dd2 
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1758.      c^urt  held  otherwise.)  Tribe  v.  Webber^  P.  17  G.  2.C.  U. 

,         HOSE*        ^^^  ^  distance  of  more  than  nine  months  between    the 

^^  putting  in  bail,  and  the  sunender. 

GREEN.         ^^'y*  His  being  in  London  was  an   escape;  and  the 

debt  being  above  100/.  this  escape  is  an  act  of  bankruptcy 

from  the  first  arrest. 

Mr.  Norton  and  Mr.   Burrell,  contra.— The  question 
upon  the  case  stated  at  the  trial,  and  reserved  for  the 
opinion  of  the  court,  is,  •*  whether  he  shall  be  a  bankrupt, 
from  the  31st  ofMarch^  when  he  was  Jirst  arrested  :  or 
from  the  6th  of  May ^  when  he  was  surrendered^nd  com- 
mitted to  the  marshal ;  (in  whose  custody  he  lay  from 
the  6th  of  May  till  the  15th  of  Jw/y.") 
As  to  the  2d  point— this  was  not  a  wilful  escape  in 
the  prisoner:  but  he  was  carried  out  of  the  county  by  the 
sheriff.     And  surely  this  act  of  a  third  person   shall  not 
make  a  man  a  bankrupt.     Nor  indeed   can  a  permissive 
escape  suffered  by  the  sheriff,  or  any  act  of  the  sherijff^  make 
a  man  a  bankrupt;  who  is,  in  many  respects,  considered 
as  a  criminal. 

As  to  the  1st  point — when  a  person  is  once  admitted  to 
hail,  his  lying  in  prison  subsequent  thereto,  viz.  the  Jit  st  day 
of  his  DOING  so  after  being  surrendered,  shall  be  the  time 
to  which  his  banKrupicy  shall  rtlate  :  and  not  the  time  of 
the  first  arrest,  upon  which  he  put  in  bail. 

The  case  of  Duncomb  v.  Walter  in    1  Ventr,  370.  is  ill 

reported  there.     So,  in  3  Lev.  57.  it  is  ill  reported.     It  is 

also  reported  in   Sir  Tho.  Raymond  479.  and  in  skinner, 

twice  ;  viz.fo.  22  ^  87,  88.    In   which  last,  it  appears 

to  be  solemnly  settled,^'  that  the  relation  to  make  a  man 

"  a  bankrupt  ought  to  be  upon  an  actual  lying  in  prison, 

t  N.  fi.  None  •*  and  not  upon  putting  in  bail  only."  f 

of  *^«^ J«:         Carney. Coleman,  1  Salk.\OQ.  is  S.P.  viz. "  that  the  bank- 

oueareweU    "  ruptcy  shall  only  be  from  the  time  of  such  first  arrest, 

drawn  up, ex-''  fi/>on a;AicA  he  lies  in  prison:  not  where  he  puts  in  suf- 

ccptSir  Tho.  *'  ficient  ftflf/."     And  in  17  G.  2.  Tribe  v.  Webber,  C.  JB. 

'^V^k^"*^**    per /o^  c?/r.  the  same  point    was  resolved   unaiymously. 

^/^"    /rhecaseofS/wi^^  only  an 

iD^t  withan^pi^'^^^f  ^^*  Ch.J.  Holt^  ^t  nisi  prim. 
ndjoaraatur.  And  it  is  admitted  that  the  present  defendant  was  at 
r  439  3  i^^S^*  »t  a  time  intervenmg  between  the  arrest  and  the 
surrender.  But  even  allowing  him  to  have  remained  io 
custody  of  the  sheriff  of  Kent,  yet  the  two  months  can 
only  run  from  his  first  lying  in  prison.  There  must 
be^oiRtftiroe  (more  or  less)  between  his  being  bailed,  and 
his  being  committed  to  the  marshal.  Therefore  he  was 
only  a  bankrupt /rom  the  6th  of  May. 

Sir  Richard  Lloyd  was   beginning  to  reply:  but  the 
COUTi  thought  it  unnecessary. 
JLpup  MA2«sri^LD  observed  tl;iat  where  positive  laws 
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fixed  and  described  what  should  be  looked   upon  as  acts       17^3. 
ofbankniptcy,  they  ought  to  be  construed  according  to       kosb 
their  iHiention,  and  so  as  to  answer  the  ends  of  public  bene-  y^ 

fit,  which  the  legislature  had  in  view.  green. 

^  In  thus  construing  this  act  of  parliament,  he  held  this  Second  point 
case  not  to  be  such  an  escape  as  tiiat  the  man  should  be 
thereby  rendered  a  bankrupt  and  a  criminal.  For  the 
act  clearly  intended  such  an  escape  made  by  a  prisoner, 
as  shews  that  he  means  to  run  away,  and  thereby  defeat 
his  creditors.  But  this  is //o^  such  an  escape;  and  cer- 
tainly, a  man  shall  not  be  made  a  criminal^  where  he  had 
not  the  least  criminal  intention  to  disobey  any  law  what* 
soever.  There  is  mo  escape  at  a//,  in  the  5^m«  of  this  act 
of  parliament :  Ae  r^/w(w"/ferf  substantially  in  custody^ 
notwithstanding  his  being  thus  carried  into  another 
county.     _ 

Where  bailii  really  put  in,  the  bankruptcy  only  relates  Fint  point 
to  the  time  of  the  surrender.  The  most  substantial 
trader  is  liable  to  be  arrested;  and  the  mere  Aeing  ar- 
rested is  wo  presumption  of  insolvency;  the  presump- 
tion from  his  lying  in  prison  two  months,  without 
being  able  to  get  bail,  is  a  very  strong  one.  But  th  is  sort 
of  bailing  is  a  were  form,  to  turn  the  defendant  over 
from  one  custody  to  another :  the  hzW  never  justify. 

And  upon  cases  of  superseding  actions  by  reason  of 
the  plaintiff's  not  proceeding  upon  them  within  two  terms, 
being  merelu  turntd  over  from  one  custody  to  another^  is 
always  considered  as  a  continuance  of  the  same  imprison- 
ment. And  so  I  think  it  is,  in  the  present  case,  upon  the 
present  circu»ustances  :  notwithstanding  what  I  have  de- 
clared as  my  opinion,  upon  iYit general  principle,  and  upon 
a  fair  and  substantial  bailing.  Therefore  in  the  present 
case,  I  think,  the  bankruptcy /tir5  a  relation  to  the  first 
arrest. 

Mr.  Just.  DcNisoN  concurred,  clearly,  in  both  points.  Second  point* 
Can  it  ever  be  called  an  escape  within  the  meaning  of  this 
act;  when  the  man  by  permission  of  the  sherilf /?(iwe*  r     ^-q    -i 
through  awother  county y  in  being  carried  to  a  Judge  or  to  L  J 

the  court  ?  Can  this  be  esteemed  d  criminal  act  of  the  man 
himself  ?  Most  certainly  not. 

Nor  can  this /brwtf/  bail  put  in  rdthoutjuhtificntion^  and  Firrt  point. 
ON ly  in  ORD  LK  to  he  surrendered^  ( which  is  a  mere  matter 
of  form,)  he  considered  as- being  out  of  custody,  \\\thvn 
the  intent  and  meaning  of  this  act.  No  :  it  is  a  contimmtion 
of  the  same  imprisonment :  and  has  relation  to  the  first 
arrest  and  imprisonment. 

Mr.  Just.  Foster  was  clear  on  both  points:  and  ex- 
pressed himself  to  the  same  eftect,  as  Lord  Mansfijsld 
and  Mr.  Justice  Den  ison  had  done. 

Mr.  Just.  Wilmot  also  most  clearly  concurred.    And 
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1758.      ^®  ^^^^  '^  down,  "  that  these  bankruptcy-acts  were  to  be 
HOSE       "  construed  according  to  their  real  intention.** 
y  Ist  Point.     The  general  principle  of  the    cases   cited 

CREEN.     *6  right:  but  the  reasow  of  them    is  strongly  against  the 
present  one,  as  it  stands  circumstanced.     Here  is  not  a 
single  moment^  in  which  tiie  man  is  out  ofcastodtf  :  itis  a 
mere  form  of  changing  his  prison. 
Thewordsof     And  the  very  *  act  itself  distinguishes  between  common 
k  are,  **  or     t)ail  (or  no  bail  at  all,)  and  sufficient  bail.     Now  this  bail, 
procure  his      in  the  present  case  is,  in  effect,  no  bail  at  all. 
enlarg;eiiicnt        ^j  Point.  The  acts  which  render  a  bankrupta  criminal, 
?«J!!!fi!!"^ '"  -must  mean  an  escape  against  the  consent  of  the  sheriff; 

common  or  .  i*f.i-  ^'i         *» 

ftired  bail/     ^  runmng  away^  ^ndoreaktng  his  prison :  certainly  not  such 

v.  ^  3.  ^  this  was,  UNDER  M^  consent  of  the  sheriff. 

Cur.  Ordered  thepostea  to  be  indorsed, "  that  Greeu 

"  became  a  bankrupt  ou  the  3 1st  of  March.** 


Friday,  ilih 
JaDuarj,1758. 


Waring  versus  Griffiths,  et  al'. 


ntst  pnus. 
upon   a 


pre- 


A  right  of      rriHIS  was  a  case  reserved  upon  a  trial  at 

burial  in  the     X      The  plaintiff's  action  was  founded      ,  _      _   ^__ 

b**°ra!cribed  •^'|P^'^^  nght  of  burial  of  any  person  dying  in  his  house 
for  ai  belong- ^t  ^''■'^*^'*^^»  ^^^^be  chancel  of  the  ciiurch  of  Osrresrree: 
ing  to  an  in  the  exercise  of  which  the  defendants  had  disturbed 
uncient  mc«-  him.  x^nd  they  themselves  acknowledged  that  they  had 
!H*S®-  -  disturbed  him  in  it. 


pi.  4.  that  the  defendants  did  disturb  him  in  burying,  S^c.  and 

5Dam>  767]  apf/e  wrong-doers:  but  (it  was  also  stated)  that  25.  was 
nv E  to  the  parish  oi  Oswestree,  (or  every  person  buried  in 
the  chancel  of  that  church. 

Mr. -4s/o«,  on  behalf  of  the  plaintiff,  argued  that  here 
were  two  cross  prescriptions  ;  and  that  the  tu:o  prescrip- 
tions were  distinct  and  collateral :  one,  for  the  plaintiff  to 
•  bury,  <^c.  the  other,  for  the  parish  to  receive  a  payment  of 
^,  S^c.  for  it :  and  therefore  it  was  icot  necessary  to  alledge 
the  latter,  in  the  declaration,  it  being  only  a  collateral 
recom pence.  And  he  cited  Cro.  Elit.  546.  Sf  563.  Lovelace 
V.  Keyuold%y  a  prescription  for  common  ;  and  found  that 
he  had  common,/)ayi/?gfor  it,  6^c.  So  that  that  was  part 
of  the  prescription  ;  a  condition  precedent  ;  it  was  paying 
for  it,  every  year,  a  penny  to  the  plaintiff.  But  it  was 
holden  to  be  otherwise,  w  here  there  are  iwo  prescriptions ; 
one,  for  the  commoner  :  the  other,  for  the  lord :  as  in  the 
case  in  Cro.  Eliz.  403.  Gray  v.  Fletcher,  where  the  pre- 
scription was  found ;  and  *'  that  he  and  all  those,  6sc.  had 
USED  to  pay  for  it,  every  year  a  hen  aad  five  eggs." 


•« 
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5  Co.78.  S.  C,  Grays  case-*^and  there,  the  terre-tenant  was       1738. 
adjudged  to   have  a  renaedy  tor  the  recompence.    And    waring 
therefore  this  was  liolden  to   be  only  collateral^  and  as  two  y^ 

prescriptions;  and  therefore  need  not  be  alledged,  the  Q^jj-p'^j^^g. 
prescription  being  perfect  without  it.  So  here,  it  need 
not  be  alledged  :  but  they  may  have  tht  It  collateral  remedii^ ; 
as,  in  the  ecclesiastical  court,  they  may  have.  In  proof 
wliere/>f,  hecited  I  rentr.  '37  i.  Anonymous.  Where  it  is 
said  ''  thai:  the  remedy  for  a  duty  of  this  kind  is  in  the 
"  ecclesiaslical  cpurt.*' 

And  this  fee  is*  not  to  bt  paid  till  after  the  burial  : 
and  therefore  the  non-payment  of  it  cannot  defend  the 
wrong-doer,  who  is  a  stranger.  So,  in  an  action  against  a 
stranger,  for  disturbing  his  seat,  or  sepulture  in  a  churchy 
it  is  tiot  necessary  to  shew  any  title  in  the  plaintiff,  3  Lev, 
73.  Ashley  v  Freckleton  :  though  in  such  an  action  against 
the  ordinary  himself,  it  is  necessary  to  shew  some  cause  ; 
as  building,  repairing,  isc,  ' 

Kenfick  v.  Taylor,  Pascli,  25  G.  2.  JB.  R,  It  was  solemn- 
ly determined  "  that  in  the  case  of  a  stranger  and  wrong- 
"  doer,  it  was  wo/ necessary  to  alledge  more  than  his  oyvu 
**  right  and  a  disturbance." 

He  mentioned  the  two  following  case»,  viz-  2  Lutw, 
1517.  Bennington  v.  Taylor;  and  3  Lev.  92.  Chajin  v. 
Betszcorih,  which  (as  he  said)  are  like  this  case.  They  f  44?  1 
were  disturbances,  by  strangers,  in  erecting  stalls  in  a 
market-place:  and  no  title  is  shewn.  So,  in  case  of«i 
free  fishery. 

And  the  finding  is  quite  immaterial.  For  this  collateral 
claim  is  no  part  of  the  plaintiff's  prescriptive  right.     Pal- 
mer  82.  *  the  case  of  the  corporation  of  Maidenhead,  in  a  «Foartfa point, 
claim  of  a  market,  (St.     Mayor  of  Northampton  v.  ffard, 
Mich.  19  G.  2.  B.R.  ^ 

Mr.  Hall  contra  for  the  defendant  argued  that  it  was 
PART  of  iJie prescription ;  and  that  it  ought  to  have  been 
allidged,  even  against  a  wuoNG-rfo«r,  *•  that  this  25.  was 
**  payable  to  the  parish,  for  CTCry  person  so  buried." 
This  is  a  prescription  upon  a  condition  precedent.  It  is  au 
entire  prescription :  the  payment  of  the  2s.  is  parcel  of  the 
prescription  ;  and  it  ought  to  have  been  so  laid  and 
alledged.  Prescriptions  are  against  common  right,  and 
ought  to  be  proved,  as  laid :  and  the  plaintifi*  must  prove  it 
as  laid  ;  even  against  a  wrong-doer.  And  if  the  evidence? 
fall  short  of  the  prescription  pleaded,  it  will  be  against 
the  person  who  pleaded  it.  In  proof  of  which  position, 
he  cited  these  cases — Carthew  241.  Rex  v.  the  Inhabitants 
of  Hermitage  et  al.  The  prescription  was  not  proved  as 
laid,  because  there  was  an  exception.  Palni.  320'.  Countee  . 
de  IMvon  V.  Eyre.  Which  was  a  prescription  proovibuk 
Semrally  (instead  oiovibus  suis:)  the  proof  failed.    Ho* 
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1758.      ^^^^  2^9.  Michell  v.  Mortimer.    The  prescnption  failed, 

WARING     l>€cau8e  it  was  laidj  too  large.     Cro.  Eliz.  415.  Boraston 

^^  V.  Hay:  a  cuslom  pleaded  generally;  but  found  with  an 

GRIFFITHS,  exception :  it  is  against  the  pleader.     Carthew,  1 17.   Afiir- 

fatroid  v.  Law.  The  case  of  Pottcater  mentioned  by  Pop^ 
am  in  Grays  case,  5  Co. 7S.  A.  and  CVo.  Eliz.  405.  laid 
generdfly^  found '*^  paying  6d.  by  the  year"  was  ill  laid. 
Ltycelacev,  Reynolds^  Cfo.  Eliz,  646,  503,  allows  Grays 
case,  and  the  case  of  Potwater^  2  Bo.  ^6r.  720.  Title 
Trial,  pL  30,  in  prohibition — the  plaintiff  declared  upon 
a  prescription  about  lambs;  and  the  jury  found  fartner, 
t[c.  it  was  holden  that  the  plaintiff  ought  to  have  rehearsed 
the  WHOLE  of  it;  and  that  for  not  doing  so,  he  had  failed 
hi  his  prescription. 

•  Now  here,  the  payment  of  2s.  w  p  a  rt  of  the  prescripticn 
#  w  f  IT  *^^  must  be  as  ancient  as  the  right ;  which  is  "  to  bury  in 
Ansf  Doi  fc^  **  ^^^  chancel,  any  person  dying  in  his  house ;  *  paying  2*. 
•tatethepre-  "  ^^^  each  person."  Which  is  a  condition  precedent, 
•eot  prescript  and  therefore  ought  to  have  been  alledged.  Forrester, 
%watTi»\j,  uo- 166.  Sir  John  Robinson  v.  Comyns, "  there  are  no  techni- 
SHcitftlS***^**  cat  words  to  distinguish  conditions  precedent,  and 
y.  ante  4*1     "  conditions   subsequent."    Acherley  v.  Perwow— per  Ld. 

Ch.  J.  Willes.    (See  this  in  Lucas  518.)  Watson  709. 
F     443    1      ^^^  churchwardens  had  no  remedy,  but  by  interrup- 
^  Jtion;and  being  stated  as  « /if ybr  burial,  it  ought  to  be 

paid  before  burial. 

The  rouut  will  not  direct  a  person  to  be  turned 

over  on  ha,  cor.  till  the  goaler's  fees  be  paid.    Hauk. 

P.  C.   151.  §.  31.  is  so.*  So,  in  cjises  of  the  fee  of 

s/oves  on  pleading  pardons.     I  ^iderfn  452.  Rex\, 

nebster.  *•  The  pardon  is  wo^  to  htallowed,  till  the 

•*  fees  be  paid,  viz.  the  gloves  to  the  court  and  offi- 

•*  cers."     Sir  T.  Jones  5(i.  B.  G.  presented  gloves  to 

all  the  judges  according  to  custom.  Ke/y.  25.  Gloves 

are  a  fee  dufy  on  pleading  a  pardon. 

— W^e  are  not  the  churchwardens,  I  agree  ;  but  wrong- 

doers.    (And  then  he  disclosed  their  provocation :  which^ 

he  said,  was  in  defence  of  the  bones  of  one  Mr.  Griffiths, 

a  former  possessor  of  this  messuage;  which  Mr.  Waring 

was  turning  out,  in  order  to  make  room  for  a  servant  ot 

his  own.)     But  the  plaintiff  had  no  right  to  the  soil  :  and 

therefore  he  ought  to  have  sr^oii^  his  title.     And  here, 

he  ought  to  have  proved   his  case  \  as  he  has  laid   it. 

3  Mod.  48.  52.  Hebblethvtaite  v.  Palmes ;  Per  Ch.  Justice, 

(at  the  end  of  the  case,)  *•  the  plaintiff  ought  to  prove 

•♦  his  prescription :  or  else  he  must  be  nonsuit."     And 

the  same  prescription  ought  to  be  given  in  evidence,  as 

is  laid. 

Gray*s  case  is  best  reported  by  Lord  Cohe,  in  5  Co.  78. 
b.  79.  a.    And  that  case  turns  upon  the  remedy^  which 
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the  terre-tenant  has  for  the  recompence.     And  according       1758. 
to  the  case  ofPotwater  there  mentioned,  (paying  6d.  year-     w  AitiNQ 
ly,)  here  could  have  been  Ko  remedy  for  the  2».  fee,  but  by         v. 
a  subsequent  disturbance  upon  ?i  future  burial.  Griffiths. 

.  Mr.  Aston  s  cases  are  not  applicable  to  the  present  case: 
because  in  them  there  was  a  collateral  remedy  :  but  here 
we  have  none.  Therefore  the  plaintiff  ought  to  be  in  the 
present  case  nonsuited ;  and  we  are  intitled  to  the 
po^tea. 

Mr.  Aston  was  going  to  reply  :  but 

The  COURT  prevented  him  :  being  extremely  clear 
for  the  plaintiff:  and  Lord    Mansfield  said — that  the     ^ 
DISTINCTION  is  betwecD  the  case  of  the  owner  of  the  soil, 
and  the  case  of  a  stranger,  disturbing  the  person  who 
has  a  right  of  this  sort. 

Where  a  person  claims  a   servitude   upoh    another's 
property,  he  must  lay  and  prove  Me  whole,  ""against  the  . 
owner  of  such  property.     There  is  a  great  difference  too 
between  granting  a  servitude,  £iiWt//^/y  ,*  and  granting  it,  [[     444    3 
^ub  modo :  the  latter  is  a  condition  precedent.     And  there 
are  many  reasons  why  in  case  of  a  condition  precedent, 
where  the  grantee  brings  his   action  against  the  ozmer^ 
the  whole  ought  to  be  5e/  out:  (which   reasons  he  spe-       v 
cified.) 

But  in  an  action  against  a  strangemwd  wrong-doer,it  is  [3  Duni.767.1 
not  necessary  to  set  out  the  whole.  Here,  (which  is  agreed 
to  be  in  the  case  of  a  wrong-doer,)  the  plaintiff  has 
stafed  enough,  and  has  moved  it.  He  claims  a  right  to 
bury  in  the  chancel;  and  is  disturbed  by  a  stranger  and 
a  wrongdoer.  What  is  the  defence  ? '*  That  if  he  had 
*•  buried  the  corpse  in  the  chancel ;  (which  the  defendants 
"  hindered  him  from  doing,)  the  churchwardens  would 
•*  HAVE  had  a  right  to  25.  for  a  burial-fee."  But  he  was 
disturbed,  by  the  defendants,  from  burying  the  corpse  there: 
and  Me;i  the  churchwardens  had  no  right  to  the  ^5.  for 
their  right  arose  upon  t\\Q  Qox^^e  being  buried  thtre. 

For  this  purpose,  the  payment  of  the  25.  isno  material 
and  essential  part  of  the  prescription ;  but  collateral  to  it. 
It  is  not  an  entire  prescription,  as  in  the  case  of  Lovelace 
v.  Reynolds ;  whereof  the  payment  of  the  penny  was 
parcel, 

Mr.  Just.  DcNisoN  concurred  entirely.  And  he  dis- 
tinguished this  case  (as  Ld.  Mansfield  had  also  done)  from 
that  of  Lore/ace  and  Reynolds;  which  was  **  poy/wg  for 
•*  iV,  every  year  a  penny." 

But  whatever  may  be  the  right  that  the  churchwardtnt 
might  in  the  present  case  have,  the  plaintiff  had  no  ne^ 
to  set  out  this  right,  in  an  action  against  a  wrons'doer^  a 
strangert  I  do  not  know  that  in  this  case,  he  needed  even 
to  have  set  out  any  prescrfption,  in  this  action  against  a 
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1758.      stranger  and  wrong-doer.    And  this  matter  seems  settled 
WAKING     in  the  c^se  of  Kendrickv,  Tai/lor, 

V.  Mr.  Just.  Foster  concurred  for  the  same  general  rea-  - 

oRiiFFiTHS  sons.  And  he  thought  the  payment  of  the  2s.  to  be  rather 
a  customari/  payment  than  a  prescription :  being  "  for 
"  EVERY  person  buried  in  the  isle,  or  chancel."  To 
which,  Ld.  Mansfield  agreed. 

Mr.  Just.  WiLMOT  was  also  clear  in  the  general  posi- 
tion laid  down  by  the  rest,  as  before.  And  he  observed 
also,  *•  that  the  duty  could  never  arise  till  after  ihe  sepul- 
"  ture*'  And  therefore  he  thought  that  if  the  action  had 
even  been  brought  against  the  churchwardens,  it  had  yet 
been  within  the  distinction  ofGrai/s  case,  and  to  be  come 
at  by  a  co/toera/ remedy ;  and  not  parcel  of  the  prescrip- 
tion,.or  a  qualification  of  it.  But  against  a  wrons-doery 
L  445  J  POSSESSION  alone  is  certainly  sufficient.  Theremre  he 
was  clear,  upon  both  points. 

Per  Cur.  unanimously. 
Let  the  Postea  be  delivered  to  the  Plaintiff. 


Rex  versus  Loxdale  and  four  others. 


^ppoiDtment  TMTR.  il/or/on  had  sometime  ago,  (rit.  on  Monday  17 t\i 

of  more  than    ITl.  November  1155,)  moved  to  quash  an  order  of  two 
tour  oTerteen  •     ..  •   ^'  r       ^u  •  u  ^r  c* 

bad.  justices  appomtmg  five  overseers  for  the  parish  ot  bt. 

[See  4  Dum.     Chad^  in  Shrewsbury. 

272.    3  Rait,      His  objection  was  that  the  justices  have  no  power  to  ejr- 
il!'  tifi*^     ^^^^  ^^^  number  of  four.    Which  objection  was  found- 
Aftf.  646.]      edupon  the  words  of   43  Eliz.  c  2.  §  1.  "  That  the 
**  churchwardens  of  every  parish ;  and  four,  three,  or 
«<  tuQ  substantial  householders  there,  as  shall  be  thought 
meet,  having  r^pect  to  the  proportion  and  greatness 
of  the  same  parish  and  parishes,  to  be  nominated  yearly 
in^Eojfer  week  or  within  one  month  'diitx Easter,  under 
the  hand  and  seal  of  two  or  more  justices  of  the  peace 
•*  in  the  s^me  county,  (whereof  one  to  be  of  the  ^uori/m^ 
**  dwelling  in  or  near  the  same  parish  or  division  where 
the  same  parish  doth  lie,  shall  be  called  overseers  of  the 
poor  of  the  same  parish :  and  they,  or  the  greater  part 
of  them,  iiicy    Ana  he  mentioned  a  former  case  of  Rex 
V.  Harman,  upon  the  very  same  point,  which  depended 
m  this  court  from  P.  12  G.  2.  to  AL  15  G.  2.  and  at  last 
was  never  determined ;  and  also  Rex  v.  Besland,  HiL  19 
G..2  JB.  R*  which  was  the  reverse  pf  an  excess  of  their 
jurisdiction^ where  the  order,  (being  to  appoint  o^e  over- 
seer) w^s  ponfimied. 


u 
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A  rule  was  thereupon  made,  •*  to  ghew  cause."     And       175Q 
after  the  point  had  been  several  timts  argued  in  Ld.  Ch.       i^et  ' 
J.  Ryder  s  time,  it  came  on  to  be  argued  once  more,  on 
the  27th    of  January  1757,  before  Lord  Mamjield^  he  ^^Q^jj'.^g 
having  never  heard  the  former  arguments.    When  the 
same  things  which  had  been  so  often  said  were  again 
Tepeated. 

On  the  side  of  the  extension  of  the  numberof  overseers, 
vsage  was  alledged  and  greatly  relied  upon. 

Note — The  court  misled  by  assertions"  that  there  bed 
•'  been  a  usage  to  appoint  more  overseers  than  four;** 
for  fear  of  inconvenience,  had  avoided  determining  the 
question  in  the  case  of  the  King  v.  Harman^  after  it 
had  depended  six  years,  in  hopes  that  the  legisla- 
ture would  make  some  provision  for  what  was  past, 
as  well  as  for  the  future.(a)  And  upon  the  same 
apprehension,  the  court  had  hitherto  postponed  the  r  ^^g  1 
determination  of  this.  *•  ■■ 

Lord  Mansfield  said  he  had  seen  full  notes  of  the 
f*>i  mer  arguments  of  the  present  case ;  and  also  of  the  case 
of  Rev  V.  Harman.     He  observed  particularly  what  wa* 
said  as  to  the  usage  in  large  parishes.     And  he  therefore 
had  directed  inquiry  to  be  made  in  many  large  parishes, 
as  to  the  fact,  "  whether  there  had  been  such  usage,  or 
**  not."      And  he   ordered  the  return  which  had  been 
made  to  him  upon  such  inquiry,  by  the  agents  on  both 
sides,  to  be  read.     From  which,  it  appeared  thus— In  St. 
Jameses    Cierkeuwel/,  4.      In  St.  Bridgetfs,  3.     In   St. 
Dumtatf^s,  2.     In  St.  dementis  Danes,  4.     In  St.  PauFs 
Covent'Gardeny  2.      In  St  George's,  Hanover-square,  4.  \ 
In  St.  James  Sy  fVestmirister,  4.      In  St.  Margaret's,  West^ 
minster,  2.     In  St.  Andrew,   llolbom,  8:  (but  that  parish 
contains    three   separate  divisions.)     In  St.  Giles  s  in  the 
fields,  8;   (though  now  only  four  are  appointed  by  the- 
justices,  and  act  as  assistants,'  unless  eight  voluntarily  rg  |^^  y- 
serve:  but   there  were  nevtr  less  than  eij;,^ht  before  the 'f,  Raym. 
case  of  Rex  v.  Harman,)     In   St.   Martin  s  in  the  fields,  477.) 
five  (since  the  act  of  parliament  lately  made,  which  im- 
powers  them  to  appoint  nine,  if  in  the  discretion  of  the 
justices  it  should  be  thought  proper.)      In  Shrewsbury, 
(which  contains  five  parishes ;)  inSt  Alsemond*s,  3.     In 
Holy-cross  and  St  Giles's,  4.  In  St.  Marys,  4.  St.  Julians,  4. 


(a]The  resolution  in  this  case  occasioned  the  act  of  par- 
liament 2()  Geo.  3.  c.  23,  for  the  appointment  of  an  ad- 
ditional overseer  of  the  poor  of  the  parish  of  fVestbury 
in  the  county  of  fVilts, 
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1758.      ^  Chad's^  5,  for  one  year  only ;  and  never  exceeding  4, 

B  £x        ^^^  ^^^^>  ^'^^'  ^^'^  present  year. 

y^  After  reading  the  report.  Lord  Mansfield  proceeded,-— 

LOXDALE.  The  USAGE  18,  as  it  were,  out  of  the  case;  or  rather,  it 
supposes*'*  that  they  can  not  legally  exceed  4." 

Therefore,  consequently,  but  Utile  inconvenience 
can  arise  from  determining  the  construction  of  the  sta- 
tute, according  to  its  natural  import 
As  to  /fofa/ constructions— the  case  of  Rex  v.  Harman 

♦  There  wat   was  never  determined  as  to  the  *  order  for  the  appoikt- 

another  oider  m  ENT  of  overseers, 
a^iudgin^ 

Harman  *•  to  have  neglected  theezecation  of  his  office  »"  which  waa  quashed  in 
Mich.    IS   Q.% 

In  the  case  of  Rex  v.  Besland^  where  onlif  one  overseer 
was  appointed,  no  opinion  was  given  jWicta/fy,  upon  the 

*  It  mu  con-  point  of  law ;  nor  was  the  appointment  t  quashed(a) :  so 
■""*'•  V "**  that  the  present  case  is  a  new  original  case:  and  it 
pearing  to  be"  ™*'®^  ^  determined  upon  the  43  JS//2.  c.  2;  which  is  the 
a  bad  order  t  foundation  of  the  system  of  law  concerning  the  poor. 

for  it  might  be  •«  that  others  were  appointed  by  other  order8>'  [See  1  Wils,  ISS. 
Bott,   £,  133.  I  Bnrr.Set.  Cas.  31.  Salk.  501.  527.  pl.9.  2  Easta71.] 

r  447  1  There  is  a  known  distinction  between  circumstances 
L  u  jj  p^  ^  which  are  of  the  essence  of  a  thing  required  to  be  done 
49,  50.  i'9Vin.  ^  ^^  ^ct  of  parliament,  and  clauses  merely  directory, 
Sil,  512.]      'Fhe  precise  time^  in  many  cases,  is  not  of  the  essence. 

In  the  case  of  Rex  v.  Sparrow^  'it  Strange  1123,  the  jus- 
tices had  been  guilty  oi  vi-jieglect^  in  not  appointing  over- 
seers within c^ae  time;  anoHhis  court  issued  a  mandamus^ 
to  compel  them  to  do  it  afti^wards,  for  the  sake  of  the 
poor.  The  poor  could  not  have^had  a  specific  remedy^ 
m  that  case;  unless  the  justices  might  do  it  after  the 
precise  time,  in  obedience  to  the  mandamus. 

So,  as  to  the  justices  **  tw  or  near  the  parish  or  divi- 
siorf' — it  is  only  directory. 
[4  Dam.  551  Justices  of  peace  have  no  other  power  to  appoint  over- 
3  Dura.  523.J  seers  but  under  the  special  authority  given  them  by  act 
of  parliament.  Therefore  this  special  authority  must  be 
strictly  pursued,  and  can  no^  be  exceeded  by  them.  The 
queelion  here  is  upon  the  meaning  and  intention  of  the 


(a)  Qu.  this  reason;  for  in  a  MS.  note  I  have  seen 
of  that  case,  it  was  stated  that  there  was  but  one  house  in 
the  parish ;  and  the  same  appears,  or  at  least  is  heces- 
aarily  to  be  inferred  from  the  quotation  of  the  case  in 
3  Bury.  273. 
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legislature,  in  this  power  given  the  justices  to  appoint      lyKu  ' 
overseers.  i/Oo. 

Where  there    are    different  statutes  in  pari  materia        *^^ 
though  made  at  different  times,  or  evert  expired,  and  not  ^' 

referring  to  each  other,  they  shall  be  taken  and  construed  i-^xdale, 
together,   as  one   system,   and  as    explanatory  of  each  [Callif,95. 
other.(fl)     So,  in  the  laws  concerning  church-leases;  and  ^    ""^*  1686.] 
those  concerning  bankrupts.     And  so  also  I  consider  all 
the  statutes  providing  for  the  poor,  as  one  si/stem  relative 
to  that  subject.    Now  39  El/z.  c.  3,  is  the  first  of  these, 
and  when  first  mentioned  by  my  brother  Foster,  struck 
me  strongly,  with  regard  to  the  determination  of  the 
present  question.     That  act  says,  "  that   the    church- 
•*  wardens   and    four    substantial    householders,  &c."  [iVcnt^AC] 
(without  any  latitude  whatsoever,  for  a  greater  number.) 
And  more  than  four  could  not  have  been  appointed  under 
it:  for  the  number  the  Itgistature  had  named,  could  not 
be  altered. 

That  act  of  parliament  of  the  39  Eliz.  was  continuedhy 
the  very  act  of  43  Eliz.  c.  2.  §  18,  till  the  following  Eas- 
ter,  when  that  of  43  Eliz.  c.  2,  was  to  take  place :  so  that 
the  legislature  had  it  before  them,  and  even  under /Mir- 
ticular  consideration.  And  that  act  of  39  Eliz.  is  ex- 
pressly fixed  to  four.  Parishes  were  not  then,  so 
populous  as  they  are  now.  And  this  act  of  43  Eliz,  c.  2. 
gives  power  to  lessen  the  number  to  three  or  two  accord- 
ing to  the  size  of  the  parish :  but  they  had  no  notion  of 
extending  it  to  a  greater  number.  And  there  is  some 
%veight  in  the  circumstance  of  the  numbers  descending 
from  four  downwards,  and  not  ascending  upwards. 

As  to  the  argument  which  was  drawn  from  13, 14  C. 2.  r    aa^     -» 
c.  12.  §  21.  I  think  that  statute  ought  to  be  taken  into  L     .  J 

consideration  in  construing  this  of  43  Eliz.  c.  2:  but  I  do 
not  see  that  this  will  help  the  case.     For  it  is  begging 
the  question,  to  suppose  "  that  the  justices  may  appoint 
"  more  than  four  overseers  of  the  poor,  in  townships  and 
"  villages  in    those   large   parishes."     It    is   expressly 
directed  by   that  statute  of  13, 14  C.  2.  c.  12.  §  21.  that 
such  choice  and  appointment  shall  be,  (and  the  construe- 
tion  of  it  must  be  guided  according  to  its  own  reference,)  |.  q    ^  g^ 
"  ACCORDING  to  the  rulcs  and  directions  mentioned  in  ^gg/^os,  io9. 
**  the  statute  of  43  Eliz.'*    And  neitherany  judicial  deter- Ca.  H8] 
mination,  nor  usage,  support  this  conceit  '*  that  they  can 


(a]  Vid.  several  cases  in  support  of  this  general  rule, 
that  all  statutes  on  the  san>e  subject  must  be  taken  into 
consideration  on  the  construction  of  any  on^  of  them> 
4  New  Abr.  Q^Q^  .  ^  -. 


449  Hilary  Term,  31  Geo.  2, 

1758.      '*  appoint  wor^  thaii  four  in  these  townsliipa  ami  village* 
BfiX        "  *"  the  large  parishes," 

^^  The  act  of  13, 14  C.  2,  was  indeed  rightly  and  reason- 

loxp1x<£«  aWy  65i: tended  to  frfl/€s.(a)  But  no  argument  can  be  drawn 

from  that  latitude  of  construction :  as  both  the  words  of  it, 

(which  name  Wales^)  and  also  the  general  intention  of  it, 

(viz.  the  care  of  the  poovy)  well  justified  such  an  extension. 

Then  the  act  of  parliament  in  1740,  relating  to  St. 
Mariins^  and  the  overseers  of  that  parish,  and  which 
extends  their  number,  shews  the  construction  put  6y  the 
legislature  themselves  upon  the  43  Eliz-  on  this  head;  and 
excepts  this  very  large  parish  of.  St.  Martin  out  of  it. 
And  yet  even  this  very  act  restrains  the  number  to  nine  ; 
which  shews  that  the  justices  had  no  power  under  the 
43  Elix,  to  appoint  what  number  they  plkasj^d.  For  it 
would  be  a  strange  thing,  to  limit  the  number,  in  a  very 
lai^e  parish ;  and  leave  it  at  large,  in  smaller  ones. 

There  are  two  other  acts  of  parliament,  which  have 
not  been  mentioned ;  and  both  of  them  passed  after  the 
case  of  Rex  v.  Harman,  and  after  the  case  of  St.  Clement 
Danes:  viz.  17  G.  2.  c.  3,  and  17  G.  2.  c.  38,  both  relating 
to  overseers:  and  yet  no  extension  of  number,  nor  any 
variation  therein. 

The  PRECISE  NUMBER  IS  7iot  zxx  immaterial  thing; 
either  to  the  officers  of  the  parish,  or  to  the  persons  for 
whom  they  are  trustees.  Upon  themselves,  it  is  a  burden : 
which,  by  this  practice,  would  come  round  the  sooner. 
And  in  respect  to  the  parish  for  whom  they  are  trustees, 
a  great  number  may  not  do  business  better  than  a  smaller ; 
and  it  would  be  attended  with  more  ex  pence. 

Also  with  regard  to  the  churchwardens  who  are  joined 
in  authority  with  them — they  are  only  two,  or  (by  custom) 
four  churchwardens  in  each  parish.  Therefore  a  greater 
r  449  1  '^"''^l^r  of  overseers  being  appointed,  necessarily  alters 
the  balance  of  the  majority  amongst  them ,  and  makes  an 
essential  difference  in  the  proportion  between  the  one  and 
the  other.  And  there  is  no  number  to  stop  at,  if  the  jus- 
tices exceed  four :  they  may  go  on,  without  any  boun- 
dary, unless  the  specified  number  of  four  be  the  limit. 

Therefore  I  think  this  appointment  of  more  than  four. 


\a)  Qu.  Whether  the  appointment  of  five  overseers  was 
good?   The  Ch.  J.  said  the  13, 14  Car.  2.  allows  the  ap- 

E ointment  of  two  or  more  in  towns  and  villages :  that  has 
een  construed  to  extend  to  all  England ;  and  therefore 
by  that  statute  more  than  four  may  be  applied :  to  which 
Chappie,  J.  and  Wright,  J.  seemed  to  agree,  an4  were  clear 
that  It  was  void  by  43  El  2  Sess.  Cases,  30& 
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w  NOT  warranted  by  the  43  Eliz.  upon  the  irue  censtruc-       1758. 

tion  of  that  statute.  r  ex 

Mr,  Just.  Denisoic  concurred  in  opinion,  "  that  this  y. 

•*  appointment  ought  to   be  quashed:"  and  he  did  not   loxdalk* 

think  that   this  court  et^er  A/rd  had  ^ny  doubt  about  the 

legal  determination  of  this  question. 

He  then  stated  and  expatiated  upon  the  case  of  U^j:  r. 

Harman ;  and  said  the  reason  why  the  court  did  not  quash 

that  appointment  was  merely  for  the  sake  of  the  foot; 

and  not  from  any  doubt  of  the  law. 

Besland's  case  was  quite  a  different  case  from  that  of 

appointing  a  grea/er number  than  four.    The  point  of  the 

validity  of  an  order  appointing  more  than  four,  is  a  new 

case;  but  wo^a  difficult  one,  at  all. 

Thisact  of  43  jy/iz.  is,  as  one  may  call  it,   the  magna 

charta  of  the  poor.     And  it  can  never  be  called  dir^c^oiy 
as  to  the  number  of  the  overseers  appointed  by  it. 

By  1  Imt.  13.  b,  it  appears  that  there  were  only  ttco 
escheaiors,  in  England,  in  ancient  time:  though  more 
were  made  indeed  by  act  of  parliament,  (14  £.  3.  c.  8.) 
So  there  can  be  but  owe  chief  justice^  or  chief  prothonotary 
Jenkins  14'i.  Case  03.  So,  in  the  constitution  of  the 
court  of  wards;  where 32  H,  8.  c.  46.  enacts  "  that  there 
"  shall  be  fzvo  auditors  of  the  court  of  ttarvfc,"  the  king 
cannot  make  four.  So  is  11  Co.  4.  a.  Auditor  Curies 
case. 

Certainly,  the  legislature  had  the  number  M-hich  stood 
fixed  by  39  JE/22.  in  their  view,  and  under  their  considera^ 
//ow,  when  they  made  the  43  Eliz.  And  can  it  be  ima- 
gined that  the  justices  have  a  jurisdiction  to  appoint 
more  ?  clearly,  they  have  not. 

In  the  case  of  Rex  v.  Sparrow,  (mentioned  in  2  Strange 
1123,)  the  court  took  great  care  in  their  determination. 
And  13, 14  C.  2.  was  there  considered  by  Ld.  Ch.  Just. 
Lee,  as  tied  up  to  the  rules  and  directions  of  43  Eliz.  ami 
that  mandamus  Yfz^  issued  for  the  sa/re  of  the  ]M)or :  And  f  450  3 
the  court  equitably  and  rightly  beld^  **  that  when  the 
"  justices  had  elapsed  the  time  for  appointing  overseen, 
**  thfe  court  might  oblige  them  to  do  it  afterwards,  as  to 
**  the  tme;  that  being  discretionary." 

But  no  body  ever  thought  it  discretionary  as  to  the 
NDMBER :  and  there  is  no  reason  in  the  earth,  for  us  to 
break  the  boundary,  which  is  fixed.  Therefore  he 
was  clear,  to  quash  the  present  order  for  the  appointment 
of  five. 

Mr.  Just.  Foster  declared  the  very  same  thing;  and 
that  he  never  had  any  doubt  in  point  of  law :  his  only 
doubt  v^as  in  point  Of  discretion;  as  he  then  supposed  the 
usage  to  l>e  otherwise  than  as  it  now  appeared  to  be. 
When  the  Btatute  of  43  Eliu  wafrBOMe^  tbere  weie  rtry  [4  Dum.  ^5i«] 
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1758.      *?^  '^^?®  parishes  in  towns  and  citieg :  therefore  at  thai 
BEX       ^'^^»  ^^  parliament  thought  four  overseers  sufficient 
y^  Under  39  Eliz.  I  take  it,  the  justicei^  could  not  have  gone 

i.0XDALE«  ^E^o^  four.  For,  it  being  a  special  power  given  by 
statute,  must  be  strictly  pursued.  And  therefore,  in  the 
43  Eliz.  the  legislature^  tliough  they  took  the  act  of  the 
d9th  for  their  plan,  and  followed  it  in  almost  every  in- 
stance; yet,  seemg  the  inconvenience  in  small  parishes, 
departed  from  it  with  regard  to  the  number  of  over- 
seers: which  they  reduced^  at  the  discretion  of  the  jus- 
tices; butdidno/i/icrease,  in  any  event;  probably  because 
they  thought  ybifr  overseers,  with  the  churchwardens, 
sufficient  lor  the  largest  parish  (as  they  certainly  are,) 
though  too  many  for  the  small  ones. 

If  it  be  now  become  inconvenient,  the  application  must 
be  to  parliament*  However,  he  declared  that  he  did  not 
think  that  business  is  best  done  by  a  multitude  of  hands: 
and  in  fact,  where  the  number  that  are  to  do  it  is 
large,  they  always  delegate  the  actual  transaction  of  it 
to  ayjrap. 

It  is  NOT /rue,  (what  some  people  imagine)  "  that  the 
"  common  law  of  England  made  n  o  provision  for  the  poor  :** 
the  Mirror  shews  the  contrary.  How,  indeed,  it  was 
done,  does  not  appear. 

As  to  the  case  of  Rex  v.  Sparrow, — 43  Eliz.  fixes  a 
time  to  appoint  overseers,  with  a  penalty:  but  did  not 
mean  that  the  poor  should  lose  the  equity  and  benefit  of  the 
act,  if  thejusttces  did  not  appoint  within  that  time. 
.  No  parish  ever  applied  for  a  mandamus  commanding 
the  justices    to  appoint  more  than  four.    The  general 
sense  of  mankind  was  against  it.    This  is  ai^  authority 
founded    upon   a  positive  law ;   and.  t/ierefore  must  be 
pursued. 
-1      Mr.  Just  WiLMOT  declared  (as  his  brethren  Mr.  Just. 
-J  Denison,  and  Mr.  Just.  Foster  had  done)  that  he  never 
bad  had  the  least  doubt,  but  upon  the  apprehension  of  an 
usage  of  the  large  parishes,  for  many  years  back,  to  ap^ 
point  MORE  than  four.    But  this  apprehension  is   now 
vanished :  and  therefore  the  usage  {2A  it  now  comes  out) 
confirms  the  true  construction  of  the  act. 

The  instances  of  greater  numbers  appear  to  be  only 
three :  and  one  of  them  (St.  Andrew* s  Holborn,)  is  con- 
sidered as  three  vills,  under  13,  14  C.  2.  And  St. 
Martinis  (another  of  them)  is  under  a  new  act  of  par- 
liament made  on  purpose.  1  think  this  order  cannot  be 
supported. 

There  were  provisions  for  the  poor,  as  my  brother 
Foster  has  observed,  at  common  law :  though  it  does  not 
fully  appear  fZ'A^/  they  were.  The  first  r^g;tt/lar  provision, 
however^  is  by  39  EUz.    By  this  statute,  and  by  43  Eiiz. 
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the  legislature  add /ozir  oversbbrs  to  the  former  paro-       1758. 
cUal  adminhtration.    And  no  one  can  doubt   that   the        bex 
number  is  essential;    and  cannot^  by  the  rule  of  lave  be  y, 

exceeded.  For  powers  given  by  a  positive  law,  or  even  by  loxdale. 
deed,  to  CERTAIN /i<im6er5  of  persons  can  never  be  ex- 
ceeded, in  the  article  of  number.  On  the  other  hand, 
if  it  had  rested  singly  upon  39  Eliz.  the  number  foQr  [4  Diim*  55i«] 
could  not  have  been  lessened.  But  then  indeed  the 
43  Eliz.  relaxes  this  precise  number  offour^  as  to  small 
parishes ;  but  still  continues  it^  as  to  all  greater.  And 
where  the  niakers  of  the  act  intend  an  indefinite  number, 
they  EXPRESSLY  say  so.  For  the  19th  section  relating  to 
the  island  of  Foulness  converts  the  whole  district  into  one 
parish,  for  this  purpose;  and  directs  an  indefinite  number 
of  overseers  for  that  place.  Which  clause  alone  would 
satisfy  me,  as  to  the  sense  of  the  legislature.  And  they 
might  as  easily  have  said  **  so  many  as  should  seem 
"  necessary,"  as  precisely  fix  it  to  four;  if  they  had 
meant  it  so. 

And  it  is  (as  has  been  observed)  an  dffice  which  19 
burdensome  upon  the  persons  appointed :  and  business 
is  not  better  done  by  great  numbers  of  men,  than  by  a 
few.  And  the  parish  have  as  great  security  from  four, 
&s  from  more.  Upon  the  whole,  "he  entirely  concurred, 
'*  that  the  order  could  not  be  supported." 

Mr.  Norton  moved  that  the  order  might  not  be  imme- 
diately quashed ;  because  the  overseers  had  laid  out 
5001.  or  6001.  under  it:  and  therefore  he  proposed 
that  the  other  side  should  consent  to  have  one  of  the 
overseers  lefi  out  of  the  order. 
The  court  thought  it  might  be  reasonable ;  and  for  r  4.53  T 
this  reason  only, did  not  directly  and  immediately j?ro-  "^ 

nounce  the  rule  **  to  quash  the  order." 

fiut  now  at  a  day  so  long  subsequent,  on  Mr.  Morton's 
motion  for  the  judgment  of  the  court;  and  Mr.  Norton, 
not  urging  any  thing  further  against  it,  (and  acknowledg* 
ing  that  he  had  spoken  to  his  client,) 

Lord  Mansfield  said  there  must  be  an  end  of  it, 
tome  time  or  other :  therefore  let  the  rule  be  made  ab- 
solute, to 

Quash  the  Appointment. 

Order  quashed. 


Miller  xertus  Race«  Tucrfaj.  SIH 

Jan.  1758. 

TT  was  an  action  of  trover  against  the  defendant,  upon  Bank  wHct, 
^    a  BANK    NOiE,    for  the    payment    of  twenty-one  J^®"^^'*^®°» 

of  the  pcnoQ    to  ^hom  Xhej  are  paid;  urithout  kuowfcJge  'of  tbie  larccp). 

Voir.  L  Ee 
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1758.      pounds  ten  shillings  to  one  Wiitiam  timieif  or  bearer^,  en 

MiLLuk     demand.  .   .  ,    ,       t     .  ,r      ^,, 

y^  1  he  cause  catne  on  to  be  tried  before  Lord  Mankind 

KA.CE.  at  the  sittings  in  Trinity  t/^xm  last  at  Gmldhall^  lAmtkm: 
[See  I  Bot.  ^^^  upon  the  trial  it  appeared  that  William  Finney^  being 
649.  4  Dum.  possessed  of  this  bank  note  on  the  1 1th  of  December  1756» 
sa,  386.  i«[hi.  sent  it  by  the  general  post,  under  cover,  directed  to  one 
SM/arfd  B^nard  Odenhatfy,  at  Chipping  Norton  m  Oxfordshire; 

S-  C.  cited  and  ^^^^  on  the  same  night  the  mail  was  robbed^  and  the  baftk 
S.  P.  adjudged  note  in  qdestton  (amongst  other  notes)  taken  and  carried 
•D  a  bill  of  away  by  the  robber;  that  this  bank  note,  on  the  12th 
exchange,  ^f  |.(^^  same  December,  came  into  the  hands  and  pos- 
it or  bearer,  ^cssion  of  the  plaintii!',  for  a/W/  avd  raluable  considera* 
s  Burr.  1519.]  turn,  and  in  the  usual  course  and  icay  of  his  business^  aad 
without  any  notice  or  knowledge  of  this  bank  note  bein^^ 
laken  out  of  the  mail. 

It  was  admitted  and  agreed,  that,  in  the  comtnon  and 
known  course  of  trade,  bank  notes  are  paid  by  and 
received  of  the  holder  or  possessor  of  them,  as  cash ;  and 
that  in  the  usual  way  of  negotiating  bank  notes,  tbey 
pass  from  one  person  to  anol)her  as  cash,  by  delivery  only 
and  without  any  further  inquiry  or  evidence  of  Hile-y  than 
what  arises  from  the  possession.  It  appeared  that  Mr. 
Finney,  having  notice  of  this  robbefty,  on  the  i3th  Decern^ 
her,  applied  to  the  bank  of  £ngia»(/,  *Uosim  the  payment 
"  of  this  note:*'  which  was  ordered  aceoraingiy,  tipon 
Mr.  Finney  s  entering  into  proper  security  "  to  indemnify 
«  the  bank.'" 
r  j^q  1  Some  little  time  after  this,  the  plaintiff  applied  to  the 
^  J  bank  for  the  7)ayment  of  this  note ;  and  for  ikat  purpose 

delivered  the  note  to  the  defendant,  who  is  a  clerk  in  the 
hank  :  but  the  defendant  refu.sed  either  to  pay  the  note» 
or  to  re-deliver  it  to  the  plaintiff.  Upon  which  this 
action  was  brought  against  the  defendant. 

The  jtfiy  found  a  verdict  for  the  plaintiff,  and  thesiom 
of  ^IL  10s.  damages,  subject  neveitheless  to  the  opinion 
of  this  court  upon  this  <jue8tion— "  W4iether  under  the 
'*  circumstaftices  of  this  case,  the  plaintiff  bad  a  sufficicfit 
'*  property  in  4his-bank  note,  to  entitle  him  to  recover  in 
"  the  present  action  F" 

Mr.  M'illiams  was  beginning  on  behalf  of  the  plain- 
tiff.— 

But  Lord  Mansfield  said,  "  that  as  the  objection 

"  came  from    the  side  of   the  defendant,  it    was 

**  rather  more  proper  for  the  defendant's  counsel 

'*  to  state  and  urge  their  objection." 

Sir  Richard  Lloyd,  for  the  defendant. 

The  present  action  is  brought,  noffor  theiiioii^duc 

upon  the  note;  but  for  the  note  itself ,  the  paper,  the 

evidence  of  the  debt.     So  that  the  right  to  the  >ioii  ey  is 


r 
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not  the  present  question:  the  note  is  only  vm evidence  of      17^8. 
the  money's  being  due  to  him  as  bzaher.  miller 

The  note  must  either  come  to  the  plaintiff  bj/  assign-  y, 
menl;  or  must  be  considered  as  if  the  bank  gave  ^fresh^  race. 
u^arate^  and  distinct  note  to  each  bearen  Now  the  plain* 
tiff  can  have  no  right  by  the  assignment  of  a  robber. 
And  the  bank  cannot  be  considered  as  giving  a  tiew  note 
to  each  bearer :  though  each  bearer  may  be  considered  as 
havins:  obtained  from  the  bank  anew  promise. 

I  do  not  say  whether  the  bank  can,  or  cannot  ttop  pay- 
ment;  that  is  a;/oMer  question.  But  the  note  is  only  au 
instrument  of  recovery. 

Now  this  note,  or  these  goods  (as  I  may  call  it,)  was 
the  property  of  Mr.  Fiunei/^  who  paid  in  the  money  :  he 
is  the  real  owner.  It  is  like  a  medal  which  might  en« 
title  a  man  to  payment  of  money,  or  to  any  other  ad- 
vantage. And  it  is  by  Mr.  Finney  s  authority  and  request 
that  Mr.  Race  detained  it. 

It  may  be  objected,  that  this  note  is  to  be  considered 
as  cash  "  in  the  usual  course  of  traded  But  still,  the 
course  of  trade  is  not  at  all  affected  by  the  present  question,  r  454,  ] 
about  the  right  to  the  note.  A  different  specie%  of  action 
must  be  brought  for  the  note,  from  what  must  he  brought 
against  the  bank  for  the  money.  And  this  man  has  elect- 
ed to  bring  troyer  for  the  note  itself,  as  owner  of  the 
VOTE ;  aod  not  to  bring  his  action  against  the  bank  for 
the  money.  In  which  action  of  trover^  property  can  not 
be  proved  in  the  plaintiff:  for  a  sf)ecial  proprietor  can 
have  no  right  against  the  true  owner. 

The  cases  that  may  affect  the  present  are,  1  Salk.  1^. 
M.  \6W.  3.  Anonymous,  coram  Holt,  Cb.  J.  at  nisi  prius 
at  Guildhall.    There  Ld.  Ch.  J.  Holt  held,  that  the  right 
"  owner  of  a  bank  bill,  who  lost  it,  might  have  trover 
"^'  against  a  stranger  who  found  it :  but  not  against  the 
"  person  to  whom  the  finder  transferred  it  for  a  valuable 
"  consideration,  by  reason  of  the  course  of  trade  which 
"  creates  a  property  in  the  assignee  or  bearer."  1  Ld.  Raym. 
7dS.  *  S.  C.  In  which  case  the  note  was  paid  away  in  the  *  X.  fi.  in  thit 
course  of  trade:  but  this  remains  in  the  man's  hands, ^a******© 
and  is  not  t  come  into  the  course  of  trade.    H.  V2  W.  3.  ^"t  trthe 
B,  R.  1  Sa/A.283,  284.  Ford  v.  Hopkins^  per  Holt,  Ch.  J.  bank  ;  and 
'dt  nisi  prius  ^t  Guildhall.**  If  bank  notes,  exchequer  notes,  |;ot  a  new  bill 
**  or  million  lottery  tickets,  or  the  like  are  stolen  or  lost, »"  !»»•  o*^" 
"  the  owner  has  such  an  interest  or  property  in  them,  *J^%|,g'^^' 
"  as  to  bring  an  action,  into  wjiatsoever  hands  they  are  turned  upon 
"  coone.   Money  or  cash  is  not  to  be  distinguished  buthii  baviD^tbe 
**  these  notes  or  bills  are  distinguishable,  aod  ra;i  not  fie  note  for  a 
"  reckoned  as  cash;    and  they  have  distinct  marks  and  ▼•laablecon- 
**  numbers  on  them."  Therefore  the  true  owner  may  seize  *'The  fact 

teesM  to  be  ^Ue  otberwiie. 
Ee  2 


465  Hilary  Term,  31  Geo.  S. 


MILLEU 
V 
KAC£. 


1758.      these  notes  wherever  he  finds  them,  if  not  passed  away 
in  the  course  of  trade. 

1  Sfravs^Cy  605.  /f.  8  G.  1.  In  Middlesex ^  coram 
Pratt,  Ch.  J.  Armory  v.  Delamirie  A  chimnev  sweep- 
er's boy  found  a  jewel.  It  was  ruled  "  that  the  finder 
"  had  such  a  property  as  will  enable  him  to  keep  it  againU 
*^  ALL  but  the  rightful  owner,  and,  consequently,  may 
"  maintain  trover. 

This  wofeisjust  like  an^  other  piece  of  property  until 
passed  away  in  the  course  of  trade.    And  here  the  defendant 
acted  as  agent  to  the  true  owner. 
Mr.  Williams  contra  for  the  plaintiiT. 
The  holder  of  this  bank  note,  upon  a  valuable  con- 
sideration has  a  right  to  it,  eventfgmW  the  ^rue  owner. 

Ist,  The  circulation  of  these  notes  vests  a  property  in 
the  holder,  who  comes  to  the  posstssion  of  it,  upon  a 
valuable  consideration. 
r  455  1  2dly,  This  is  of  vast  consequence  to  trade  and  commerce ;. 
and  they  would  be  greatly  incommoded  if  it  were  other- 
wise. 

3dl)',  This  falls  within  the  reason  of  b,  sale  in  market" 
overt;  and  ought  to  be  determined  upon  the  same  priH* 
ciple. 

First^He  put  several  cases,  where  the  usage,  course, 
and  convenience  of  trade,  made  the  law :  and  sometimes, 
even  aecainst  an  act  of  parliament.  3  Keb.  444.  Stanley  v. 
Ayles.  ^Per  Hale  Ch.  J.  at  Guildhall.  ^  Strange  1000. 
Lumley  V,  Palmer:  where  a  parol  acceptance  of  a  bill 
of  exchange  was  holden  sufficient  against  the  acceptor. 
1  Salk.  t23. 

Secondly — This  paper  credit  has  beeft  always,  and  witk 
greit  reason,  favoured  and  encouraged.  2  Strange^  946. 
Jenys  v.  Fawler  et  aP. 

1  he  usage  of  these  notes  is, "  That  they  pass  by  delivery 
*^  only ;  and  are  considered  as  current  cash ;  and  the  poa* 
'*  SESSION  always  carries  with  it  the  property."  1  Salk. 
126.  pL  5.  is  in  point. 

A  particular  mischief  is  rather  to  be  permitted,  than  a 
gene  ral  inconvenience  incurred.  And  Mr.  Finney ^  who 
was  robbed  of  this  note,  was  guilty  of  some  laches  in  not 
preventing  it. 

Upon  Sir  Richard  Lloyd^s  argument,  a  holder  of  a  note 
might  suffer  the  loss  of  it,  for  want  of  title  against  a  true 
owner ;  even  if  there  was  a  chasm  in  the  transfer  of  it 
^      through  one  only  out  of  five  hundred  hands. 

'Thirdly — This  is  to  be  considered  upon  the  ^amcyoof 
as  a  hale  in  market  overt. 

d  hut.  713.  ''  A  sale  in  snarket  overt  binds  those  that 
"  had  right." 

But  it  is  objected  by  Sir  Jlickard^  ^<  that  there  is  a  sub- 
'*  stantial  diference  l>etween  a  right  to  the  note^  and  a 
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'•  right  to  the  money.'*  But  I  say  the  right  to  the  money 
will  attract  to  it  a  right  to  the  paper.  Our  right  is  not 
by  assigfunent^  but  by  law^  by  the  usage  and  custom  of 
trade.  1  do  not  contend  that  the  robber,  or  even  the  finder 
of  a  note,  hasarigA/fo  the  note:  but  after  circulation^ 
the  holder  upon  a  valuable  consideration  has  a  right 

We  have  a  property  in  this  note :  and  have  recovered 
the  value  against  the  witu-uolder  of  it.    It  is  not  ma-  ^ 
terial,  what  action  we  could  have  brought  against  the 
bank. 

Then  he  answered  Sir  Richard  Lhyd's  cases ;  and  agreed  r 
that  the  true  owner  might  pursue  nis  property,  where  it  ^ 
came  into  the  handsof  another,  without  a  valuable  con* 
sideration,  or  VOT  m  the coune  of  trade :  which  ig  all  that 
Ld.  Ch.  J.  Holt  said  in  I  Salk.  284. 

As  to  1  Strange^  505.  He  agreed  that  the  finder  has 
the  property  against  all  but  the  rightful  owner:  not 
against  him. 

Sir  Richard  Lloyd  in  reply— 

I  agree  that  the  holder  of  the  note  has  a  tpecial  property : 
but  it  does  not  follow  that  he  can  maintam  trover  for  it, 
against  the  true  owner. 

This  is  not  only  without,  but  against  the  consent o{ 
the  owner. 

Supposing  this  note  to  be  a  sort  of  mercantile  cash; 
yet  it  has  an  ear-mark  by  which  it  may  be  distinguish- 
ed ;  therefore  trover  will  lie  for  it.  And  so  is  the  case  of 
Ford  V.  Hopkins. 

And  you  may  recover  a  thing  stolen  from  a  merchant, 
as  well  as  a  thing  stolen  from  another  man.  And  this 
note  is  a  mere  piece  of  paper;  it  may  be  as  well  stop- 
ped, as  any  other  sort  of  mercantile  cash,  (as,  for  instance, 
'd  policy  which  has  been  stolen.)  And  this  has  not  been  pas- 
sed away  in  trade ;  but  remains  in  the  hands  of  the  true 
owner.  And  therefore  it  does  not  signify  in  what  manner 
they  VLve passed awat/t  when  they  are  passed  away  :  fon  this 
was  NOT  passed  away.  Here  the  true  owner,  or  his 
servant  (which  is  the  same  thing]  detains  it.  And, 
surely,  robbery  does  not  devest  the  properly. 

This  is  not  like  goods  sold  in  market  overt  ;  nor  does 
it  pass  in  the  way  of  a  market  overt;  nor  is  it  within 
the  reason  of  a  market  overt  Suppose  it  was  a  watch 
stolen  :  the  owner  may  seize  it,  (though  he  finds  it  in  a 
market  overt,)  before  it  sold  there.  But  there  is  no 
market  overt  for  bank  notes. 

I  deny  the  holder's  (merely  as  bolder)  having  a  right 
to  the  note,  against  the  true  owner ;  and  I  deny  that  the 
possessiofi  gives  a  right  to  the  note. 

Upon  this  argument  on  Friday  last,  Ld.  Mansfield  then 
said  that  Sir  Richard  Lloyd  bad  argued  it  so  ingeniously* 


17^8. 
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1758.      ^^^^^  (though  he  had  no  doubt  about  the  matter,)  it  might 

MILLER     ^^  proper  to  look  into  the  cases  he  had  cited,  in  order  to 

Y^         give  a  proper  an8\yer  to  them  ;   and  therefore  the  court 

RACE.'    deferred  •  giving  their  opinion,  to  this  day.    But  at  the 

same  time,  Ld.  Mansfitla  said,  he  would  not  wish    to 

have  it  undei*stood  in  the  city,  that  the  court  had  any 

doubt  about  the  point. 

Lord  Mansfield  now  delivered  the  resolution  of  the 
court 

After  stating  the  case  at  large,  he  declared  that  at  the 
trial,  he  had  no  sort  of  doubt,  but  this  action  was  well 
0  brought,    and    would   lie  against  the  defendant  in    the 

I>resent  case  ;  upon  the  general  course  of  business,  and  from 
the  consequences  to  trade  and  commerce  :  which  would  be 
much  incommoded  by  a  contrary  determination. 

It  has  been  very  ingeniously  argued  by  Sir  Richard 
Lloyd  for  the  defendant.  But  the  whole  fallacy  of  the 
argument  turns  upon  comparing  bank  notes  to  what  they 
do  not  resemble,  and  what  they  ought  not  to  be  com- 
pared to,  viz.  to  goods,  or  to  securities,  or  documents  for 
debts. 

Now  they  are /^o/ goods,  not  securities^  nor  documents 
•  for  debts,  nor  are  so  esteemed:  but  are  treated  as  money ^ 
as  cash,  in  the  ordinary  course  and  transaction  of  busi- 
ness, by  the  general  consent  of  mankind ;  which  gives 
them  the  credit  and  currency  of  money,  to  all  intents 
and  purposes.  They  are  as  much  money,  as  guineas 
themselves  are;  or  any  other  current  coin,  that  is  used  in 
common  payments,  as  money  or  cash. 

They  pass  by  a  will,  \%hich  bequeaths  all  the  testator's 
money  or  cash ;  and  are  never  considered  as  securities  for 
•  Popham  el    money,  but  as  money  itself.    Upon  Ld.  Jilesburys  *  will, 
*'•  Y  .B^thursi  goo/,  in  bank-notes  was  considered  as  cash.    On  payment 
ccfv.MhNo"^^  the  receipts  are 

Yeiuber,  1748.  always  given  as  for  money;  not  as  for  securities  or  notes. 

So  on  bankruptcies,  they  cannot  be  followed  as  identi- 
cal and  distinguishable  from  money:  but  are  always  con- 
sidered as  money  or  cash. 

It  is  pity  that  reporters  sometimes  catch  at  quaint  ex* 

pressions  that  may  happen  to  be  dropped  at  the  bar  or 

bench ;  and  mistake  their  meaning.     It  has  been  quaintly 

said,  "  that  the  reason  why  money  can  not  be  followed  is, 

•*  BECAUSE  it  has  no  ear-mark :"  but  this  is  "not  true. 

The  true  reason  is,  upon ,  acc.Qi3iiiL.Qf  ibe  currency  of  it^ 

Ltcanni^iifirecavered after  IL has  passed iaci/iy^icv»  feK 

fi  Ve2.  If.      *"  ^^^^  ^^  money  stolen,  the  true  owner  can  not  recover 

Cowp.  soo.      it,  after  it  has  been  paid  away  fairly  and  honestly  upon  a 

9  Vero.  441.1    valuable  nxidbonajide  consideration :  but  before  money  has 

£    458    J  passed  in  currency,  an  action  may  be  brought  for  the 

money  itself    There  was  a  case  in  I  G.  1.  at  the  sittings^ 
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Thomas  v.  Whip^heiore  Ld.  Macclesfield :  which  was  au       1758. 
actioR  upon  assumpsit^  by  an  administrator  against  the     j^n^i^gj^ 
flefendanty  for  money  had  and  received  to  his  use.    The         ^^ 
<iefendant  was  nurse  to  the  intestate  during  his  sickness;      jixce, 
and,  being  alone,  conveyed  away   the  money-    And  Ld. 
Macclesfield  held  that  the  action  lay.     Now  this  must  be 
esteemed  z,  finding  at  least. 

Apply  this  to  the  case  of  a  bank-uoU.  An  action  may 
lie  ayainst  tbe-^gli£&'^  it  is  true :  (and  it Is  not  at  all  de- 
nied :)  but  NOT  after  it  has  been  paid  away  in  cur- 
rency. And  this  point  has  been  determined,  even  in 
the  infancy  ef  bank-notes ;  for  1  Salk.  12(5.  M.  10  IV.  3. 
at  nisi  prins,  is  in  ♦  point.  And  Ld.  Ch.  J.  Hoit  there  ♦  \\  aBie45i: 
says  that  it  is  "  by  reason  of  Ike  coune  of  trade ;  which 
"  creates  a  property  in  the  assignee  or  bearer."  (And 
^*  the  bearer"  is  a  m-jre  projter  expression  than 
assignee.) 

Here,  an  inn-keeper  took  it,  bon&  fide^  in  his  business 
from  a  person  who  made  an  appearance  of  a  gentleman. 
Here  is  no  pretence  or  suspicion  of  collusion  tcith  the 
robber:  for  this  matter  was  strictly  inquired  and  exami- 
ned into  at  the  trial ;  and  is  so  stated  in  the  case,  **  that 
he  took  it  for  ayW/  and  valuable  consideration y  in  the  usual 
**  course  of  bminess.'*  Indeed  if  there  had  been  any  co/- 
/k5io/i,  or  any  circumstances  of  unfair  dealing;  the  case 
had  been  much  otherwise.  If  it  had  been  a  note  for 
1000/.  it  might  have  been  suspicious:  but  this  was  a 
email  note,  for  '21/.  IO5.  only  :  and  monri/  given  in  exchange 
for  it. 

Another  case  cited  was  a  Igosp  note  t  in  1  Ld.  liai/m.  f  Ex  relatione 
738,  ruled  by  Ld.  Ch.  J.  /fo//at  Guildhall,  in  109S;  which  of  another 
proves  nothing  for  the  defendant's  side  of  the  question :  perwn. 
but  it  is  exactly  agreeable  to  what  is  laid  down  by  my 
Ld.-^h.  J.  Ilolty  in  the  case  I  have  just  mentioned.     The 
action  did  not  lie  against  the  assignee  of  the  bank-bill- ; 
BECAUSE  he  had  it  iox  valuable  consideration. 

In  that  case,  be  had  it  from  the  person  who  found  it: 
but  the  action  did  not  lie  against  him,  because  he  took 
\\.  m  ihe  course  of  curt ency ;  and  M^rf/brc  it  could  not  b<i 
followed  in  his  hands,  llncver  shall  be  followed  into  the 
hands  of  a  person  who  bona  fide  took  it  in  the  coursii  of 
currency,  and  in  the  way  of  his  business. 

The  case  of  Ford  v.  Hopkins,  was  also  *  cited :  which  *  v,  ante  451. 
was  in  flil.  12  IV.  3.  coram  HoitCU.  J.  at  nisi  prius,  at 
Ouildhall;  and  was  an  action  of  trover  for  million-lottery 
tickets.  But  this  must  be  a  very  incorrect  report  of  that 
case :  it  is  impossible  that  it  can  be  a  true  representation  of  f  459  1 
what  Ld.  Ch.  J.  Holt  said.  Itrepresents  him  as  speaking 
of  bank'UoteSy  exchequer-notes,  and  million  lotteru  tickets^ 
as  LiK£  to  each  other.    Now  no  two  things  can  be  more 
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1758-  UNLIKE  to  each  Other,  than  a  lottery-ticket^  and  a  bank- 
note. Lottery  tickets  are  identical  and  ipecific :  specific 
actions  lie  for  them.  They  may  prove  extremely  unequal 
in  value :  one  may  be  a  prize ;  another,  a  blank.  Land 
is  not  more  specific,  than  lottery-tickets  are«  It  is  there 
said,"  that  the  delivery  of  the  plaintiff's  tickets  to  the 
•*  defendant,  as  that  case  was,  was  ;io  change  of  property,'* 
And  most  clearly  it  was  no  change  of  the  property ;  so  far, 
the  case  is  right.  But  it  is  here  urged  as  a  proof  ^*  that  the 
"  true  owner  may  follow  a  stolen  bank-note,  into  what 
*'  bands  soever  it  shall  come." 

'   Now  the  whole  of  that  case  turns  upon  the  throwing 
in  bank-notes,  as  being  like  to  lottery  tickets. 

But  Ld.  Ch.  J.  Halt  could  never  say  "  that  an  action 
'*  would  lie  against  the  person  who, /or  a  valuable  consi- 
"  deration,  had  received  Vibank  note  which  had  beensto- 
"  len  or  lost,  and  bona  fide  paid  to  him  ;"  even  though  the 
action  was  brought  by  the  true  owner  :  because  he  had 
determined  otherwise,  but  two  years  before;  andJ)ecause 
bank  notes  are  not  like  lottery-tickets,  but  money. 

The  person  who  took  down  this  case,  certainty  misun- 
derstood  Lord  Ch.  J.  Holt,  or  mistook  his  reasons.  For 
this  reasoning  would.prove,  (if  it  was  true,  as  the  reporter 
represents  it,)  that  if  a  man  paid  to  a  goldsmith  5002.  in 
bank  notes,  the  goldsmith  could  never  pay  them  away. 

A  bank«-note  is  constantly  and  universally,  both  at  home 
and  abroad,  treated  as  money,  as  cash ;  and  paid  and  re-* 
ceived,  as  cash :  and  it  is  necessary,  for  the  purposes  of 
commerce,  that  their  currency  should  be  established  and 
secured. 

There  was  a  case  in  the  court  of  Chancery,  *  on  some 
of  Mr.  Child^s  notes,  payable  to  the  person  to  whom  they . 
were  given,  or  bearer.  The  notes  nad  been  lost  or  de- 
stroyed many  years.  Mr.  Child  wbls  ready  to  pay  ibem  to 
the  widow  and  administratrix  of  the  person  to  whom 
they  w-ere  made  payable;  upon  her  giving  bond,  with 
two  responsible  sureties,  (as  is  the  custom  in  such  cases,) 
to  indeniuify  him  against  the  bearer,  if  the  notes  should 
ever  be  demanded.  The  administratrix  brought  a  bill; 
which  was  dismissed  because  she  either  could  not  or 
would  not  give  the  security  required.  No  dispute  ought 
to  be  made  with  the  bearer  of  a  cash-note ;  in  regard  to 
commerce,  and  for  the  sake  of  the  credit  of  these  notes ; 
£  460  3  ^l^^^^g^^  i^  '«^y  be  both  reasonable  and  customary,  to  stay 
the  payment,  till  inquiry  can  l>e  made,  whether  the  bearer 
of  the  note  cameby  ity«iir/y,  or  not. 

Lord  Mansfield  declared  that  the  court  were  all  of 
the  same  opinion,  for  the  plaintiff;  and  that  Mr.  Just 
WiLMOT  concurred. 

KuLE— That  the postea  bedelivcred  to  the  plaintiff. 


*  WaliDslev 
ft^inst  Child, 
nth  Decem- 
ber, 1749. 
[lVrz.S41. 
3  Burr.  1524. 
3  Dam.  454.] 
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1758. 
Rex  versus  Dr.  Shsbbeare*  ^^t 

V. 

T8HEB« 
HE  doctor  was  brought  up  to  be  bailed :  but  had  not    toBARE. 
bail  ready.  WedncMhj, 

"Note — He  was  now  brought  up  by  virtue  of  a  luU>eas  cor^  J»t  February 

pus  ISSUED  by  the  Ld.Ch.  Justice  in  the  vacation,  re-  ^^^^• 

tui-nable  immediate,  before  himself  a/  his  chambers.  HabcM  cor- 

Upon  Dr.  Shebbeare's  mentioning  that  he  had  been  in-  J?!^"**  '" 
**  formed  that,  as  the  term  was  begun,  it  was  necessary  turnaWe'im" 
**  to  take  out  a.  new  writ  of  habeas  corpus,  to  hnxig  him  medUnebefort 
"  into  court;"  and  the  ofHcerson    the  crown-side  having  * Jim^c,  doct 
said  that  M«>  notion  of  the  practice  was,  **  that,  the  term  u®*?*^''* 
**  being  begun,  the  old  writ  was  expired^  and  it  was  neces-  nJ^oc^^l^t" 
**  sary  to  lake  out  a  mw  one.  of  the  itrm. 

Loud  Mansfield  declared  the  court  to  be  unani- 
mously of  opinion  that  such  notion  was  iUfounded ;  that  a 
person  might  be  brought  into  court  upon  a  habeas  corpus 
issued  in  the  vacation :  and  that  to  require  a  new  writ 
would  be  attended  with  delay  and  expence,  without  the 
least  reason  or  utility. 

Lord  Mansfield— Ifyou  have  not  bail,  we  cannot 
commit  you  to  the  same  custody  you  come  hither  in, 
(which  was  that  of  Mr.  Carrington,  one  of  the  king's 
messengers;)  but  must  commit  you  to  our  marshal:  and 
you  will  not  then  be  obliged  to  sue  out  your  habeas  corpus 
again  ;  but  may  be  brought  up  from  the  prison  of  this 
court,  by  a  rWeof  court,  whenever  you  shall  be  prepared 
to  give  bail. 

Accordingly,  the  doctor,  being  charged  with  two 
warrants  under  the  hand  and  seal  of  the  secretary  of 
state,  which  appeared  upon  the  return  to  the  habeas  cor-' 
pus,  was 

Committed  to  the    custody  of  the  Marshal  of  this 

COURT. 


Rex  versus  Inhabitants  of  Flecknow.  l    ^o      j 

Saturday,  4th 

H,  30  G.  2.  No,  6, 

nnHIS  was  a  cause  in  the  crown  paper,  upon  a  special  . 

-*•  case  from  the  assizes  in  Warwickshire;  upon  an  io- ^^^  ^j^'^J^ 
dictment  against  the  inhabitants  of  the  hamlet  of  i^/ecAr- lotmeut  of  ' 
now^toT  not  repairing  a  highway,  which  the  indictment  landf  adjoin- 
laye,  "  that  they  ought  to  repair."  >og  to  an 

open  road 
acrofi  common  fid^Is  if  not  bound  to  repair. 
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176B.  '^^^  inhabitants  pleaded  **  that  one  George  Watson  ought 

'      **  to  repair  it,  by  reason  of  bis  tenure :  (a)  so  long   as 

^'  the  same  should  remain  inchsed,  S^c,^*    And  traverse 

INHABIT-   ^^^^  ^^^  defendants,  the  inhabitants,  ought  to  repair  it. 

ANTS  of"       ^^'^^  replication  sets  out  an  act  of  parliament  of  15  G,  2, 

.    c.     (a  private  act)  "  for  inclosing  and  dividing  the  com- 

•*  moB  fields  called  FUcknow,  in  the  county  of  JVannfick^ 

**  into  just  allotments  and  proportions ;"  and  also  the 

several  proceedings  under  it ;  and  then  traverses  ''  that 

"  the  said  George  fVaUan^hy  reason  of  hi4  inclosing  the 

**  said  highway,  ought  to  repair  and  amend  it»  as  often 

*'  as  there  should  be  occasion,  whilst  it  should  remain 

ISee  2  Dnr9.    '*  so  inclosed  by  him,"  modo  ei forma  ^rout  is  alledged  by 

106|339^8^4.]  the  plea :  ei  hoc  pargtus  eU  verificare. 

The  rqjoinder  admits  the  act,  and  the  proceedings  un- 
der it,  and  George  Wation^s  acceptance,  &i;.  under  them ; 
and  alledges  that  George  IVatson^  by  reason  of  his  inclos- 
ing, ought  to  repair,  S^c,  And  of  this  they  put  themselves 
upon  their  country. — Issue  is  taken  thereon  ;  and  a  ver- 
diet  pro  rege^  subject  to  the  opinion  of  this  court. 

The  case  stated,  by  consent  of  counsel  was  (in  sub- 
stance) thus — the  inhabitants  of  the  hamlet  of  F/ecknoWf 
BEFOKE  the  making  the  inclosure  by  virtqeof  the  act  of 
parliament  in  the  record  mentioned,  voere  bound  to  repair 
the  highway  in  question* 

The  road  in  the  pleadings  mentioned,  wa?,  before  the 
making  the  said  act  of  parliament,  an  a)«ciknt  oi*£n 
road^  lying  uninclosed^  without  hedge,  ditch»  or  fence  ; 
and  contiuued  to  lie  so  upinclosed  at  the  time  of  making 
the  said  act  of  parliament,  and  ti/</i7  the  inclosure  thereof 
as  hereafter  mentioned,  (b) 

The  commissioners  appointed  by  the  said  act  of  par- 
liament did,  fit  pursuance  of  the  said  act^  by  their  award 
r    Ar9    *l  '°  ^I'iting,  duly  award,  ascertain^  set  out,  direct 'dnd  appoint 
i-    *"*    J  "  that  there  should  be  at  all  times,  for  ever,  after  the  new 
"  inclosure  by  the  said  act  dii-ected  to  be  made,  a  public 


{a)  This  is  wrong  in  point  of  form ;  for  as  in  2  Saund.  160. 
it  was  resolved  that  if  a  defendant  be  chargeable  by  reason 
of  incroachroent,  he  ought  not  to  be  charged  ratione  tenure, 
but  by  reason  of  the  incroachmeot  only :  so  in  the  case  of 
an  inclosure  of  land  contiguous,  the  same  reasoning  will 
bold  as  in  the  case  of  incroachment. 

{b)  If  the  inhabitants  of  a  township  bound  by  prescrip- 
tion to  repair  the  roads  within  the  township  be  expressly 
exempted  by  the  provisions  of  a  road-act  from  the  charge 
of  repairing  ne-w  roads  tP  be  made  within  the  township, 
that  charge  roust  necessarily  fall  on  the  rest  of  the  parish. 
The  King  v.  Inhabitants  of  Sheffield,  2  Durn).  1 0G. 
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*'  way  Of  road,  leading   from  the  hamlet  of  Flecknow       1758. 
•'  aforesaid,  to  Southdm'm  the  said  county  of  Warwick^        ^^y^ 
**  and  also  from  Southam  aforesaid  to  Flecknow  aforesaid  y^ 

(being  the  road  in  question,)  for  persons  to  pass,  either  xnhal'bit- 
on  foot,  horseback,  or  with  cattle  and  carriages,  into,    ^jj^s  of 
**  over  and  through  the  allotment  oftl$e  said  George  ^ i^bcknow 
^*  Watson ;  and  that  the  same  should  be  and  remain  at 
"  all   times  for  ever  thereafter,  full  forty  feet  broad,  as 
"  the  same  was  then  admeasured  and  set  out«"    And  the 
case  states   that  within  one  year  after  making  the  said 
award,  (that  is  to  say,  in  January  17 Ab,)  the  said  George 
Watson  inclosed  his  allotment^  pursuant  to  the  said  act  of 
parliament:  and  the  highway  in  question   ley  open  and 
uninclosed  on  e?ich  side  thereof  as  aforesaid  over  the  lands, 
part  of  the  allotment  of  the  said  George  Watson^foT  the 
space  of  THREE ye^rs  next  afler  the  inclosure  of  his  said 
allotment  so  by  him  made  as  aforesaid. 
The  said  George  Watson,  at  the  end  of  the  said  tiKree 

{fears,  inclosed  with  hedges,  ditches,  andfetices,  the  said 
iighway,  on  both  sides  thereof,  leaving  the  same  full  forty 
feet  broad  between  the  ditches :  and  the  said  road  or 
highway  remained  so  inclosed  by  the  said  George  Watson, 
during  the  whole  time  mentioned  in  the  indictment. 

The  said  George  Watson  made  no  inclosure  of  the  said 
highway  in  question,  other  than  as  aforesaid. 

A  verdict  by  consent  was  foundby  the  jury ;  whereby 
the  defendants  were  found  guilty:  but  such  verdict  was 
tobesubject  to  the  opinion  of  this  court,  upon  the  whole 
case,  as  it  appears  on  the  pleadings  and  on  what  appeared 
to  be  and  was  the  case  as  is  before  mentioned.     And  the 

Question  submitted  is  whether  the  inhabitants  of  the 
said  hamlet  of  fVecftnoeij?  continued  ^of/nri to  repair  the 
highway  in  the  said  indictment  mentioned,  notwith- 
standing the  said  inclosure  by  the  said  George  Watson 
in  manner  before  stated :  or  whether,  by  reason  of  such  . 
inclosure,  they  were  discharged  therefrom,  during 
the  time  in  the  indictment  specified. 

SerJ.  Hewitt  pro  rege,  argued  that  the  inhabitants 
remained  still  bound. 

It  is  admitted  that  this  hamlet  o{  Flecknow  was  bound  to 
repair  beforethe  act  of  parliament    And  it  does  not  appear 
that  George  Watson  is  bound  by  having  inclosed,  under  f     463  1 
this  act  of  parliament :    for  this  is  no  incroachment,  no 
i7yury  to  the  public,  no  act  done  without  consent. 

And  the  cases  turn  upon  want  of  lawful  authority. 
1  Ro.  Abr.  390.  Letter  A.p/.  1.  Sir  Edward  Buncombe's 
case :  outlets  are  parcel  of  the  highway,  in  an  open  field. 
Ibid.  Letter  B.  pL  1.  "  The  subject  may  go  out  of  the 
**  beaten  tracks  when  the  way  is  founderous  in  an  open 
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1758.      '*  fieW {a) Sheppard's  Epitome  oftheLaw.  1116."  If  a  man 

REX       '*  inclose  the  high way»  and  put  it  w  ithin  his  own  ground, 

y^  "  the  parish  is  not  to  repair  it,  but  he  must   repajr  it 

INHABIT-  '*  himself :"  2  Sound.  160.  Rexr.  Sir  Nicholas  Stoughton: 

AKTS  of     ^°  encroacher  upon  the  highway,  is  obliged  to  repair,  so 

FLSCKNOW  *^°S^^  the  encroachment  continues.  Slyle^  364.    •*  Who- 

"  ever  incloses,  i^c.  takes  upon  him  to  repair." 

But  this  inclosure  and  allotment  is  under  an  act  of 
parliament;  to  which  everj^  body  consents.  And  this  act 
directs  public  and  private  highways  to  be  laid  out :  and 
it  provides  '*  that  no-body  shall  go  upon  any  other  high- 
"  way."  Therefore  the  old  right  to  the  old  way  is  at  an 
end, is  annihilated:  and  so  is  the  way  itself,  being  ex- 
changed for  the  new  one.  And  this,  of  course,  varra/z/f 
the  inclosure. 

But  the  act  lays  no  charge  upon  the  owner :  therefore 

George  Watson  cannot  be  said  to  have  inclosed  any  part 

of  the  highway :  for  this  land  is  allotted  to  him,  as  his 

private  property ;    and   he  is  warranted  in   making  this 

inclosure. 

This  is  just  like  the  case  of  a  writ  of  ad  quod  damnum ; 
.  it  M  indeed  9.  parliamentary  ad  quod  damnum.  It  may  be 
even  worth  the  inheritance  of  the  land,  to  repair  the 
adjoining  high  way.  So  that  this  is  not  within  the  fiiin- 
ciPLBs  which  oblige  persons  inclosing,  to  repair.  And 
if  George  Watson  be  not  obliged  to  repair  this  highway, 
the  inhabitants  of  Flecknow  are  obliged. 

Mr.  Ca/decott  contra  for  the  defendants.  This  is  an 
indictment  against  the  inhabitants  for  not  repairing:  and 
**  it  only  charges  that  they  are  bound." 

The  plea  sets  out  by  way  of  inducement  "  that  one 
"  George  Watson^  by  reason  of  his  inclosure^  ought  to  re- 
**  pair ; '  and  then  tenders  a  traverse  "  that  the  inhabitants 
**  OUGHT  NOT^o  repair*^ 

(a)  So  the  subject  might  before  the  inclosure  have  done, 
if  this  road  had  been  founderous;  for  there  was  nothing 
to  distinguish  this  road  from  others;  for  when  highways 
are  appointed  by  commi3sioners  authorized  by  parlia- 
ment to  appoint  the  same,  they  become  highways  for 
all  purposes;  and  the  rights  and  privileges  of  the  subjects 
relating  to  highways  in  general  attach  upon  and  are  inci- 
dent to  the  highways  so  appointed;  and  there  can 
be  no  distinction  between  the  right  of  the  public  to 
such  new  appointed  highways  and  the  old  highways  in 
lieu  of  which  such  new  highways  are  generally  appoint- 
ed ;  and  there  is  at  least  as  little  reason  for  any  such  dis- 
tinction, where  the  commissioner  appointed  the  old 
highway  instead  of  stopping  it  up,  and  appointing  another 
in  its  stead. 
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Therep1icatton(in8teadoftakingi8Sueuponthistraver8ey)      ]7J;8. 
sets  out  the  act  of  pari  lament ,  and  then  sets  out  all  the        ^^^ 
proceedings  under  it,  and  the  allotment  to  Gforge  Watson  y[ 

and*  his  acceptance  thereof,  and  his  inclosing  his  allot-  ujhabit- 
ment,  first,  and  the  road  afterwards ;  and  then  takes  quite     ^^^xs  of 
another  traverse,  vtz.  "  That  he  the  said  George  W^tson^  ^j^^^j^^^q^ 
"  is  not,  by  his  inclosing  the  road,  bound  to  repair  it."       .  .      .    , 
Cur — We  cannot  meddle  with  the  pleadings ^  now  :  we  fngs^werc  " 
are  upon  the  special  case*    If  you  have  any  objection  right  as  ap- 
to  the  pleadings^  you  must  move  in  arrest  of  judg-  pean  by 
ment.  2  Lev.  iH.] 

Mr.  Qaldecott  then  proceeded  en  the  case.    This  was  a 
rcmd,  which  was  always  an  open  and  uninclosed  road, 
and  went  over  George  Watson's  own  lands. 
1st.  This  is  no  inciosure,  wt  thin  this  act. 

2d.  If  it  was,  yet  the  act  duos  not  take  away  the  legal  con^ 
sequence  of  inciosure. 

First — This  was  an  old  open  uninclosed  rcJad,  over 
this  George  Watson* s  own  lands.  And  the  act  does  not 
give  any  authority  to  inclose  it ;  nor  could  intend  any 
such  thing.  And  it  is  much  better  for  the  public,  that  it 
should  be  open  and  uninclosed,  than  that  it  should  be 
inclosed.    If  he  will  inclose  it,  he  ought  to  repair  it. 

It  is  here  stated  that  he  did  inclose  his  allotment  within  [He  inclosed 
two  years  (the  time  limited  for  so  doing:)  but  that  he  did  hisallotmcDt 
not  inclose  this  road,  till  three  years  after  the  com- ^iH****^* 
missioner*s  award.    Therefore  it  is  not  an  inciosure  under  ^^Yjj  ^ntc 
this  act :  consequently,  he  is  liable  to  repair.  ,  459]  * 

I  agree  that  if  a  man  incloses  on  both  'sides  of  a  road» 
he  shall  repair  the  whole:  and  if, ^c.  (See  ffavftin^,  as 
below.)  There  is  a  great  deal  on  this  subject  in  I  Hawk. 
P.  C.  202.  Lib.  1.  c.  16.  §  6,  7.  And  I  agree  that  a  man  is 
bound  to  repair,  no  longer  th^n  wuivrt  he  continues  his 
inciosure ;  so  that  if  he  opens  his  inciosure^  he  will  be 
discharged. 

As  to  an  ad  quod  damnum — It  makes  the  old  road  to 
become  private  property :  and  there  ought  to  be  a  grant 
from  the  crown. 

But  this  act  of  parliament  has  not  directed  an  inciosure 
of  the  road  in  question  :  neither  does  the  award  of  the  com' 
missioners  direct  it.  Therefore  George  Watson  is  in  this 
obliged  to  repair  ;  and  the  inhabitants  are  not  obliged. 

Lord  Mansfield  stopped  Mr.  Serj.  Hewitt  from  reply- 
ing :  for  this  case  was  too  plain,  he  said,  to  need  a  reply. 

An  owner  of  land  over  which  there  is  van  open  road,  f  465  J 
m?Ly  iticlose  \ii  by  \i\%own  authority;  or  alter  it,  under  a 
proper  authority,  and  by  a  legal  course.  1st  He  may 
inclose  it,  by  his  own  authority :  but  then  it  must  be  upon 
two  conditions — One,  "  that  he  is  obliged  to  repair  it,  till 
•*  he  throws  up  the  inciosure;"  the  other  "  that  he  leave 
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1758.      ''  sufficient  space  and  room  for  the  road."    2dly.  The 
K£x       other  act,  viz.  altering  or  changing  the  road  by  a  legal 
y ,         course,  is  by  a  writ  of  ad  quod  damnum :  where  the  appii- 
iNUABiT-  <^tion  is  to  be  made  by  the  owner  of  the  lands;  md  a 
ANTS  of    licence  given  by  the  king,  upon  a  finding  by  a  jury.    But 
VLECKMOW  ^°  ^^^^^  loiter  case»  the  owner  of  the  land,  is  not  obliged  to 
repair  fthe  new  road ;  unless  the  jury  impose  such  a  con- 
dition upon  him :  for  if  they  do  not,  the  repair  of  the 
road  stands  just  as  it  did  before ;  even  though  it  was  at 
first  open,  and  should  be  directed  by  the  jury  to  be 
inclosed,  (a) 

And  this  case  is  like  a  writ  of  od  ^uad  damnum ;  and  not 
only  so,  but  even  more  thanawnt  of  ad  qu6d  damnum, 
[15  MSS.  bj  For  here,  the  act  vests  a  power  in  the  commissioners,  to 
set  out  new  roads,  by  their  award.  Therefore  there  is  an 
end  of  the  old  road,  us  an  old  road.  And  the  commis- 
sioners here  made  their  award:  in  which  they  describe 
the  future  road,  and  direct  it  to  be  forty  feet  broad,  as  it 
was  then  admeasured. 


(a)  The  very  name  and  nature 'of  the  proceedings 
prove  that  no  person  ought  to  be  damaged  by  them ; 
but  if  the  jury  had  such  a  power  as  asserted  by  Lord 
Mansfield,  all  the  inhabitants  of  the  parish  would  be 
damaged,  if  the  old  road  was  open  and  uninclosed  ;  and 
the  jury  had  a  power  of  directing  the  new  road  to  be 
inclosed,  without  throwing  the  burthen  of  the  repairs  of 
the  new  road  upon  the  prosecutor  of  the  writ  ad  quod 
damnum ;  for  then  the  inhabitants  would  be  obliged  to 
repair  the  new  road  though  inclosed,  instead  of  the  old 
road  which  was  uninclosed,  and  could  not  have  been 
inclosed  by  the  prosecutor,  the  owner  of  it,  without 
making  himself  liable  to  the  repairs :  the  consequence  is, 
either  that  the  jury  have  no  power  to  direct  the  new 
road  to  be  inclosed,  or  if  they  have,  the  law  must  throw 
the  repairs  of  it  not  upon  the  parish,  but  upon  the  prose- 
cutor, as  the  person  making  or  causing  the  iaclosure. 

This  if  law,  {as  to  which  mery^)  is  the  best,  if  not  the 
only  good  reason  for  the  judgment ;  for  there  seems  to  be 
little  or  no  weight  in  the  other  reasons,  that  the  road 
was  inclosed,  not  voluntarily,  but  by  authority  of  the 
act.  In  respect  of  repairs,  the  parish  stood  before  liable 
to  repair  the  road  only  so  long  as  it  remained  uninclosed ; 
and  it  appears,  ante  461.  that  before  the  act,  the  road  was 
an  ancient  open  road,  and  so  continued  at  the  time  of 
passing  the  act ;  and  that  it  lay  open,  as  appears,  ante 
A&L  for  three  years,  after  the  inclosure  made  by  JVatsan 
of  his  allotment :  so  that  the  inclosure  was  not  made  by 
authority  of  the  act,  but  was  a  eubdmsion. 
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And  these  common  fiekl«  were  not  designed  to  continue      \JSS* 
open  Qelds»fis  they  were  befell  {  but  the  intent  of  the  act        j^^^ 
of  parliament  was  that  they  might  be  inclosed.    And  the         y^ 
act  says  nothing  about  the  expence -of  repairing  the  road*  iifHA.BfT« 
Therefore  the  repair  clearly  standi  ds  it  did  bef9r€^;  and    AiiTsof 
was  certuinhf  meant  soio  d<K  rLfiCKNOW 

And  every  man  had  a  rightto  inclose^  whoselands  ac^join 
to  the  road«  But  if  the  person  to  whom  the  allotment 
was  made  near  the  highway,  was  to  be  obliged  to 
repair,  {a)  it  might  have  made  a  vast  d^erence  in  the 
wduc  of  the  lands  respectively  allotted  to  each  person : 
ibr  one  person's  allotment  might  perhaps  run  along  very 
far,  by  the  ude  of  the  highway ;  and  another  person's 
allotment  not  lie  at  all  uear  it.  And  yet  there  is  no  pro- 
vision for  any  such  case. 

Therefore  this  George  Watson  'v&  not,  upon  the  facts  here 
stated  to  us,  obliged  to  repair,  hy  reason  of  his  having 
inclosed  an  open  road :  nor  indeed  is  it  an  open  road,  under 
the  circumstances  of  this  case,  {b) 

The  parish  wercbo^md  to  repair,  before  the  act:  and 
this  road  happens  to  be  the  same  identical  road,  that  was 
the  road  before  the  act    And  the  act  of  parliament  never  r     ^qq    t 
designed  to  alter  the  charge  and  obligation  of  repairing  the  '■  •* 

roads  over  these  fields  which  were  intended  to  be  inclosed 
by  virtue  of  it :  i\ot  is  this  iiKlosure  thus  made  under  this 
act,#ttciA  an  mclos^ire  as  comes  within  the  meaning  of  the 
law,  which  obliges  the  person  inclosing  a  road  voluntarily 
and  of  his  own  head,  to  repair  the  road  which  he  has  so 
volunt4trily  inclosed. 

Mr.  Just.  Denison  concurred:  and  he  thought  this 
case  was  very  proi)erly  compared  to  tlie  case  oi*  an  ad 
quod  domnum ;  and  that  it  might  be  very  properly  called 
a  parliamenlary  ad  quod  damnum. 

And   he  was  very   clear  that  the  hamlet  were  bound  io 


(a)  He  need  net  have  inclosed  the  road,  and  then  he 
would  not  have  been  liable  to  repairs  ^  and  no  doubt  the 
commissioners  allowed  for  this  inconvenience,  as  well  as 
others. 

(b)  it  appears  in  page  4iG%  to  have  been  stated  by  the 
case,  tliat  the  road  in  questioa  was  over  and  through  the 
allotment  of  George  Watson. 

Query,  Whether  it  be  an  objection  to  this  determina- 
tion, that  in  consequence  thereof,  such  pro^prietors  of 
estates  in  the  parish  or  town,  as  aie  not  benefited  by  the 
inclosure,  will  be  injured  by  the  increase  of  tbeexpence 
of  repairing  highways,  which  will  be  much  heavier  after 
they  are  made  iiito  liies,  than  wiien  tbey  were  uninclosed? 

8 
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repair,  ju$i  as  they  wen  before :  and  that  this  inclosure 
was  nonsuch  an  inclosure  as  the  cases  cited  intend. 

Mr.  Just  Foster  likewise  concurred.  And  be  thougiit 
the  act  intended  to  give  the  person,  to  whom  an  allotment 
-.,  .w  ^.  adjoining  to  the  road  should  be  made,  posvr  to  inclose :  or 
fiTec'know  <>therwise  he  might  be  a  very  great  sufferer  by  such  allot* 
ment  And  he  was  extremely  clear  that  the  hamlet  re- 
mained  bound  to  repair  the  road  Just  as  much  as  they  were 
bound  to  repair  before  the  act. 

Mr.  Just  WiLMOT  concurred  too,  cl^rly:  and  the 
rather,  for  that,  if  it  was  not  so,  the  allotment  might  prove 
what  the  civil  law  terms  a  damnosa  hareditas.  And  the 
allotments  to  the  different  persons  might  be  of  extreme 
ditfereut  values,  according  as  they  lay  near  to,  or  far  from 
the  road. 

Upon  all  the  circumstances  of  the  case,  he  was  clear 
that  the  hamlet  remaimd  liable^  in  the  same  OMmner  as  they 
were  before  the  act. 

Per  Cur.  unanimously 
KuLE  for  the postea  to  be  delivered  to  the  prosecutor^ 
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Turner  versus  Turner. 

npHE  COURT  (Mr.  Just  Foster  being  gone)  were 
•^  unanimous,  that  a  person  voluntarily  inlisting 
himself,  was  jhot  privileged  from  arrests^  within  the  act 
of  last  sessions  (30  G.  2.  c.  8.)  **  for  the  speedy  and 
"  effectual  recruiting  of  his  mtyesty's  land-forces,  and 
**  marines  :*'  for  that  the  act  was  only  meant  to  privilege 
SUCH  persons  from  arrests,  as  were,  under  that  act,* 
compelled  against  their  wills,  to  serve  as  soldiers. 


Sir  Edward  WoRSELEY  et  ah  Assignees  of  Richard 
Slader,  a  Bankrupt,  verms  Demattos  and  Slaoer. 

fYlHE  present  question  came  before  this  court,  after  a 
-*-  trial  at  law  before  Lord  Man^ld^  upon  a  feigned 
issue  out  of  the  court  of  Chancery,  to  try,  whether  one 
Richard  Slader^  a  trader,  was  a  bankrupt ;  And  (2dly.)  if 
he  was  a  bankrupt,  thentipon  what  particular  day  he 
became  so :  and  that  particular  day  on  which  he  should 
be  found  to  have  become  a  bankrupt  was  to  be  indorsed 
upon  the  postea. 

It  was  soon  agreed,  as  to  the  first  point,  ''  that  be 
*'  certainly  did  become  a  bankrupt,''  by  an  undoubted 


[See  S  Vet. 

jnn.  351. 

0oag.  S7. 

Cowp.tfS9,aQd  S.C.  cited  1  Brown.  99.] 


♦  F.  Section  20th,  pa,  117, 818. 


Hilary  Term,  31  Geo.  9.  468 

clear  act  of  bankruptcy  committed  on  the  i3tb  of  Navem-      17^ 
bern^G.  ^^^' 

But,  upon  the  second  point,  as  to  the  time  when  he    ^^^^^^'^ 
FJbRSx  became  a  bankrupt,  it  was   insisted,  on  behalf  of 
the  plaintiffs,  that  he  became  a  bankrupt  attterior  to  that         ^* 
13th  of  November ,  viz.  upon  the5J3d  oi October;  namely,  ^^^^^^ 
by  the  very  eiecuiing  the  deed  in  question,  which  bore        ^'^^^ 
the '  latter  date.     For  they  ^Hedged  this  deed  to  be /rau-   ^i-adbr^ 
diilent :  and   the  executing  it,  to  be  ipso  facto  an  act  qf 
bankruptcy^  within  the  statute  of  I  Jac.  1.  c.  15. ;  *  which  ♦  V.  j «.  of 
statute  expressly  makes  any  fraudulent  grant  or  convey- *^*^  **^*' 
ance  of  the  trader's  lands  or  goods,  whereby  his  creditors 
may  be  defeated  or  delayed  of  their  just  debts,  a  q^eci^c  act 
of  bankruptcy. 

If  the  deed  wa$  fraudulent,  within  the  true  intent  and 
meaning  of  the  statute,  he  certainly  committed  an  act  of 
bankruptcy  on  the  2  id  of  October :  if  it  was  vot^  he  did 
not  commit  any  act  of  bankruptcy  till  the  13th  of 
November. 

The  jury  found  him  a  bankrupt. 

And,  by  consent,  the  following  order  was  made  ^t 
nisi  prius^  viz.  that  either  party  be  at  liberty  to  move  the 
court.  And  if  the  court  shall,  upon  such  motion,  be  of 
opinion  "  that  the  deed  of  the  23d  of  October  1136,  is, 
*•  under  all  the  circumstancesyWiJiJwfe/i?,  and  the  execu- 
"  tion*  of  it  by  Richard  Siader^  an  act  of  bankruptcy,** — 
then  the  postea  shall  be  marked  on  the  back  thereof, 
"  that  the  said  R*  S.  became  a  bankrupt  on  the  said  23d 
*'  of  October  1766:"  But  if  the  said  court  shall  be  of 
opinion  *'  that  the  execution  of  the  said  deed,  under  all 

the  circumstances  by  the  said  /{.  S.  be  fiot  an  act  of 

bankruptcy,"  then  the  said  postea  shall  be  marked  on  the 
back,  ''  that  the  said  R.  S.  became  a  bankrupt  on  the 
^'  13th  day  of  Nowwfiier." 

The  form  of  the  rw/e,  under  which  it  came  before  the  ("    453    T 
court  was  thus — "  it  is  ordered  that  the  plaintiils  shew  ^ 
**  cause  why   the  postea    in    this   cause  should  not   be 
**  indorsed,   that  Kichard  Slader  became  a  bankrupt  on 
**  the  13th  day  of  November  1756." 

Lord  Mansfield  fu-st  repeated  the  whole  evidence 
very  particularly  and  minutely :  which,  after  the  counsel 
bad  done,  was  resolved,  by  the  opinion  of  the  whole 
court,  into  the  following  case;  viz. 

James  Davis,  an  agent  of  haac  De  Mattos,  knouing 
Slader  to  be  indebted,  and  that  he  could  not  carry  on  his 
trade,  unless  somebody  in  London,  in  the  nature  of  a 
banker,  would  pay  his  draughts,  negotiated  (in  the  month 
of  Jul^  1756,)  an  agreement  between  the  said  Isaac  De 
Mattos  and  Richard  Slader,  *'  that  De  Mattos  should  pay 
*'  Slader  s  draughts,  upon  having  aecurity." 
Vol.  I.  F  f 


5LADBR, 
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1758  *^^^  nature  of  the  security,  and  the  terms  of  the  agrce- 

"WORSLEY  ^^"^  appear  only   by  the  deed  of  the  23d  of  Ottober; 

et  al'  prepared,  and  procured  to  be  exetuted^  by  James  Davis 

^^  and  James  ft^hUekead^  both  of  them  agents  of  Isaac  De 

j^^j  The  DEED  in  question  bears  date  the  23d  of  October 

1756;  and  recites  Sladers  title  to  the  mill  and  premises; 
and  also  his  being  concerned  in  and  carrying  on  divers 
branches  of  merchandize  and  other  business;  and  his 
having  frequent'  occasion  to  draw  and  remit  sums  of 
money  from  and  to  London :  and  his  having  requested 
Isaac  De  Mattos  to  be  his  agent  or  banker  there ;  and  that, 
in  order  to  indemnify  him  for  so  doing,  Slader  had  agreed 
to  transfer  and  assign  all  his  estate  and  interest  in  the 
premises  afore-mentioned  in  the  said  indentures,  and  also 
•ALL  his  stock  used  and  employed  in  the  trades  of  brewing 
and  making  malt,  and  in  the  business  of  a  corn-factor  and 
miller,  to  the  said  Isaac  De  Mattos^  his  executors,  adminis- 
trators and  assigns,  for  that  purpose :  and  then  the  deed 
imports  that  for  the  purposes  aforesaid,  and  in  part 
performance  of  the  said  agreement,  and  in  consideration 
of  5s.  he  the  said  Slader  grants,  assigns,  6fc.  his  said 
messuage,  corn,  water  mill,  and  divers  other  things  (sub- 
ject to  a  mortgage  then  subsisting,  on  part  thereof.) 
And  further,  in  full  performance  of  the  said  agreement, 
and  for  the  considerations  aforesaid,  he  grants,  &c;  all 
his  stocky  utensils^  and  other  things^  used  in  his  trades  of 
brewing  and  malting,  and  of  a  corn-factor  and  miller ; 
consisting  of  coppers,  tuns,  backs,  coolers,  pumps, 
cisterns,  screens,  and  other  implements;  and  also  all 
bis  changeable  stocky  consisting  of  debts,  horses,  carts, 
casks,  hops,  beer,  ale,  wheat,  barley,  malt,  coals,  wood, 
r  469  1  ^"^  ^^^  OTHEH goods  and  commodities  belonging,  employ- 
ed, or  made  use  of,  in  the  said  several  trades^  or  any  of 
them;  and  all  his  estate,  right,  title,  interest,  property, 
claim,  and  demand  whatsoever  thereto,  and  to  every  or 
any  party  thereof;  to  the  said  Isaac  De  Mattos,  his  execu« 
tors,  S^c.  defeazanced  however,  on  his  the  said  Sladers 
paying  and  making  good  to  the  said  Isaac  De  Mattos 
all  the  sums  of  money  which  he  should  advance  and  pay 
on  any  note,  draught,  bill,  or  writing  of  the  said  Slader  ; 
and  on  his  indemnifying  De  Mattos  against  the  Sdme  and 
all  matters  any  ways  touching  or  concerning  the  said 
agency. 

This  deed  further  contains  the  common  covenants  : 
and  there  is  a  receipt  indorsed  for  the  5s.  consideration- 
money. 

In  it  is  also  a  covenant  that  in  case  of  breach  of  or 
failure  in  the  conditions,  4rc.  or  any  part  thereof,  then  and 
from  thcficeforth,  it  should  be  lawful  tor  the  said  Isaac  Dt 
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Natios,  his  executors,  ^c.  to  enter,  possess  and  essoy       1753. 
the  said  laml  and  premises,  6;c.  and  also  to  take  to  his  and  ^^^^j^^y 
their  own    use  and  uses,  absohitely,  all  and  singular  the       ^^  ^jt 
premises  fast  hefore-mentioQcd,  viz.  the  htock,  ^c.  ^^ 

Upon  the  Sth  of  Oc/oAer,  Richard   Sladtr  drew  a  bill  jjg^^"^^^ 
upon   haac  de  Mattos,  by   authority  from  him  for  200/.        ^^^ 
but,  to  fijive  it  credit,  it  was  made   payable  to  the  said    gi^^Dg^^ 
James  Davis,  and  indorsed  bv  him. 

Upon  the  23d  of  October,  Pilchard  Sladi^r  drew  another 
bill  upon  Isaac  De  Mattos,  hy  authority  from  him  :  but,  to 
give  it  credit,  it  was  made  payable  to  the  said  James 
Whitehead,  and  indorsed  by  him. 

Isaac  De  Mattos  h'ltnseli personalli/  knew  that  the  affairs 
of  Richard  Slader  were  in  confusion :  jnd  hired  Samuel 
5/7/5,  whom  he  sent  down  in  the  month  of  October,  to  be 
book-keeper  to  this  Richard  Slader.  Sills  accord fngly  went, 
and  had  examined  all  Slader  s  accounts  and  aifairs,  by 
the  20th  of  October. 

The  deed,  (which  had  been  a  considerable  time  prepar- 
ing,) was  executed  on  the  23d  of  October;  and  is  witnessed 
by  the  said  James  Whitehead^  James  Davis,  and  Samuel 
Sills. 

The  bankrupt  continued  in  possession  of  every  thing 
conveyed  by  the  said  deed.  And  James  Davis  took  occasion 
to  tell  the  creditors  of  Richard  Slader,  "  that  the  said 

Slader  would  do  very  well,''  "  that  he  had  recommended 

him  to  two  good  men;"  and  "that  Slader  had  given 

a  mortgage  of  the  mitt,  and  other  leasehold  prem\ses  :** 
but  James  Davis  concealed  and  did  iwt  mention  Slader^s 
having  assigned  bis  general  effects. 

Upon  the  11th  of  November,  Slader  told  Davis  and  Sills,  r  a^q  -i 
lK)ih  together,  "that  he  could  not  stand;"  and  consulted  L  '  J 
them  what  to  do :  the  result  of  which  consultation  was, 
— that  Sills,  hy  order  of  Slader,  the  same  day,  gavepos- 
session  to  Davis,  as  ai^ent  of  De  Mattos,  who  immediately 
set  out  for  London.  The  next  day,  (the  1 2th  of  Novem- 
ber,) Slader  ordered  Sills  to  deny  him :  on  the  13th  Sil/s 
did  deny  him  accordingly ;  and  told  the  reason, "  that  it 
"  was /o  comiiiV  an  act  of  bankruptcy." 

Slader  had  nothing  of  value,  but  what  was  comprized 
in  the  deed  of  the  23d  of  October:  and  he  traded  as  a 
brewer,  maltster,  corn-factor,  and  miller ;  but  carried  oa 
no  other  trade. 

After  the  13th  of  November,  Isaac  De  Mattos  paid  the 
said  two  draughts  indorsed  by  Davis  and  Ifhitehead. 

After  Ld.  Mansfield  had  reported  the  evidence,  the 
counsel  for  the  plaintiffs  proceeded  to  shew  cause:  and 
they  urged  the  deed  to  be  merely  colourable,  and  sojrau^ 
dufent  as  to  constitute,  in  itself,  an  act  of  bankruptcy ; 

Ff2  <         .         , 


471  Hilary  Term,  31  Geo.  2. 

17.58.      being  to  the  intent  to  defeat  a7id  delay  bis  creditors^  or 

WOR8LKY    ^i^^y  ^keif  MIGHT  be  DEFEATED  or  DELAYED. 

et  al'  They  cited  3  Co.  80.  Twine's  case,  and  the  rules  and  re- 

y^         solutions  contained  in  it«  an^  urged  that  the  present  case 

DEif  ATTOS  ^^^  ^""y  w'^itt  *^ 

and  They  also  cited  13  Eliz.  c.  7.  and  1  Jac,  1.  c.  15.  |  2. 

fx«AP£K«  which  goes  further  than  13  Eliz.  Likewise  2  Imt.  110.  on 
the  statute  of  MarUbridge.  6  Rep.  76.  Curson^s  case  S. 
P.  Moore  193.  Ld.  ^u^^efs  case,  upon  tlie  statutes  of  fu- 
gitives beyond  seas  made  anno\3EUz.  In  which,  they 
observed  that  13  Elit.  c.  3.  is  in  Rastal^  and  not  elsewhere.) 
%/f,2SS.  Tucker  v.  Cosh.  2  Peere  Wms.  427-  Small  v. 
Oudley  et  aL  Where  a  goldsmith  assigned  two-thirds  of 
his  stock  in  the  wint  trade ;  and  it  was  holden  good :  but 
contra^  if  it  had  oeen  of  all  his  goods,  kc. 

Also  Lucas's  Hep.ASO.  Dr.  Good  fellow's  case:  and  RyW 
V.  JKoa/s  in  Cane.  27th  January  1749. 

And  they  observed  that  here  was  no  possession  altered  ; 
no  estimate  or  account  taken  of  the  stock,  ^c.  nor  any 
consideration  paid. 

']*he  counsel   for  the    defendant  insisted,  that  even 
IF    it  was  granted  that  this    deed    was  fraudulent,    as 
against  creditors  or  purchasers,  yet  it  would  not  be  an 
c  ^  V  U*^    "^^^  ^^  ^^^  KBUPTCY :  for  the  *  act  has  a  proviso  to  ex- 
*    '  ^  cept  deeds  made  bonijide  and  upon  good  consideration, 

r  47 1  "*  '^'^^^  ^^^  ^^^  made  bon&  fide,  and  upon  good  considera* 
'^  tion.  It  was  made  by  Mr.  Sladert  a  trader  in  the  coun- 
try, to  secure  Mr.  De  Mattos,  who  agreed  to  become  his 
banker  or  agent  in  London;  and  to  paraiit  Slader  bom 
the  country,  to  draW'  upon  him  in  town;  and  the  om/^ 
INTENT  of  it  was  t(»  indemnify  Dc  Mattos  against  S/a^ 
ders  OY  EU'drawing  Unuin  v.  Oliver^  in  Cane.  Tr.  12  G.  S. 
was  a  like  case,  determined  by  the  lord  cbancellor.  And 
this  transaction  tended  to  enable  the  country  trader  the 
better  to  carry  on  his  trade ;  and  was  far  from  being  intend- 
ed to  deceive  his  creditors. 

It  must  be  agreed,  that  this  deed  of  assignment  t«- 
cludes  goods  and  utensils^  as  well  as  the  house  and  miU,  Sfc. 
And  that  there  was  no  previous  appraisement.  But  that 
was  quite  unnecessary :  because  it  could  not  be  then  known 
how  much  money  was  to  be  secured. 

As  to  the  owner*s  continuing  in  posseision.-'^ThQ  case 
of  ilf€ggo^  V.  Mills,  1  Ld.  Raym,  2S6\  jB.  1{.  1697.  was  so; 
and  yet  notirauduleBt.  Precedents  in  Chancery  285.  Buck- 
nail  et  aC  V.  Roiiton  was  the  like.  And  in  tbe  nature  of 
the  thing,  possession  could  not  be  deli\^red  in  Ibe  pre- 
sent case ;  because  the  debt  to  be  secured  \^ as  future  and 
uncertain.  So  tbat  this  continuing  in  possession  was  jio 
malajides^  no  badge  or  evidence  off  mud:  because  it  did  not 
give  the  owner  a  false  eind.  fallacious  credit.    Neither 
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was  it  secret ;  but  notorious :  and  it  was  not  zs:Uh  intent  to       1 7^8. 
defeat  wtd  delay  his  creditO)*8 ;  but  to  their  benefit,  and   wou.si.kiv 
calculated  to  Support  Sladers  credit,  and  to  enable  him       q^^* 
to  pay  his  creditors.  r  y^ 

'rhe  GENERALITY  of  a  deed is  not  always^ud  ''^^^^^  demattos 
sarily  zu  evidence  of  fraud :  for  unless  there  be  a  trust,        ^nd 
either  expressed  or  implied,  there  is  no  fraud  :  and  here     spader. 
18  no  trust,  either  expressed  or  implied :  nor  could  D'eMat' 
las  recover  more  than  was  fairly  owing  to  him. 

The  case  of  Ryal  v.  Rowls  was  rightly  determined, 
"  that  a  security  may  be  lost,  by  suOering  a  continuance 
**  in  possession."  But  it  does  not  follow  that  our  continu- 
ance in  possession  constituted  an  act  of  bankruptcy. 
Here  was  neither  imposition  nor  collusion:  it  is  only  a 
mortgage  of  his  personal  property,  and  for  a  fair  con- 
sideration. 

'J'o  prove  it  not  to  be  an  act  of  bankruptcy,  they  cited 
several  cases.  In  ihe  case  of  De  Gols  v.  iVntd^  in  1739, 
the  quo  anime  was  indeed  clear  and  plain.  The  next  case 
where  a  deed  was  considered  as  an  act  of  bankruptcy,  n  ^  -. 
was  Ashless  case:  but'that  was  also  quite  clear  :  so  again,  L  ^'^  J 
in  MackreiCs  case,  lately  :  where  it  was  indeed  given  up. 
But  there  \%  nothing  intentionally  i7/ in  the  pre- 
sent case. 

If  this  mere  giving  security  to  indemnify  bis  banker 
was  an  act  of  bankruptcy,  it  could  nevbr  afterwards 
BE  purged:  which  would  be  a  great  inconvenience  to 
trade ;  because  it  is  a  common  case.  And  this  man  gave 
it  to  his  former  banker,  as  well  as  to  DeMattos. 

It  is  no  act  of  bankruptcy,  unless  the  deed  be  fracj- 
DULENT,  as  well  as  intended  to  give  unjust  preference  to 
one  creditor  bci'ore  another.  And  there  is  no  pretence, 
in  the  present  case,  that  any  bad  use  has  been  made  of 
this  deed. 

The  5th  clause  in  1  Jac.  1.  c.  15.  would  be  nugatory,  if 
t  he  second  was  to  be  understood  to  make  the  executing 
such  a  deed  as  this,  an  ipso  factoid  of  bankruptcy.  It 
was  only  a  contLftgent  and  collateral  security,  depending 
upon^£/ti/r£  events  and  circumstances:  and  therefore  there 
could  not,  in  the  nature  of  the  thing,  be  either  delivery  of 
intrnediuie  possession,  or  any  vartirular  consideration-money, 
expressed.  And  Dc  Mattoss  being  liable  to  be  damnified 
was,  of  itself  alone,  a  good  consideration. 

The  case  of  Unwin  v.  Oliver,  P.  12  G.  2.  in  Cane,  was 
this :  Unwin,  being  appointed  receiver  by  that  court,  and 
thereupon  obliged  to  give  security,  assigns  his  debts,  as  a 
security  (amongst  other  things)  to  the  persons  who  were 
bound  for  bim  in  a  recognizance  upon  that  occasion :  and 
afterwards  he  became  bankrupt  This  assignment  of  hi« 
debts  was  bolden  good* 
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1758.  Bankruptcy  is  considered  by  the  acts  of  parliament,  aK 

WORSLEY  *  CRIME.     The  description  of  an  act  of  bankruptcy,  or 

et  al.       ^^^  person's  becoming  bankrupt,  must  be  therefore  taken 

y^  '       strictl}/:  and  the  acts  that  constitute  bankruptcy  must  be 

BEMATTOS  done  ac'/M  t/i/ewt  to  defraud  or  delay  creditors. 

and  ^"^  ^'^^  case  of  an  officer  in  the  revenue  appointing  a 

SLADER.  ^rtfrfcr  his  deputy;  and,  for  his  indemnity,  taking  from  such 
deputy,  such  a  deed  as  this  is  :  would  the  executing  it  make 
the  t racier  a  bankrupt  ? 

The  act  of  -21  Jac.  1.  c.  19.  §  10, 11.  takes  care  of  an 
inconvenience  to  the  creditors,  arising  from  the  trader's 
continuing  in  possession.  But  such  assignments  have 
wererbeen  considered  as  constituting  an  act  of  bankruptcy^ 
Small  y.   Oudtey,  *1  Pevrt  Wms,  4^7.     Jacob  v.  Shepherd, 

Ci.7^  -1  there  cited.  Uyal  v.  Rowh^in  Cane.  27  January  1749: 
'  ^  J  which  was  an  assignment  by  Harvest  the  bankrupt,  of  a// 
his  goods,  utensils,  ^'c.  and  was  made  liable  to  future  mo- 
nies to  be  advanced. 

The  counsel  for  the  plaintiffs  in  reply,  urged  the  in- 
convenience that  must  arise  to  trade,  from  swch  general 
assignments  of  all  a  trader's  effects  in  trade,  t/ii-valued 
and  t///-appraised ;  in  order  to  secure  eventual  debts,  not 
existing  at  the  time  of  execating  the  deed :  and  insisted 
that  1  Jac.  1.  c.  L5.  §  2.  expressly  makes  such  conveyances 
acts  of  bankruptcy. 

Here  is  no  consideration  of  any  money  paid,  or  any  debt 
really  contracted.  Kor  was  any  money  afieruards  advan^ 
eed  upon  this  deed.  And  for  what  vi^^tnen  owing  to  Mr. 
De  Matfos,  he  had  at  that  t\me  ^tcarrant  ofaiioney,  to  con- 
fess and  enter  up  a  judgment:  though  it  was  afterwards 
destroyed,  when  he  actually  took  possession  under  the 
deed  now  in  question. 

And  indeed,  if  theie  had  been  a  real  debt  subsisting, 
yet  /A/5  bad  been  an  undue  prrference^w'xihm  the  act.  But 
as  it  was  7/0/  so,  nor  any  thing  done  in  consequence  of  this 
deed,  it  is  merely  fraudulent. 

None  of  the  cases,  on  either  side,  are  in  point. 

In  Unwins  case,,  there  was  a  consideration :  for  an  t«- 
demnity  is  a  good  consideration.  And  the  case  goes  no  fur- 
ther than  to  prove  "  that  it  is  so." 

But  of  moveable  chatties,  po^se^s/on  ought  to  be  instant- 
ly and  actually  given  :  and  of  immoveable  or  remote  chat- 
ties, possession  of  every  title  to  it,  and  every  thing  that  can, 
ID  the  nature  of  the  thing,  be  done  Umards  it. 

Whereas  here  is  no  attempt  to  take  possession  ;  till  the 
man  was  determinately  going  to  become  bankrupt,  by 
a  plain  indisputable  act,  on  the  11th  of  November. 

Therefore  this  general  provision  for  one  particular  cre- 
ditor, implied  a  secret  trustor  conciliating  favour :  which 
i3  a  badge  of  fraud  and  collusion.    And  no  argument  can 
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Vie  drawn  for  mortgages  of /am/,  (where  it  is  the  usual      \7ST* 
method  for  the  mortgagor  to  remain  in  possession,)  to  the  worslev 
keeping  possesion  of  goods  assigned  over.     And  if  this  •    et  al. 
had  been  an  honest  transaction,  there  would  liave  been         v. 
an  appraisement  and  a  scheduk;  and  it  would  not  have  been  dem  attos 
left  thii's  at  large.  and 

As  to  its  not  being  to  be  afterwards  purged; — that    slader. 
does  not  alter  fhe  case  at  all:  for  no  act  of  bankruptcy  [     474    J 
can  be  purged,  but  by  obtaining  a  certificate. 

As  to  (21  Jac,  I.  c.  19.  §  11.  continuing  in  possession 
was  always  looked  upon  as  an  evidence  of  fraud :  that  law 
is  only  declarative  of  what  was  the  law  before. 

The  cases  cited  of  Ward,  Ashley^  and  Macrell,  prove 
nothing  ai^ainst  us,  at  all. 

Lord  Mansfield  said  the  court  would  consider  it, 
both  upon  the  particular  circumstances,  and  upon 
the  general  principles:  and  it  would  be  proper  to 
consider  the  subject,  with  reccard  to  traders  in  general, 
under  13  Eliz.  c.  7.  as  well  as  to  traders  becoming 
bankrupts.  And  they  would  give  notice  when  they 
were  ready  to  declare  their  opinion. 

Lord  Mansfield  now  delivered  the  opinion  of  the  [I  Ba«t.  51.J 
court 

The  question  is,  whether,  upon  a/l  the  above  circumstari' 
ct^,  Slader  became  a  bankrupt  on  the  23d  of  October,  or  on 
the  13th  of  November, — And  thepostea  is  to  be  indorsed, 
^  to  the  time  of  Slader  s  l)ecoming  bankrupt,  according 
to  the  opinion  of  the  court 

All  the  acts  concerning  bankrupts  afe  to  be  taken 
together,  as  making  one  system  of  law  :  they  are  all  to  be 
con^tTxiedfavourablifJor  creditors,  and  to  suppress  fraud. 

•*  Whether  a  transaction  befair  or  fraudulent,*'  is  often 
a  question  of  *  law;  it  is  the  judgrnent  of  hw,  upon  facts  ^  y., 
and  intents.  397.  ^^^iS. 

The  indemnity,  which  is  the  consideration  of  the  deed  [Qa.  If  not 
in  question,  I  allow  to  be  a  good,  valuable,  and  true  con-<wiira? 
sideration  :  and  I  allow  this  deetl  to  be  a  valid  transaction,  ^^937'^* 
as  between  the  parties.  »      0 

But  valid  transactions,  as  between  the  parties^  may  be 
fraudulent  by  reason  of  covin,  collusion,  or  confederacy 
to  injure  a  third  person:  for  instance — A.  buys  an  estat^ 
from  jB.  and  forgets  to  register  his  purchase  deeds:  if  C 
with  express  or  implied  notice  of  this,  buys  the  estate 
for  a  full  price,  and  gets  his  deeds  registered;  this  is 
fraudulent,  because  he  assists  B.  to  injure  A,  Or,  if  a  man 
knowing  that  a  creditor  has  obtained  a  judgment  against 
his  debtor,  buys  the  debtor's  goods,  for  a  full  price,  ^'^V  ajc  t 
enable  him  to  defeat  the  creditor's  execution :  it  is  fraudu-  L  *' "^  J 
lent.    Again^  if  a  man  knowing**  that  an  executor  is 
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1758.      "  wasting  and  turning  the  testator's  estate  into  mooey^ 
woiiSLEY  "  ^^^  more  easily  to  run  away  with  it/'   buys  from  the 
etaf       executor,  with  that  view,  though  for  a  full  price;  it  is 
y^  fraudulent. 

BEMATTOs       Marriage-brocage  bonds,  secret  agreements,  different 
jm^        from  the  open  treaty  of  marriage,  and  many  other  cases 
SLADEJi.    ^^^^^  might  be  put,  though  for  a  true  and  valuable  conside- 
ration, as  between  the  parties^  are  fraudulent,  by  reason 
of  deceit  or  injury  consequentially  brought  upon  iJUtd 
persons. 
•sCo.  so. b.      ♦  Treaties  case,  even  in  the  criminal  prosecution,  "wa* 
^^'*'  of  this  sort:  the  consideration  of  the  sale  was  more  than 

safficient,  and  undoubtedly  true. 

Whether /A/5  deed  be  of  that  sort,  will  depeini  upon 
the  whole  purpose  of  it. 

As  to  all,  except  the  leasehold,  it  could  not  have  the 
effect  of  a  conveyance,  if  De  Mattos  permitted  Slader  to 
continue  in  possession. 

By  the  express  tenor  of  the  deed,  Slader  was  to  have 
the  absolute  oider  and  disposition  as  before.  In  fact  he 
was  permitted  to  continue  in  pj^ession,  and  act  as  owner. 
They  who  dealt  with  him,  trusted  to  his  visible  trade  atid 
stock.  They  trusted  to  the  bankrupt-law  that  he  could 
neither  have  sold  or  mortgaged ;  and  in  case  of  a  mistbr- 
tune,  that  his  efiects  must  be  equally  distributed.  They 
were  imposed  upon  hy  false  appearanceskr 

To  deceive  tUe  more,  under  a  frctitions  shew  of  credit, 
the  bills  drawn  u\)on  DeMatlos  were  luade  payable  to  anxl 
indorsed  by  his  own  agents.  Davis^  one  of  his  agents,  ex- 
pressly told  the  creditors/*  that  Slader  would  be  very  weU; 
that  two  good  men,  upon  security  of  the  leasehold,, 
would  pay  his  draughts:"  but  concealed  that  be  had 
mortgaged  any  thing  else. 

A  false  shew,  T)y  collusion,  to  deceive  third  persons,  is 
generally  connected  witb  iksecrei  cot^dtnce.  So  here, 
the  trust  put  in  Slader  manifestly  was,  that  when  he 
could  stand  no  longev,  he  should  give  notice  to  De  Mattos 
or  his  agents,  deliver  possession,  and  Iheu  commit  a  posi- 
tive act  of  bankruptcy. 

From  the  nature  of  the  fund,  possession  never  could  be 

meant  to  be  taken,  but  as  the  immediate  fore-runner  of  a 

commission  of  bankruptcy.     Ue  could  not  stand  a  mo- 

P     .^/«     n  meut,  after  his  whole  trade,  fixed  ami  fluctuating  stock, 

L    ^^^    J  and  credits  were  taken  from  him. 

To  watch  Slader,  De  itattos  put  SiUs  about  brim,  as 
his  book-keeper.  Agreeable  to  the  confidence  put  m 
him,  when  Siader  saw  he  could  stand  no  longer,  be 
acquainted  SilU  and  Davis  the  agents  of  Dt  MatCos,  with 
it:  and  6y  their  advice,  first  gave  an  order  tadelifer  pos« 
session,  and  then  to  be  denied.    This  shews,  to  a  demon- 
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stralioD,  that  they  were  all  aware  that  possession  was  ne^      17381 
tessartf ;  and  intended  from  the  first,  by  a  formal  deli-  worsjlet 
very  of  possession,  when  he  was  determined  to  break,      ^^  al' 
to  evade  the*  clause  in  21  Jae.  1.  c.  19.  For  the  measure         y 
was  instantly  taken,  without  any  mw  advice.  dj&mattos^ 

I  will  consider  this  transaction  more  particularly,  in        and 
two  great  views :  sj^ader. 

1st.  In  respectof  the  end;  •  ^li. 

2d]y.  Id  respect  of  the  means. 

Asto  the  first— The  e/wi  proposed  by  the  secret  trust 
was,  that  in  case  Slader  should  become    bankrupt,  his       ,  ^ 
whole  estate  should  first  be  vested  in  De  Mattos^   for 
payment  of  what  was  justly  due  to  him.    The  preferetice 
aimed  at  was  fraudulent  and  unlawful. 

Suppose,  after  the  consultation  on  the  11th  of  No- 
tember^  this  deeci  had  been  prepared  and  executed  ac- 
companied with  such  formal  delivery  of  possession  :  we 
are  of  opinion,  that  it  would  have  hecnfraudalent,  and  an 
act  of  bankruptcy. 

Such  preference  is  a  fraud  upon  the  whole  bankrupt 
law,  and  would  defeat  the  two  main  objects  it  has  in 
view  ;  to  wit,  the  management  of  the  bankrupt's  estate ; 
and  an  equal  distribution  among  his  creditors. 

'i'he  law  gives  the  managemei^^  to  persons  chosen  by 
the  creditors^  under  the  direction  of  commissioners,  and 
the  control  of  the  great  seal. 

But,  if  a  bankrupt  may  convey  all  to  a  favourite  and 
friendly  creditor,  just  before  he  orders  himself  to  be  de- 
nied: the  whole  power  of  selling  his  effects,  calling  in 
bis  debts,  and  settling  his  accounts^  must  be  in  such 
single  and  particular  creditor:  he  must  have  a  right  even 
to  the  custody  of  the  books  and  papers. 

An  equal  distribution  among   creditors  who  equally  r    ^.w    1 
gave   a     general  personal    ci^it    to    the    bankrupt^  ^ 
is  anxiously  provided  for,  ever  since  the  act  of  21  Jac.  !• 
e*  19. 

It  was  thought  mischievous,  to  suffer  priorities  to  be 
gained  by  secret  liens ;  as*  by  judgment,  statute,  recog-  ♦  ^  9. 
nizance,  bond,  specialties,  artfaK^meiits  by  custom  in 
London  or  elsewhere,  assigmneiit  of  debt  to  thef  king's  t  ^  10. 
debtor.  Unless  they  lookout  execution,  these  all  equally 
gave  a  personal  credit  to  the  bankrupt,  and  trusted  him 
to  manage  his  effects. 

Conveyances  of  personal  chattels  by-  way  of  security, 
y^here possessioH  was  left^  ssitk  the  bankrupt,  fell  witbifiit  Ml* 
the  same  reason. 

Land  is  held,  mthoui  perception  of  the  profits,  by 
the  title:  but  there  is  no  hotd  of  goods,  which  the 
mortgagor  is  allowed  to  pdssefifs  and  dispose  of.  There- 
fore by  a  clausell  in  the  same  act,  any  priority  by  sueh  [^w. 
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1758.      '^''^  'i^^  >^  ^^  taken  away;  and  as  such  mortgtgee 

troRSLEY  ^qw^'ly  gives  a  general   credit,  he  is  levelled  with  tbe 

et  ar       other  creditors. 

y^  But,  if  a  bankrupt  may,  just  before  he  onlers  himself 

DEMATTos  ^^  ^^  denied,  convey  all,  to  pay  the  debts  of  favourites; 

and        ^'^^  worst  and  the  most  dangerous  priority  would  pre- 

SfyADER.     \^^'.»  depending  merely  upon   the  unjust  or  corrupt  pcrr- 

tiality  of  the  bankrupt; 
♦  Gajner,  A*  case  lately  happened  where  a  conveyance,  calcu- 

bankrupt,  |ated  to  postpone  one  creditor  to  the  rest,  was  held  an 
Foord'and  ^^^  ^^  bankruptcy.  It  came  on  before  Ld.  Hardwicke^ 
others.""  the  late  lord  chancellor,  at  LincoMt  Inn  HaU,f  one 
+  sut  July  Gayner,  a  trader,  had  made  an  assignment  on  the  7th  of 
1765-  June,  1753,  of  all  his  eHPects,  goods,  stock  in  trade,  and 

[4  Burr.3210.]  book-debts,  (except  household  goods,  watches,  plate, 
bills  of  exchange,  inland  bills,  promissory  notes,  and 
cash  then  by  him,)  to  trustees,  in  trust  to  pay  themselves 
and  all  the  rest  of  his  creditors,  exceptFoord  the  petitioners 
But  the  trustees  declining  to  act  under  this  assignment: 
he  executed  another^  on  the  Qth  of  Ju/te,  1755  :  wherein 
the  trustees  were  to  pay  themselves,  and  all  the  credi- 
tors mentioned  in  a  schedule  :  (in  which  schedule,  the 
petitioner  was  not  included;)  and  in  this  second  assignment 
a  large  parcel  of  gi/zger  as  well  as  the  things  above  men- 
tioned were  excepted. 

The  petitioner  insisted  that  he  alone  could  choose 
assignees;  since  the  other  creditors  claimed  under  the 
assignment* 
[5  Dum-  434.]  Ld.  Uardwicke  was  clear,  "  that  the  executinz  the  deed 
*'  of  the  Qth  oi  June  was  an  act  of  bankruptcy."  And 
[  478  3  all  that  heard  his  determination,  were  of  the  same  opi- 
nion :  and  every  body  concerned  acquiesced  in  it 
Whereupon  the  creditors  mentioned  in  the  schedule, 
consented  to  wave  all  benefit  or  advantage  under  that 
assignment,  and  all  proved  their  debts,  in  order  to  receive 
an  equal  dividend  with  the  petitioner :  and  the  creditors 
proceeded  to  a  choice  of  new  assignees. 

I'heframers  of  this  deed  executed  by  Gayner^  took  for 
granted,  ''  that  if  it  had  been  a  conveyance  of  all  his 
*'  eflects,  it  must  be  bad  :*'  and  therefore  they  colourable 
excepted  parts.  But  the  contrivance  did  not  prevail,  even 
so  far  as  to  bear  an  argument ;  or  to  be  thought,  by  any 
body  worthy  of  a  trial. 

There  is  a  great  difference  between  the  conveyance  of 
a//,  and  of  a  part.  A  conveyance  of  a  part  may  be  pub- 
lic, fair  and  honest:  as  a  trader  may  sell ;  so  he  may 
openly  transfer  many  kinds  of  property,  by  way  of  srcii- 
rittj;  but  a  conveyance  of  avl,  must  either  be  fi*au- 
duiently  kept  sfecrel:  or  produce  an  immediate  absolute 
bankruptcy.  ^  <. 
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It  has  been  argued,  **th2Lt  after  a  resolution  taken  by       IY5S. 
?i  trader,  **  to  commit  an  act  of  bankruptcy,  the  trader,    woksl£Y 
•*  so  resolving  to  become  bankrupt,  might  lawfully  pre-       etal' 
**  fer  a  just  creditor  by  conveying  pnr/  of  his  effefts,  to  y^ 

"  satisfy  that  creditor's  debt."  demattos 

It  is  not    necessary  to  determine   that   question,  in        hq^ 
this    cause;    for   here  the  conveyance  is  of  all;  and    sladep- 
therefore  I  will  only  say,   that  no  such  proposition  is 
vet  established :  much  less,  in  the  extent  whereto  it  has 
been  urged* 

The  cases  mentioned  were,*    Cock  x.  G oodf ellow  ;f  *  V.Lua^ 
Jacob  V.  Shepherd  :t    Small   v.    Oudleu;  and   Unwin   v.  4S9. 

Oliver.  sSJwil. 

In  the  case  of  Cock  v.  Goodfellow,  the  fact  did  not  give  n^^,  ^^ol ' 
rise  to  any  question.    An  immediate  prospect  of  a  cer-  4si. ' 
tain  bankruptcy  was  not  the  motive  to  what  Mrs.  CocA  ^  2  Peere  Wil- 
did.     She  was  solvent  at  the  time;  and,   that  very  day,  ^**°*»»  *- "i • 
lent  40,000/.  Besides  her  children,   to   whom  she    was 
guardian  and  trustee,  were  not  upon  the  foot  of  common 
creditors :  the  court  of  Chancery  would  have  decreed  her 
to  place  their   fortunes  out  upon  government  oir  real 
securities. 

As  to  the  case  of  Jacob  v.  Sheppard^  I  have  looked  into 
the  register's  book,  upon  this  occasion ;  and  I  have  a 
note  of  it,  as  stated  by  Ld.  Hardwicke,  in  the  cause  of 
Bourne  v.  Dodson.   .  And  it  was  this— 

Mr.  Thomas  Leighj  (the  bankrupt,)  who  was  a  Turkeu^ 
merchant,   by  deed  dated  the  18th  of  June'ilQQ^  sold 
and  conveyed  particular  goods  in  the  hands  of  his  fac-  L     ^79    J 
tors,    to  Mci  IVifliam  Sneliing;  upon  trust  to  apply  the 
raoney  arising  thereby,  in  satisfaction,  in  the  first  place, 
of  a  debt  of  1500/.  due  to  <S/ie//i>ig  himself;  and  then  of 
a  debt  of  1551 /.and  interest,  due  to  George Morley:  and 
out  of  the  residue  to  pay  such  of  the  bankrupt's  creditors, 
as  he,  with  Morley  s  consent,  should  direct :  and  if  there 
should  be  any   surplus  after   the    said    Snelling's    and 
Morlei/s  debts  were  paid,  and  such  sums  for  which  they 
were  bail  or  security  for  the  said  bankrupt,  the  same 
was  to  be  paid  to  the  said  bankrupt,  his  executors,  ad- 
ministratoi*s  and  assigns. 

Afterwards,  by  deed  dated  I6tfa  December  1709,  and 
by  deed  dated  20th  January  1709,  -other  debts  were  ap- 
pointed to  be  paid,  agreeable  to  the  power  reserved  by  the 
former  deed. 

On  the  11th  of  February  1709,  Thomas  Leigh  failed, 
and  committed  an  acknowledged  act  of  bankruptcy : 
and  a  commission  was  taken  out,  and  his  estate  aud  effects 
assigned. 

The  trusts  of  the  deed  of  the  8th  of  June  1709,  were 
immediately  and  openly  carried  into  execution :   so  that 
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1753.      "^  questidn  ever  did  or  coul<l  arise  upon  the*  clause  of 
iroRSLer  ^^  '^^^'  ^'  ^'  ^^*     ^"^  ^^^  assignees  brought  a  bill  against 
et  aP        ^^  parlies  claiming  under  the  deed  of  the  8th  of  Jmie 
^  1709,  and    the   sul)aequent  deeds;  "  to  have  them  set 

BEMATTOs  "  ^'*^^5  and  to  have  an  account  of  the  money  whicli 
and        "  ^^^^y  Iwtd  received ;"  upon  two  grounds;  1st.  That  the 
SLA D RE.     deeds  were  obtained  by  fraud  and   imposition  on  Lfigh 
*  ^11.     *     the  bankrupt :  2dly«That  they  were  an  imposition  upoa 
the  other  a  editors. 

The  cause  came  on  to  be  heard  at  the  Rolh^  upon  the 
16th  of  June  17^5.  Sir  J.  Jekyil  took  time  to  consider  of 
il;  and  ordered  all  the  pleadings  and  proofs  to  be  left 
with  him:  and  upon  the  17th  of  December^  Sir  Jotepk 
gave  judgment.  He  thought  these  cieeds  could  not  be 
looked  upon,  or  set  aside,  (upon  the  former  ground, rtz.) 
ai»  a  fraud  upon  the  bankrupt ;  but  he  declared  the  said 
jdeedsto  be  fraudulent,  and  an  impositioa  upon  the 
creditors  of  the  bankrupt;  and  decreed  them  to  be  set 
aside,  with  costs. 

In  making  this  decree,  he  went  upon  right  principles; 
but  did  not  attend  to  its  being  a  bankntptc^^  if  it  was 
re/i//y  fraudulent;  and  that  a  court  of  equity  could  not* 
decree  it  to  be  fraudulent,  unless  it  was  fraudulent  at 
law;  in  which  case  it  would  constitute  an  «c^  of  bank- 
ruptcy, of  itself. 

On  the  6ih  of  Augiat  17^,  Ld.  Ki  :i;^  upon  an  appeal^ 
directed  an  issue  at  law,  to  try,  •*.  wuether  by  the  exe- 

r     A$i(\    1  "  ^^*^"  ^  ^^^  ^^^  ^^^^^  ^^^  ^f  ^^^^  ''^^^^  Thomas 
L     *®®   J  "  Leigh  became  a  bankrupt ;  or  at  any  other,  and  what 

'•  tnne,"    The  jury  found  he  became  bankrupt  on  11  th 

Februcny  1709. 

Upon  the  equity  reserved,  Ld.  King ..  estabiished  the 
deeds :  held  the  plaintiffs  to  be  only  intitled  to  the  sur- 
plus, after  the  trusts  in  the  deeds  were  performed ;  and 
decreed  the  proper  accounts  against  the  ddendants,  of 
the  money  they  bad  received,  in  order  to  find  out  that 
surplus. 

Many  very  obvious  observations  occur  upon  this  case. 

Sir  Joseph  Jekyil  was  so  struck  with  the  objections  of 
fraud  fi*oni  preference,  that  he  set  aside  the  deeds,  with 
costs. 

Ld.  King  reversed  his  decree :  because  no  deed  made 
by  a  trader  can  be  fraudufent  in  Chancen/^  which  is  not 
fraudulent  in  a  court  of  /cizc?,  and  an  ac^  o/*  bankruptcy. 
Therefore  he  directed  an  us2/e. 

I'here  might  be  many  reasons,  vhy  it  was  tiot  Jowtd 
fravduUntf  upon  the  trial.  The  deed  was  executed  the 
8th  of  Jtt/ie,  of  5/)et^*c  goods:  and  was  immcdiateh/  tar* 
ried  into  execution.  The  act  of  bankruptcy  was  not  till 
the  llth  of  February  following :  and  I  see  no  suggestioo 
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that    in  JunCj  L^.igh  thought  of  committing    an  act  of      1758. 
bankruptcy.    Besides,  one  ground  upon  which  the  as*  ^ouslby 
slgnee  brought  bis  bill,,  was  *^  fraud  and  imposition  upon       ^^  ^^ 
**  the  bankrupt  himself^  in  obtaining  tlie  deeds :"  there-  y^ 

fore,  most  probably,  lie  was  frightened  into  giving  this  ^^mattos 
security,  by  threats  of  legal  dllii^ence  against  hipi.  i^q^ 

The  case  of  Small  v.  OneUej/,  was  determined  very     sladjcr. 
soon  after;  viz»  upon  the  4th  of  December  1727/    The 
best  report  of  it,  is  in  2d  P.  Wms.  427  :  but  it  is  no  where 
fully  stated.    I  have  a  copy  of  the  decree  from  the  regis- 
ter's book :  as  follows — 

On  the  2lst  September  1720,  Small^  (to  accommodate 
Darnel  aud  Joseph  Nercott^  brothers,  goldsmiths,  and 
partners,  upoa  a  pressing  occasion,)  transferred  to  them 
^00/.  S.  S*  stock ;  upon  their  engaging  ''  to  transfer  to 
**  him  the  Jikesum  iu  the  S.  S.  stock  in  a  week  or  ten 
days  at  fartliest/'  and  giving  a  note  for  that  purpose. 
They  sold  the  S.  S.  stock  for  1800/. 
On  the  29th  September  1720,  they  made  the  assignment 
of  tJteir  alinre  in  a  uine  partner  ship  ^  which  Dudley  carried 
on  solely  in///£juame,  (in  which,  they  had  two  thirds,  r  43]  "1 
ami  Oadletf  one  third  :)  as  a  security  for  transferring  oOOi 
S.  S.  stock  ;  and  re(;iting  tlie  truth  of  the  ca&e. 

They,  at  the  same  tiaie^  assigned  two  leasehold  estates  to 
Small  for  tbe  same  purpose. 

'J  heir  interest  iu  the  wine  trade  was  but  300/.  And 
Dudley  had  a  right  to  carry  on  the  trade  till  Chri^twas 
1723.  The  bill,  (which  was  against  Oud/ey,  and  against 
the  assignee  under  a  commission  issued  against  the  Ner- 
cotis^)  was  not  brought  by  Small j  till  after  that  time; 
but  an  issue  had  been  directed  in  another  cause,  to  try« 
whether  the  said  Nercotts  were  bankrupt  at  ti)e  time 
they  executed  an  assignment  to  Small  of  a  lease  of 
•*  crertain  houses,  on  the  said  29th  of  September  1720." 

The  above  facts  are  adnntted  by  tne  answers ;  fu} 
fraud  is  suggested :  aud  they  do  not  mentioti  any  desire 
to  have  the  i«/iie  of  the  haukruptcy  tried  over  again. 

S'ifJ»vph  Jelcffil,  in  2  Pisere  rVms»*  gives  strong  reasons  •  Pa.  429,  t^ 
against  the  decree  he  tinaugbt  him&e\f  bound  to  make,  SSi. 
because  Ld.  King  had  just  establislied,  "  that  a  deed  by 
"  a  bankrupt  could  not  be  set  aside,  as  fraudulent  in 
"  Chancery." 

This  case  too  was  very  particular.  The  fraud  was 
upon  Small :  and  not  upon  the  creditors :  his  stock  was 
to  be  replaced*  in  a  week,  or  ten  days  at  farthest,  by  the 
original  agreemenL  VSOOA  of  Small's  moiiey  went  to  the 
creditors:  and  this  security  amounted  ^k^  to  about  300/. 
so  that  the  whole  transactieai  was  bew^cial  to  the  bank- 
FUjpt's  creditors.  TheS. S.  stock. was  got  from  Small, 
vfttik  a  view  to  save  the  Nercotts  from  breaking.  The 
«murity  waa  given  at  the  %;^ry  time  Ihey  were  obliged  t^ 
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1758.      f'fpf^ce  the  500/.  S.  S.  stock  ;  and  there  was  no  pretence 

WORSLET    *^^^  Small  afterwards   permitted   them  to  continue  one 

et  al'       moment  in  possession* 

y^  The  case  of  t/ittrm  v.  Other*  T.  12  G.  2.  is  not   en- 

DEMAtTOS  ^^^  ^"  ^he  register*8  book :  but  I  have  seen  a  fuller  note 

and        ofitf  than  was  cited  at  the  bar. 

8LADER.        It  was  an  assignment  of  several  debts  mentioned  in  a 

*  Stephen  and  ^h^^ule  ;    to  indemnify  his  sureties  in  a  recognizance. 

MorleyUowiD,  Martin  Unwin  bad  been  appointed  receiver  of  a  lunatic's 

a^intt  Oliver  estate:  and  the  plaintiffs  became  his  securities,  by  recog- 

*f  Mw?*'*^^  nizance,  "  that  he  should  account  tor  what  he  should 

Unwin  a'baok. '^  receive  under  the  orders  of  the  court."    Two  years 

rapt*  Batter     after,  Martin  Unwin ^  by  deed  reciting  ''that 604/.  were 

term  1739.      *'  due  from  him  to  the  lunatic's  estate/'  assigned  to  the 

[Seel  Dttfo.    plaintiffs  several  debts  mentioned  in  a  schedule  annexed 

^V"^AQQ    1  ^^  ^^^  assignment ;  to  discharge  604/.  and  to  indemnify 

L    ^"*    J  them  against  this  security  which  they  had  entered  into 

for  him.     A  month  after  this  assignment,  Martin  Unwin 

became  a  bankrupt. 

The  act  of  bankruptcy  was  admitted  to  be  a  month 
after  the  assignment.  No  question  was  made  upon  the 
clause  in  the  21  Jac.  1.  c.  19.  And  there  was  fio  sugges* 
tion  *'  that  the  immediate  prospect  of  a  certain  bank* 
**  ruptcy  was  the  cause  of  the  assignmentr" 

Lord  Hardwicke  held  that  it  could  not  be  set  aside 
as  fraudulent  in  Chancery;  unless  it  was  fraudulent  in  a 
court  of  law,  and  an  act  of  bankruptcy.'  And  he  heM 
**  that  indemnity  was  h,  good  consideration:"  of  which, 
there  can  be  no  doubt. 

But  Sdly,  (to  consider  this  transaction,  in  respect  of 
the  means.)  Suppose  a  bankrupt  could,  after  a  resolution 
to  commit  an  act  of  bankruptcy,  prefer  one  of  his  cre- 
ditors, by  an  assignment  of  ail;  (which  we  think  be  can- 
not;) yet  in  this  case,  the  means  to  attain  such  prefer- 
ence vvere  fraudulent.  A  false  credit  is  industriously 
given  the  bankrupt,  upon  a  secret  trust  "  to  deliver 
**  possession  so  as  to  avoid  the  clause  in  the  21  Ja.  1.  c.  19." 
♦5  Co.  81.  a.  The  second  argument  of  fraud  in  Twyne's  case,  *  is— 
''  the  donor  continued  in  possession,  and  used  them  as  his 
'*  own;  and  by  means  thereof,  traded  with  others,  and 
•*  deceived  and  defrauded  them." 

But,  three  cases  have  been  cited  to  shew, "  that  upon 
"  a  mortgage  of  goods  by  a  trader,  the  leaving  pos- 
*^  session  does  not  infer  fraud;  though  it  may  upon 
"  an  absolute  sale.'*  These  are  the  cases  of  Meugott  v. 
Mills  et  aF,  I  Ld.  Raym.  286;  Bucknal  et  aF  v.  Piston, 
in  Precedents  in  Chancery,  285 :  and  Ryal  v.  Rowls,  in 
Chancery,  27th  January  1749. 

The  first  is  a  direct  authority  to  the  contrary.  For  LA 
Ch.  J.  Holt  says,  *'  If  these  goods  of  Wilson's  had  been 
"  assigned  to  any  other  creditor,  the  keying  of  the  posses* 
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**  sion  of  them  had  made  the  bill  of  sale  fraudulent^  as  to       175g. 
"  the  other  creditors."      But  he  very  justly  distinguished  ^ohsley 
that  case ;  and  seems  to  have  considered  the  landlord  (who       ^^  ^^ 
lent  his  tenant  money  to  buy  the  goods,  to  furnish  his         ^ 
bouse,)  as  the  original  owner  of  the  goods.  dbmattos 

Bucknal  et  aV  v.  Roiston  was  not  a  case  of  bankruptcy^        ^^^ 
but  upon  the  course  of  admifiistration  of  assets,  (where    sladbr. 
secret  liens  give  priority:)  and  is  expressly  *  distinguished,  r      .^q  '  -i 
by  my   lord  chancellorf  from  the  case  of  a    bankrupt.  L  y  p^  ^^^  -^ 
Besides,  the  possession  was  there  a  trust  under  an  autho-  dents  in  Chan- 
rity  to  negotiate  and  sell;  and  could  not  be  meant  to  give  eery,  p.  287. 
SLiiy  false  credit.  Where  lord 

In  the  case  of  Ryalv.  Rmls,  the  act  of  bankruptcy '^^.f*'^"?'^  ad.    - 
I  •   I     ^u  •     •  11  I  r^     niiU  ♦*  that  in 

upon  winch  the  commission  procee<led,   was  long  after  ^^^  ^^  ^ 

the  mortgages ;    the    assignees  did  not  wish  to   carry  it  bankrupt,9uch 
farther  back;  and  therefore  rtever  objected  "  that  the  bank-  keei^ingpos- 
"  rupt*s  keeping  possession  made  the  mortgages  fraudulent :"  •ewion  \voiiId 
but  if  they  had,  in  that  case   the  presumption  of  fraud  ^JJj^  *^^^^^^^^ 
would  have  been  disproved.    The  same  fund  was  mort- h,,  creditors." 
^aged  six  times  over:   they  all  trusted  to  their  convey- 
ances, (like  mortgages  of  land,)  as  a  title,  without  posses- 
sion ;  though  a  bankruptcy  should  happen.    Hhty  mistook 
the  law ;  but  did  not  evade  it. 

Whereas  here,  the  parties  manifestly  werea^flre  "  that 
**  possession  was  wer^5Sflry;"  the  solemn  determination  in 
the  case  of  Ryal  w  Rowls  had  made  that  point  notorious. 
Possession  was  here  left,  upon  a  secret  trust*'  to  deliver  it 
•*  so  as  to  avoid  the  clause  in  21  Jac.  1.  c.  19."  Which, 
in  fact,  was  accordingly  done. 

Two  general  objections,  from  inconvenience,  have  been  Objections- 
urged  :  which  deserve  an  answer. . 

1st.  I'hut  it  will  hurt  credit,  if  traders  may  not  raise  ist  Objection* 
money  by  mortgaging  their  goods  without  quitting  pos- 
session. 

'i'he  policy  of  the  bankrupt  law  introduced  by  21  Jac.l.  Answer, 
c.  10.  and   followed  over  since,  is  to  level  all  creditors, 
who  have  not  actually  recovered  satisfaction,  or  got  hold 
of  a  pledge  which  the  bankrupt  could  not  defeat. 

A  trader  is  trusted  upon  his  character,  and  visible  com- 
merce: that  credit  enables  him  to  acquire  wealth.  If  by 
secrtt  liens,  a  few  might  swallow  up  all,  it  would  greatly 
damp  that  credit. 

If  he  mortgages  and  parts  with  tfie  possession  of  goods, 
the  world  has;/o/2re;  but,  to  give  priority  from  mort- 
gaging goods,  of  which  the  trader  is  allowed  to  act  and 
appear  as  the  owner^  yrould  be  enabling  him  to  impose 
upon  mankind  ;  and  draw  them  in  by  false  appearances. 

No  injustice  is  done  to  such  mortgagee ;  because  lie 
really  trusts  only  to  the  general  credit  of  the  trader :  the 
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1768*      conveyance  is  not  a  fraud  against  Atm,  but  against  hit 

et  al*  Mortgages  of  latid  are  checked  by  the  title :  but  where 

y^  possession  is  not  deliyered,  good$  may  be  mortgaged 

BBM ATTOS  ^  hundred   times  over,  and  open  a  plentiful  source  of 

and       *'^^^* 
aLADBB«        The  other  general  objection  from  inconvenience  was, 

[9Brd.  650*.]  '*  that  a  fraudulent  deed  is  an  act  of  bankruptcy,  upon 

9d  Objectioo.  '*  the  &ce  of  it ;  and  can  never  be'pmrged.'* 

I  am  sorry  the  phrase  has  crept  into  use :  because  if 
oojifoumds  the  idea  which  ought  to  be  annexed  to  it. 

Every  equivocal  fact  may  be  explained  by  cirvumstance$. 
If  a  trader  orders  himself  to  be  denied^  circumstances  may 
shew,  that  he  did  not  do  it  to  avoid  payment;  but  on 
account  of  sickness,  or  particular  business.  So  if  he 
have%  hi%  house^  circumstances  may  shew,  it  was  not  !• 
abscond. 

Of  all  the  equivocal  facts  which  can  amount  to  acts  of 
bankruptcy,  deeds  are  the  most  open  to  be  explained  by 
a  variety  of  circumstances.  Hardly  any  deed  is  frau- 
dulent upon  the  mere/ace  of  it  It  is  a  good  sale,  if  the 
consideration  be  iriMe :  fratidulent^  if  false;  good^  if  pos- 
session immediately  follows:  Aocf,  ifit  do  not:  nay,  the 
not  taking  possession,  being  only  evidence  of  fraud,  may  be 
9xplaine£ 

.  Tlie  use  to  which  a  deed  is  applied,  shews  quo  animo 
that  it  was  made.  Leaving  possession  till  after  the  act  Qf 
bankruptcy;  in  the  case  of  Ryal  v.  Rowls,  shewed  there 
was  no  fraud ;  and  that  they  trusted  to  the  conveyance. 

In  Mm  case,llie  consultation  and  delivery  of  possession 
upon  the  llth  of  November  proves  tlte  secret  trusty  in  con* 
iidence  of  which,  the  false  credit  was  given  the  bankrupt 
before:  it  shews  that  evading  the  clause  m  21  Jac.  I.e.  19. 
was  in  the  view  and  contemplation  of  the  parties.  There 
V/9LS  no  other  reason  for  delivering  possession  on  the  llth 
of  November:  because  no  default  had  happened,  which 
gave  Dc  Mattos  more  pretence  to  enter  tlten,  than 
before. 

Under  all  the  circumstances,  we  are  of  opinion  that 
this  conveyance  of  the  bankrupt's  whole  substance  to  De 
MattoSy  though  by  way  of  security,  and  for  valuable  con- 
sideration, isfraudulent  and  an  act  of  bankruptcy. 

The  determination  here,  is  upon  the  assignment  ofxi^h. 

Per  Cur.  The  postca  must   be  indorsed,  **  that 
^*  Richard  Stader  became  bankrupt  on  the  ^d 

**    or  OCTOBER." 
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REX 

I^TR.  Harristm  had  obtained   a  rule,    in  Michaelmas         ^• 

■^  •*"  term  1755,  to  shew  cause  why  an  order  of  two  jus-      wake- 

tices,  naade  upow  seicral  guakers,  (for  payment  of  tithes  ..^  ^'*'''^'^* 

under  the  value  often  pounds  to  the  curate  of  a  chapel)  gth^p^*'"^' 

and  confirmed  at  the  sessions,  upon  an  appeal  from  It,  i75g.*  ^^^ 

should  not  be  quashed,  together  with  the  order  of  sessions 

confirming   it.      See  7,  8  IV.  3.  c.  34.  and  1  G.  1.  St,  2.  ?'^?«'<'f 
c.  6   S  2  justices  on 

Mr.  Norton,  in  Michaelmas  term  last  (rtz.  on  26th  No- pajment  of 
vember  I7b7,)  shewed  cause.      He  gave  up  the  order  of  t>ihe«canfiriir 
sessions,  as  not  maintainable;  but  defended  the  onsinal^^  **  •«•-, 
order.  «tont,good. 

To  this  original  order,  Mr.  Harrison  bad  taken  four  J.  P,  Tit.     ' 
exceptions;  which  were  now  supported  by  him  and  Mr.  Tithcf.j 
Clayton.    These  exceptions  were  as  follow. 

1st.  It  is  ^ joint  order  made  on  different  persons,  for 
distinct  non-payments  of  different  tithes  :  whereas  there 
ought  to  have  been  a  distinct  order  on  each.  In  1  Str. 
471,  Between  the  pnrisfies  of  Chewton  2im\  Compton-Mar^ 
tin,  the  removal  of  different  families  of  paupers  by  one 
order,  was  holden  bad;  though  the  parishes  were  the  same. 
2d.  The  TITLE  is  in  question:  therefore  the  justices 
have  no  jurisdiction.  The  exception  in  the  act  of  1  G.  1. 
Stat.  2.  c.  6.  §  2.  is  '*  unless  the  titles  of  such  dues,  tithes 
"  or  payments  shall  be  in  question."  And  these  words 
"  unless,  &c."  extend  to  this  wAo/e  clause;  and  are  not 
confined  to  the  granting  a  certiorari  only.  And  this  fact, 
of  the  title  being  in  question  appeared,  ns  ^Ir,  Harrison 
alledged,  upon  the  granting  the  certiorari,  in  the  present 
case. 

3d.  Non  constat  that  the  two  justices  who  made  this 
original  order,  are  **  neither  patrons  nor  interestei> 
"  in  the  tithes.*'  But  1  G.  1.  c.  ().  §  2.  requires  that  they 
shall  be  neither  one  nor  the  other.  Now  they  ought 
expressly  to  aver  and  sliew  (negatively)  "  that  they  are 
••  not:'*  or  else  they  have  no  jurisdiction,  by  the  very 
words  of  the  act^,  the  jurisdiction  being  given  to 
**  any  two  or  more  justices,  &c.  Other  than  such 
«•  as,  &c."  r     496    1 

4th.  It  does  not  sufficiently  ascertain  and  state  what  is  *  V.  7, 8  W. 
due  and  payable  by  the  defendants;  or  at  least,  *  for  ^'^-^M 4* 
what,  the  respective  sums  are  due.    f  One  sum  is  •*  Is.  6d.  ^^^  noire-^ 
**  being  due  fo/Aeciirtf/f:"  not  saying  for  irA^r.  Another  quire  the  Uu 
is,"  being  the  value  of  tbeir.ancient  customary  payments."  ter. 
Another  is — "  4s.  being  ancient  customary  payments.'*         ^  *r'»!«  object 

This  order  was  made  on  the  act  of  I  G.  1 .  Stat.  2.  c.  6.  Ju^Ji^l 
S  2.  which  extends  the  7,  8  W.  3.  c.  34.  §  4,  to  all pay^  ihiVt      ' 
Vox..  I  G  9 
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1758.      ^i^fi^s  to  ministers  or  curates  ofliciating  in  churches  or 
jjj.^*      chapels.     (F.  that  statute  of  7,  8  fV.3.  c.  34.  §  4:  which 
^^  extends  only  to  Uthe9  and  church-rents. 

WAKE-  ^'^^   Norton  contra  answered   these  objections.     The 

FIELD,     substanceof  his  defence  against  them  was  fully  sufficient, 
if  true:  for  he  denied  thetirst,  tobenza/enVz/;  and  denied 
the  three  last,  to  be  well  founded. 
The  matter  was  adjourned  to  ilfowrfay,  58th  November. 
I  Then,  this  motion  being  mentioned  again, — 

The  couKT  inquired  *•  whether  the  return  of  Uic 
"  certiorari  was  filed." 

And  Lord  Mansfield  said  he  had  called  for,  and  read 
the  affidavits  made  for  obtaining  the  certiorari,  sind  upon 
the  shewing  cause. 

Mr.  Just.  Denison  mentioned  a  case  of  Rex  v.  Fumes, 

B.  JR.  //.  0*  Geo.  I,  upon  a  certiorari  to  remove  an  order 

made  upon  the  act  of '7,  S  W.  3.  c.  (),  for  payment  of  small 

tithes;  where  Ld.  Ch.  J.  Pratt  thought  that  where  the 

KiGUT  was  in  question,  such  cases  were  never  intended  to 

be  the  subject  of  that  act  of  parliament     He  said,  this 

was  only  spoken  from  a  note,  which  he  had  seen:  but  it 

*  It  iifight      should  seem  to  be  right  *  and  true;  and  the  rather,  frora 

and  true;  at   a   case  of  Rei  v.  Fumess  being  mentioned  in  1  Strange 

j^*' }  *I^^%*  ^^^'  where  an  order  for  non-payment  of  small  tithes  made 

Sic  *a«e  cV,e  on  7.  8  if.  3  c.  6  was  quashed. 

to  the  tame        Adjourned  to  the  present  term. 

effect,  or  Lord  Mansfield  now  delivered  the  opinion  of  the 

•Ironger;  (for  ^ourt. 

^Wur.  ^^^  '^^S""  ^^^^^  stating  the  two  acts  of  7,  8  fV.  3.  c.  34. 

The^detign  of  (§  4,)  and  1  G.  1.  Stat.  2.  c.  6,  (§  2,)  the  former  relates 
theitatute  only  to  great  and  small  tithes  and  cAt/rcA-rates ;  and  is 
was^oaly  to  temporary.  The  latter  makes  it  perpetual  and  extend* 
L  iS*^  J  it  to  "  anj/  tithes  or  rates,  or  any  customary  or  other 
K»^c»»P|^J  "  ^^o^^^>  ^^^  or  payments  belonging  to  any  church  or 
rcmwiy  for  «  chapel,  which,  of  right,  by  law  and  custom  ought  to  be 
where  the  **  paKl,ibr  tie  stipend  or  maintenance  of  any  minister  or 
right  is  "  curate  oliiciating  in  any  church   or   chapel."     And 

agreed.")  both  acts  direct  "  that  the  proceedings  shall  not  be 
**  removed  into  any  other  court,  vnlest  the  title  shall  be  in 
"  question." 

It  is  upon  the  last  act,  that  the  present  order  was 
made. 

A  certiorari  has  issued,  to  remove  the  order  into  this 
court;  and  it  came  on,  upon  exceptions  to  the  order. 
Both  sides  made  very  material  objections, — one  side,  to 
the  order;  for  that  the  justices  had  no  jurisdiction,  he* 
cause  the  title  was  in  question :  the  other,  to  the  certiorari; 
for  that  no  certiorari  could  issue,  by  the  express  provi* 
ftioi)  gf  the  act,  to  remove  the  proceedings  from  before  febe 
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justices  into  any  other  court,  because  the  title  was  not  in      1758. 
question. 

The  act  was  made  in  favour  to,  and  for  the  ease  and 
benefit  of  Quakers;  and  to  saVe  them  from  troublesome 
and  expensive  prosecutions:  but  it  never  r/jfawf,  that  a 
mere  scruple  of  theirs,  or  an  obstinate  with-holding  of 
the  tithes  should  be  any  hindrance  to  the  matter's  being 
determined  by  the  justices  of  peace.  Tki$  would  have 
frustrated  the  very  intention  of  the  act:  which  meant  to 
give  this  jurisdiction  to  the  justices  in  that  very  case; 
where  the  real  right  and  title  to  them  should  not  be  in  dis- 
pute between  the  parties. 

Then  his  lordship  directed  the  affidavits  on  which  th« 
certiorari  was  granted  to  be  read. 

It  was  therein  sworn  on  the  part  of  the  defendants, 
"  that  the  defendants  controverted  the  title  to  the  ^ 
tithes,  before  the  justices;"  and  also,  "  that  the  title 
to  the  tithes  was  then  and  at  the  time  of  making  the  said 
affidavit,  he  ally  i7i  question.'*  . 
The  justices  had  notice  to  shew  cause  againt  the  rer- 
tiorari. 

On  shewing  such  cause,  five  old   inhabitants  of  the 
chapelry,  swear  by  their  affidavit**  that  such  customary 
stipends   or  payments  have  always  been  paid  to-  the    ^ 
curate  l?y  the  land-holders,  without  any  sort  of  scruple 
or  objection  except  lately  bt/  the  quakers:**  and  no 
other  persons  dispute  it.     And  these  five  persons  also 
swear  "  that  they  believe  them  to  be  due;  and  that  the 
**^  fortner  owners  of  these  very  lands  (which  had  been  pur- 
**  chased  about  four  years  ago,   by  these  quakers,)  did 
"  FArforihem^  as  other  persons  did,  in  the  said  chapel-  f    488    1 
**  ry;"  and  these  quakers  purchased  the  lands  as  subject 
to  shch  payments. 

These  are  the  affidavits  upon  which  the  certiorari 

was  granted. 

Now  if  this  general  ff//fgfi^ion  **ofthe  quakers  ro?2- 
**  troverting  the  title^*  and  the  consequential  assertion  "  that 
•*  the  title  was  in  question,"  (without  any  further  par- 
ticulars, or  shewing  at  all  upon  what  foot  they  controvert- 
ed the  payment)  should  be  esteemed  a  sufficient  ground 
for  removing  the  orders,  it  would  put  a  total  end  to  these 
acts  of  parliament,  and  evade  the  very  design  and  inten- 
tion of  making  them. 

For  the  quakers  might  pretend  that  they  are  obliged  in 
conscience  to  refuse  or  controvert  the  payment  of 
these  demands  ;  and  consequently,  to  question  and  deny 
the  right  to  receive  them.  Now  that  is  the  very  thing 
the  acts  mean  to  provide  a  summary  remedy  for.  The 
intention  was,  that  in  such  case,  the  justices  should  make 
an  order  to  compel  them  to  pay. 

Gga 


cc 
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175S,  Their  afiidavits  arc  general,  '*  that  they  contr     oted 

*  **  ^^^  *'^^^  '  *^^  ^^^^  *^  ^^  really  in  question.'* 

Whereas  by  the  affidavits  made  by  the  five  old  inhabit- 
'  ants,  it  is  very  plain  that  the^rmer  owners  of  these  very 

*  lands  have  alwaytpaid:  and  that  these  quakers,  who  are 
the  subject  of  tbis  order,  have  vo  pretence  to  dispute  it» 
upon  any  other  foot  than  their  own  general  scruple  to  pay 
any  demands  of  this  nature  :  which  these  acts  are,  for 
t\ie\r  own  ease  and  advantage^  calculated  to  compel  them 
to  do,  in  a  method  the  most  f>entle  and  convenUntfor  thent^ 
selves  (who  scruple  to  pay trt/Aotf^  compulsion.) 

We  are  all  of  opinion,  as  to  the  merits  of  the  case, 
that  the  title  is;/o^  50  controverted,  or  so  in  question,  as 
that  the  justices  can  be  precluded  from  jurisdiction,  or 
their  order  be  regularly  and  properly  removed  into  any 
other  court. 
14  nurr.SStS.]  And  we  are  all  of  opinion  that  the  rule  for  \\\e  certiorari 
having  been  made  absolute,  and  the  return  thereto 
having  been  filed,  ought  not  now  to  stand  in  the  way 
and  prevent  our  coming  at  the  real  justice  and  merits  of 

[1  Salk.  141.    ^'^^  ^^^'     ^^^  ^f  ^^^  certiorari  issued  improvide^  we  can 
pi.  9.]  order  it  to  h^  superceded ;  and  the  return  to  be  taken  off 

r     489    1  ^^^fi^^' 

Mraivpofehe     There  have  been  *  several  instances  of  this—  (a)  one 

meant  the      was  where  an  order  of  twojustices  was  appealed  from; 

cases  of  (a)     and  before  the  time  when  the  appeal  should  in  course 

Rex  v.  Eliz/    Yi^^vt  come  on  at  the  sessions,  a  certiorari  was  brought  to 

18^0  «B*R  ^^™^^®  ^^^  order :  and,  because  the  certiorari  was  brought 

AnA  (*)  Rex    before  the  time  of  hearing  the  appeal  was  come,  the  cer* 

T.  GoTeri,      tiorari  was  quashed,  and  the  return  taken  off  the  file.   . 

Pas.  S8  G.  8.       The  (b)  other  was  a  certiorari  to  remove  an  indictment 

B*  ^  from  the  Old  Bailey:  and  it  appearing  to  this  court,  that 

Mry  could  not  givejudgment,  but  that  the  sessions  of  oyer 

and  terminer  at  the  Old  Bailey  ought  to  do  it ;  the  like 

method  was  taken,  and  it  was  sent  back  to  the  court 

below,  for  them  to  pronounce  the  judgment. 

Therefore,  upon  this  case,  we  are  all  of  opinion  that 
the  writ  of  certiorari  be  superseded  {quia  improride 
emanavit ;)  the  return  taken  off  the  file  ;.  and  the  order 
remanded. 

His  lordship  added  this  hint,  to  be  observed  in  future 
cases  of  this  sort:  viz.  That  upon  all  orders  of  this 
kind,  the  great  and  material  point  must  be  *'  whether 
*'  the  TITLE  TO  the  tithes  wa$  really  in  quest ion^  or 
"  not:"  and  ought  to  be  determined,  before  the 
certiorari  issues* 
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HIS  was  a  point  reserved  at  nisi  pritiSj  before  Lord     xondon 
Mansfield  at  GuildhalL  assurance 

The  question,  strongly   litigated  there,  was  "  whether  company, 
"  thepiaintiif  ought  to  recover  his  whole  loss,  or  only  Thunda?  9111 
^*  Half  :'*  it  being  objected  ^*  that  there  was  a  double  Februarj, 
•'  insurance."  1753. 

A  verdict  was  found  for  the  whole^  subject  to  the  opinion  ^"^^^^ 
of  the  court:  and  if  the  court  should  think,  upon  ^^^s SSw w^o^hai 
lordship*8  report,  "  that  the  plairitiff,  by  law,  ought  to  a  lien,  does 
"  recover  for  Aa// his  loss  o/i/y,"  then  the  verdict  to  be  not  pan  bj 
entered  up  as  for  half.  •  coD«p. 

It  was  argued,  yesterday,  by  several  counsel  on  each  r^Vo^^     -i 
^ide :  and  this  day,  L    ,'*?^    J 

Lord  Mansfield  delivered  the  opinion  of  ^h^^^^^t  JjJJ^*^"^ 

He  begun  with  stating  the  fects,  as  they  appeared  to  third  person 
him  at  the  trial ;  which  were  these —  hj  theprin- 

Mr.   Meybohm^  of  St.  Petersburgh^  had  dealings   with  c'H- 
Mr.  Amyand  and  company,  of  London;  who  often   sent^^^l:  *^^- 
ships  from  London^  to  Mr .Mei/hohm^t St.  Pctersburgh,      [Secilso 

Meybokm^  as  appeared  by  the  evidence,  was  tV/efeA^ecf,  SBorr.  1 397. 
on  the  balance  of  their  accounts,  to  Amyand  and  company,  i  Dum.  748. 

Amyand  and  company  sent  a  ship,  called  the  Galloway^  ^ ^"™'  ^^^l 
Stephen  Cater  master,  to  Mr.  Meybohm  at  St.  Petersburgh, 
to  fetch  certain  goods. 

^  'Meybohm  sent  the  goods  ;  and  promised  to  send  the 
bill  of  lading  by  the  next  post,  but  never  did. 

Afterwards,  viz.  in  August  1756,  Amyand  and  company 
got  a  policy  of  insurance  from  private  insurers,  for  1100/. 
on  the  ship,  tackle  and  goods,  at  and  from  London  to  St. 
Pelersburgh,  and  at  and  from  thence  back  again  to  Lon» 
don;  which  policy  was  signed  by  several  private  under- 
writers, quite  different  persons  from  the  present  defend- 
ants; andofthis  sum  of  1100/.  thus  underwritten,  500/. 
were  declared  to  be  on  eleven  sixtieth  parts  of  the  ship  : 
and  the  remaining  600/.  to  be  on  goods. 

Between  the  26tli  Angust  and  28th  September  1756, 
(both  included,)  Mr.  ^//ly/jrwrf  insured  800/.  more,  with 
other  private  insurers  :  and  this  latter  insurance  was 
upon  goods  only :  and  was  on/y  at  andyrom  St  Petersburgh 
to  London. 

On  28th,  29th  and  30th  of  October  1756,  Mr.  Amt/and 
insured  900/.  more,  with  other  private  insurers:  which 
last  insurance  was  on  goods  only,  at  andyrom  the  Sound  to 
London. 

So  that  the  whole  sum  thus  insured  by  Amyand  and 
company,  was  2800/.  Of  which  2800/.  the  sum  of  2300/. 
1N^3  on  goods,  the  remaining  500/.  was  on  the  ship. 


V. 

IX>NDON 
ASSURANCE 
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17o8.  Several /e/^fr5  being  ^iven  in  evidence,  it  appeared  that 

GODiN  Meybohm  wrote  from  Pftersbur^h,  on  7th  September  17&6, 
(the  date  of  his  first  letter  on  vUis  subject,)  to  Jnnfand 
and  company ;  and  mentioned  what  goods  he  should  send 
to  them,  referring  to  the  *  invoice  for  the  particulars :  and 

COMPANY  ^'^^^^^^'  '*^'*  ^^  S^^  iusiirance  theretm^  and  to  place  the 
goods  and  the  insurance  to  a  particular  account,  vrhicb  he 
named  in  his  letter ;  in  which,  he  also  specified  some 
iron,  which  was  for  Mr.  Amymid^s  own  account. 

This  letter  Mr.  Amyaiid  afterwards  received,  (probably, 
about  the  27th  of  October:)  and,  in  consequence  of  it, 
made  the  insurance  accordingly,  upon  the  28th,  29tb  and 
30th  of  the  same  October^  as  before  mentioned. 

Meybohniy  having  shipped  the  good?,  indorsed  the  bilU 
of  lading  io  one  Mr.  John  Tamesz  in  Moscow^  (the  plain- 
lift',  in  effect,  in  the  present  action:)  who  on   the  7th 
October  1756,  wrote  to  his  correspondent  Mr.  Uhthoff^  here 
in  London^  *'  to  lAisi/re  these  goods."  In  this  letter,  he  deares 
Mr.  Uhthnff  to  insure  the  whole,*'  that  he  (Tamesz)  might 
*'  he  safe  in  all  events ;  for  he  suspected  that  these  goods 
were  intended  to  be  consigned  by  Meybohm  to  some 
body  else,  and  perhaps  might  be  insured  hy  sotne  other 
"  persons :"  and  he  says,  they  were  transferred  to  him,  in 
consideration  of  his  being  in  advance  to  AJeybohm  more 
than  their  amount    This  letter  from  Mr.  lameez,  with 
these  directions"  to  insure,"  was  received  by  Mr.  Uhihqff 
on  the  15th  of  November  1756. 

Mr.  Uhthoff  accordingly  applied  to  the  defendants,  the 
London  Assurance  Company  ;   and  disclosed  to  them,  at 
the  same  time,  all  these  particulars :  and  they,  upon   the 
lf>th  of  November  1756,   aftbr   beit^  thus  apprised 
"  that  there  might  be  A,^OT HER  insurance,^*  made  the  insu* 
ranee  now  in  question,  for  2316/.  on  the  goo<J5,  at  and /rom 
she  Sound  to  London,  The  goods  were  lost  ^  in  the  voyage. 
Mr.  Uhthoff s  insurance   was   made  by  the  plaintilFs 
Godin,  Guion  and  company  who  are  insurance  broken : 
and  they  declare  that  this  insurance  (which  is  expressed 
to  be  made  by  them,  **  as  well  in  their  own  names,  as 
*•  for  and  in  the  name  and  names  of  all  and  every  other 
person  or  persons  to  whom  the  same  doth,  may  or  shall 
appertain,  in  part  or  in  all,")  was  made  by  order  of 
Henry  Uhthoff,  esq.    This  declaration  is  indorsed  upon 
the  policy;  and  is  dated  18th  November  1756. 

There  is  no  doubt,  as  to  the  value  of  the  goods,  or  as  to  ^ 
the  loss  of  them.    And  it  is  admitted  by  the  defendants,  * 
"  that  the  plaintitl*  ought  to  recover  An/^*  the  loss,  from 
"  them:'*  but  they  say,  they  ought  to  pay  only  half, not 
the  w/ioleo!  the  loss.    So  that  the  only  question  is, 

"  Whether  the  plaintiff  is  entitled,  upon  thecircum* 
''  stances  of  this  case,  and  upon  the  fiicta  I  h^ve  bee?ii 
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stalinpf,  to  recover  the  *  whole  loss  from  the  present      1758. 
defe)idant$ ;  or  onl^  the  half  of  his  loss  from  them^  and      godin 
**  the  remainder  from  the  underwriters  oiWx,  Am}fan<r$         v. 

•*    policy."  LONDON 

The  verdict  is  found  for  the  plaintiff,  for  the  a-Ao/e  :  assurance 
but  it  is  agreed  to  be  subject  to  the  opinion  of  this  court,  company. 
upon  the  question  I  hav«  just  mentionexl. 

First — to  consider  it,  as  between  the  insurer  and  insured. 

As  between  them^  and  upon  the  foot  of  commutative 
justice  merely,  there  is  no  colour  why  the  insurers  should 
not  pay  the  insured  the  whole  :  for  they  have  received  a 
premium  {or  the  whole  risque. 

Before  the  introduction  of  wagering  policies,  it  was, 
upon  principles  of  convenience,  very  wisely  established, 
"**  that  a  man  should  not  recover  more  than  he  had  lost. 
Insurance  was  considered  as  an  iWc/ww//y  ow/y,  in  case  of 
a  loss:  and  therefore  the  satisfaction  owg^^  wo/  to  exceed 
•the  loss.  This  rule  was  calculated  to  prevent  fraud  ; 
lest  the  temptation  of  gain  should  occasion  unfair  and 
wilful  losses. 

If  the  insured  is  to  receive  ftw/ owe  satisfaction,  natural 
justice  says  that  the  several  insurers  shall  all  of  them 
contrihute  pro  rata 9  to  s^ikfy  that  loss  against  which  they 
have  all  Insured. 

No  particular  cases  are  to  be  found,  upon  this  head  : 
or,  at  least,  none  have  been  cited  by  the  counsel  on  either 
sidr. 

Where  a  man  makes  a  double  insurance  of  the  same 
thing,  in  such  a  manner  that  he  can  clearly  recover,  against 
-several  insurers  in  distinct  policies,  a  double  satisfaction, 

the  law  certainly  says  that  he   ought  not  to  recover 

doubly  for  the  same  loss,  but  be  content  with  one  single 

satisfaction  for  it."  And  if  the  same  man  really  and 
for  his  own  proper  account,  insures  the  same  goodsdoubly, 
though  both  insurances  be  not  made  in  his  own  name,  but 
one  or  both  of  them  in  the  name  of  another  person^  yet 
that  is  just  the  same  thing:  for  the  same  person  is  to  have 
the  benefit  of  both  policies.  And  if  the  whole  should  be 
recovered  from  one^  he  ought  to  stand  in  tfie  place  of  the 
insured,  to  receive  con/niw/io/i  from  the  other,  who  was 
equally  liable  to  pay  the  whole. 

The  act  of  19  G.  ^2.  c.  37.  (niade  to  regulate  insurances^ 
and  for  prevention  of  wagering  policies,)  expressly|>ro/ii- 
bits  the  reasstning,  (after  having  already  insured  the  same 
thing;)  unless  the  former  assurer  shall  be  insolvent,  or 
become  a  bankrupt,  or  die :  and  it  provides  *  that  even  •  Tide  V** 
\x\  those  cases,  it  shall  be  expressed  in  the  policy  **  to  be  a  r  ^qq  t 
•*  re-assurance''    So  that,  here,  if  Mr.  Tamesz  had  himself  *•  •■ 

^dade  a  second  assurance  upon  the  same  goods,  and  wag 


ii»93  Hilary  Terai,  31  Geo.  2. 

1758        to  have  had  the  henefU  of  both  assurances  himself,  it  had 

'      been  within  this  act. 

But  if  Tamesz  was  not  to  have  the  benefit  of  both 

,  ^^.^r. V    policies  in  ad  events^  then  it  can  never  be  considered  as  a 
LONDOy     K     , ,        ,.  ' 

AssuR/^NCE  «o"'^/^  pohcy. 

COMPANY  It  has  been  said  "that  the  indorsement  of  the  bills  of 
Objection.  '  "  ^^d'ni^  tramf erred  Me\  bo  am' s  interest  ip  all  policies 
**  by  which  the  cargo  assigned  was  insured ;  and  there- 
"  fore  Ja//ie52  has  a  right  to  Mr.  Amyand's  policy ;''  and 
**  that  Tamesz^  being  the  assignee  of  meybohm,  is  the  cestuy 
"  qui  /n/5f  of  it,  and  may  recover  the  money  insured;" 
and  even  "  that  he  may  bring  trover^  or  detinue^  for 
*'  the  very  policy  itself  :'*  and  it  is  urged  from  hence, 
"  that  he  either  will  or  may  have  a  double  satisfaction 
"  for  the  same  loss." 
Aitftrer*^  But,  allowing  *'  that  by  the  indorsement  of  the  bills  of 

^'  ladingand  assigning  the  cargo  to  Tamesz,  be  stands  in 
•*  the  place  of  Meybohm  in  respect  of  his  insurances;** 
yet  Mr.  Amyand  has  an  interest  of  bis  ozm,  and  had 
actually  insured  the  ship    and  goods,  and   the  sum  of 
1900/.  (upon  both   together,)  ^rior  to  any  directions  or 
intimation  received  from  Mn  meybohm,  **  to  insure  for 
^*  h»m/*  f'Ar/oiis  peop/emay  insure  various INTEHE8TS, 
on  the  same  bottom  :  (as  one  person,  for  goods ;  another, 
for  bottomree,  ^c.)    And  here,  Mr.  Amyand  had  an  inte« 
test  of  A/5  own,  distinct  from  the  interest  oi  Meybohm  :  be 
had  a  lien  upon  these  very  goods,  as  a  factor  to  whom  a 
balance  was  due.     And  he  bad  the  sole  interest  in  the  ship  : 
which  was  a  part  of  the  things  insured  by  him.    It  is  far 
from  appearing,  "  that  even  his  last  insurance  (in  October) 
*'  was  made  on  the  account  of  Meybo/im,  or  as  agent 
*•  for  him.**    So  far  from  it  Mr.   Jimyand  insists  upon  it 
forhisozr/i  benefit,  {ns  he  expressly  declared  at  the  trial,) 
Bud  ab^olutely  refuses  to  give  it  up  or  to  sufier  his  name  to 
be  used  by  the  plaintiff;  though  he  was  a  witness  for  the 
defendants,  and  Was  produced  by  them,  and  inclined  to 
serve  them.      So  that  the  foundation  of  this  argument. 
Urged  by  the  defendant's  counsel.yii/*  them;  and  there 
is,  in  reality,  nothing  to  support  it. 
(4  Bast.  546.]      But  even  supposing  "  that  Mr.  Amyand  had  made  his 
"  insurance,  not  upon  his  own  account,  but  as  asent  or 
"  factor  for  Mr.  Mtybohm,  and  upon  the  account  oj  Mey- 
"  bohm ;"  yet,  even  then  Tamesz  can  never  come  against 
Amyand*s  underwriters,  or  come  at  Amyand* s  policy,  to 
his  own  use.     For  Mr.  Amyand,  the  factor  for  Meybohm, 
has  possession  of  the  policy,  and  appears  to  have  been   a 
creditor  of  Meybohm*s  upon  the  balance  of  accounts  be- 
f     £QL    ^^^^^^  xhem  at  the  time  when  he  made  the  insurance ; 
I,    ^y^?    J  and  I  take  it  to  be  now  a  settled  p6int,  "  that  a  factor, 
^'  to  xfhom  a  balance  is  due,  has  a  lien  upon  all  good^  of 
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**  his  pritunpalf  so  l(mg  as  they  remain  in  his  possissiony       1758. 
Kruzer  et  aL  v.  Wilcox  etal.  was  a  case  in  Chancery  upon      qodik 
this  head.    It  came  on  first,  ♦  before  Sir  John  Strange         y. 
then  master  of  the  rolls:  who  decreed  an  account;  and     londok 
directed  allowances  to  be  made  for  what  the  factor  had  assurakce 
expended  on  account  of  the  ship  orcargo  ;  and  reserved  compaky. 
all  further  directions,  till  after  the  master's  report  It  came  «  ^^^  Biarch 
on  again,  afterwards  for    further    directions,  after  the  1754, 
master's   report,  before    the  lord  chancellor  :  who  was  [See  abo 
attended  by  four  eminent  merchants,  who  were  interroga-  *^"''- ^^f* 
ted  by  him   pubFicly.     After  which,  he  took  time  to  |  c^^Amb. 
consider  of  it ;  and  on  Ist  February  1755,  decreed  '*  that  ^52' 
the  factor  has  a  lien  on  goods  consigned  to  him;  not 
only  for  incident  charges,  but  as  an  item  of  mutual 
account  for  the  general  balance  due  to  him,  so  long^& 
"  he  retains  the  possession.    But  if  he  parts  with  the  posses^ 
**  sion  of  the  goods,  he  parts  with  his  lien ;  because  it 
*•  can  not  then  be  retained  as  an  item  for  the   general 
*•  account."     And  there  was  another  case,  in  the  same 
court,  of  Gardiner  v.  Coleman^  a  few  t  months  after  ;  in  f  ^j  juna 
which,  the  former  case,  determined  as  I  have  mentioned,  1766. 
was  considered  as  a  point  settled:  and  this  latter  case, 
oi  Gardiner  v.  Coleman^  was  decreed  agreeably  to  it.     So 
that  Mr.  Amyand^  even  considered  as  factor  or  agent  to 
Meybohm,  and  as  making  the  insurance  upon  MeyhohnCs 
account  is  yet  entitled  to  retain  the  policy  :  Meybohm 
being  indebted  to  him  upon  the  balame  of  the  account  be- 
tween them  :  and  he  has  a  lien  upon  the  policy,  whilst  it 
continues  in  his  possession.    Therefore,  even  in  this  view 
of  the  case,  Mr.  Tamesz  must  first  have  paid  to  Mr.  Amy^ 
and  the  balance  of  his  {Amyand^s)  account,  before   he 
could  have  gotten  that  policy  out  of  Mr.  Amyand^s  hands : 
and  consequently,  Mr.  Tamesz  was  very  far  from  being 
entitled  to  the  benefit  of  it,  as  a  cestuy  qui  trust,  abso* 
lutely  and  entirely. 

But  if  the  question  "  whether  Tamesz  could  take 
"  benefit  of  Mr.  Amyand's  policy,"  were  doubtful;  yet, 
here,  Tamesz  insured  the  goods  with  the  defendants, 
expressly  under  the  declaration  of  his  suspicion  *'  that  there 
**  might  have  been  a  former  consignation,  and  someybnner 
"  insurance  made  upon  the  goods  by  some  other  person;" 
but  he  desired  to  insure  the  whole,  for  his  an?n  security; 
and  to  this,  the  defendants  agreed ;  and  took  the  whole 
premium.  Mr.  Amyand  insisted  upon  his  right  to  the 
whole  benefit  of  his  own  policy,  when  he  was  examined 
as  a  witness ;  and  is  now  litigating  it  in  Chancery.  It 
would  neither  be  just  nor  reasonable,  that  Tamesz  should 
only  recover  A^r^ofhis  loss  from  the  defendants,  and  be 
turned  round,  for  the  other  half  to  the  unceitain  event  of 
a  long  and  expensive  litigation*    I  do'  not  believe  there 


495-497  Hilary  Term,  31  Geo.  9. 

1758.      ^^^^^  ^^*"  ^'  ^^^  ^  *"y  recovery  by  Tanrnz  or  those  who* 

GODiic     ^hall  stand  io  his  place,  against   Amysnd's  underwriters. 

y  However,  i/those  underwriters  are  liable  to  contribute 

i.oN|>ON     ^^  ^^^'  ^^^  contribution  oucrht  to  be  amongst  the  §evtml 

AssuHAHCE '''^'"''''*^^^"™*^*^®®  •  '^"^  yam«2,  the  tyrtifrMfy  has  a  right 

coxPANT*  ^^  recover  his  whole  loss  from  the  defendamtt^  upon  the 

policy  now  in  question-,  by  which  r)^y  are  bound  to  pay 

'  the  o-Ao/e.    For  though  here  be  two  insurances,  yet  it  is 

nt)t2L  DOUBLE  insurance  :  to  call  it  so,  is  only  confound* 

ing  terms.     If  Tamesz  could  recover  against  both  9ets  of 

insurers,  yet  he  certainly  could  not  recover  against  the 

underwriters  of  ^myflwd'5  policy,  tnVAoii/ some  expenu  ; 

nor  tcithout  also   first  paying  and   reimbursing  to  Mr. 

Ami/and  the  premium  he  paid,  and  also  bis  charges.    This 

is  by  no  means  within  the  idea  of  a  double  insurance. 

Two  persons  may  insure  two  different  interests ;  each,  to 

the  whole  value:  as  the  master,  for  wages;  the  owner, 

forfreight,  Ac.    But  a  double   insurance  is  whore  the 

some  man  is  to  receive  two  sums  insteadof  one^  or  the  same 

sum  tfcice  oier^  for  the  sameloss,  by  reason  of  his  having 

made  two  insurances  upon  the  same  goods  or  the  same 

ship.     Mr.  Tamesz  is  intitled  to  receive  the  whole  from 

the  defendants  upon  their  policy ;  whatever  shall  become 

of  Mr.  Amyand's  policy :  and  ihey  will  have  a  right,  in 

case  he  can  claim  any  thing  under  Mr.  Amyand^s  policy, 

to  $taud  in  his  place,  for  a  contribution  to  be  paid  by  the 

other  underwriters  to  them.    But  still  fAey  are  certainly 

obliged  to  pay  t  he  reholc  to  hi m. 

Therefore,  upon  these  grounds  and  principles,  in  every 
light  in  which  the  case  can  be  put,  we  are  all  of  us  clearly 
of  opinion,  **  that  the  verdict  is  right,  as  it  now  stands, 
"  for  the  WHOLE  :  and  that  the 

'*  PosTEA  be  delivered  to  the  plaintiff." 

Rule  accord. 

Reil  versus  Inhabitants  of  B]Shop*s  HatfiekL 

See  this  case  abridged,  in  the  table;  and  at  large^ 
in  the  quarto-edition  of  my  Settlement-cases, 
r    497    1  No.  141.  pa.  439. 

Feb!  1768?'  Rossel,  qui  tarn,  &c.  versus  Kitchen. 

Qoi  tam  ac-  f\^  Thursday  *26th  Januarjy  last,  Mr.  Whitaker  moved  in 
tion  on  the  \-F  arrest  of  judgment,  after  a  verdict  for  the  plaintiff  in 
^W.  reuL*  •  y*'*  '^'^  action  upon  the  statute  of  1  Jac.  1.  c.  2?. 
ing  to  leather  '*  ^he  duty  of  tanners,  curriers,  shoemakers,  awl  of 
ctttlen.  **  OTHERS  cutting  of  leother.'*)    A-^rule  was  then  ma<|e 

**  tobringin  tUeposteaJ*  And  the f)i>^«a being  now  brought 
ia  Mr.  Whitaker  and  Mr.  Nares  objected— 


c« 
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Ist.  That  the  defendant  is  not  an  object  of  this  act.  1758. 

It  is  not  alledged  in  the  declaration  •*  that  ihe  defend-     rqssel 
ant  was  a  tanner,  currier,  shoemaker,  or  other  person  y^ 

occupied  in  the  cutting  of  leather:"  which  ihe  preamble  kitchen. 
shews  that  he  ought  to  be.  Cro.  Car.  587,  Lodge  v.  Wo/-  [Scc  4  Dum* 
iowelly  is  an  action  brought  upon  another  clause  of  this  lu,  417.] 
act:  and  there  it  is  alledged,  **  that  the  defendant  was  a 
•*  currier,  &c."*  Brown*s  Entries,  ,   on  the  act  •  The  mords 

against  buying  and  selling  live  cattle— the  defendant  is  there  are— 
•  here  alledged  to  be  a  butcher.f  **  that  the 

They  relied  upon  the  preamble  of  the  act,  rather  than  2*j]J°^°'* 
the  enj^cting  part ;  and  argued  that  io/A  must  be  taken  ^uj,.}!,*  |^,> 
together.  tButN!B.herc 

2d  Objection— This  Jtction  is  brought  upon  a   suppo- thewordiof 
sition,  and  under  an  allegation,  "  that  a  third  part  of  the  S  38-  are*'ihat 
"  penalttf  belongs  to  the  dean  and  cliapter  of  Westminster,^^!,  ^' 
•*  as  lords  of  the  liberty  where  the  offesce  was  committed,** 
Whereas  by  the  act  of  parliament  this  third  part  of  the 
penalty  must  belong  to  the  city  of  London,  when  the 
offence  was  committed  within  threk    miles  of  the 
city:  although  theplace  where  the  offence  was  commit-  [[     498    ]] 
ted,  be  not,  in  any  other  respect,  situated  within  the  said 
city  or  its  liberties. 

For  the  60th  section  of  this  act  gives  to  the  mayor  of 
London,  a  jurisdiction  extending  to  all  places^  wUhm  •  V.  ante  pa. 
///ree  mi7«  of  that  city  :  and  at  the  same  time,  excludes  ^«  ^^J; 
all    others  in  general,  and    all    the   other  jurisdictions  ^j^^j^^^ 
thereby  established  in  particular,  from  having  any  juris^  liamf, 
diction  at  all,  within  three  miles  of  the  said  city.    So  that 
if    the   city  of  London,  have  not  jurisdiction  in    all 
places  within  three  miles  of  the  city,  they  havq  none  at 
ALL  given  them  under  this  act  of  parliament. 

Now  Drun/'lane  appears  and  was  proved  to  be  the 
place  where  the  present  offence  was  committed ;  which  is 
clearly  within  three  miles  of  the  city  of  LoTuio/i;  and 
therefor  is  within  the jMnsdicZ/on  given  to  the  city  by 
this  clause,  although  it  is  indeed  nc^i/a/Zy  situated  within 
the  liberty  of  the  church  of  Westminster.  And  conse- 
q^uently,  the  penalty  belongs  to  the  city  of  London  ;  and 
not  to  the  church  of  Westminster. 

(Fide  §  46,  which  gives  the  penalty,  viz.  one-third  to 
the  king;  one-third  to  the  prosecutor;  and  one-third 
to  the  city,  borough,  town,  or  lord  or  lords  of  liberties 
where  the  ofl'ence  shall  be  committed  or  done.)  They 
cited  1  Lutw.  138.  under  this  second  objection. 

3d  Objection.  It  follows,  "  that  the  vewwe  is  wrong;" 
it  being/flzc/  in  Middlesex. 

Mr.  Norton  contra  for  the  plaintiff,  was  going  to  answer 
the  objections,  but  was  prevented  by 
Lord  Manstield. 

8 
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1756.  1st.  The  act  is  not  confined  to  particular  sorts  of  lea- 

ROssiiL      ti^er,  nor  to  particular   persons:  it  extends  to  all  red 
V.  leather ;  and  to  every  person.    The  preamble  is  genera/, 

KITCHEN,  ^nd  does  not  mean  or  intend  to  specify  and  enumerate 
every  particular  case.  But  what  the  legislature  had  in 
view,  in  the  making  of  this  act,  was  "  to  secure  the 
"  STAPLE  of  leather,  by  this  search, ^fc" 
C  499  3  And  all  the  o/Aer  clauses  of  this  act  are  general;  and 
are  not  confined  to  "  persons  occupied  in  the  trade  or 
"  business  of  fM//iMg /wrter."  This  would  not  have  re* 
medied  the  evil;  or  answered  the  end  of  the  act;  for  the 
evil  is  just  the  same,  ifanyoMer  persons  commit  this 
oflence. 

2dlj\  The  EXTENSION  of  the  jurisdiction  of  the 
city  of  Lonrfow,    undoubtedly,  cannot   alter  ^Ae    lo- 
cality of  the  place  where    the  offence  is  committed. 
All  that  the  act  does,  is  enlarging  the jfiirwA'c/io/*  of  the 
city  o(  London,     Besides,  the  act  gives  p/ir/tcv/ar  penal- 
ties for  particular  offences :  and  this  penalty,  in  the  46th 
section,  is  given  "  one^third  to  the  king,  one-third  to 
'*  him   or  them  that  shall  first   sue,  Sfc.  and  one-third 
•*  to   the  city,  borough,  town,  or  lord  or  lords  ofliber- 
**  ties,  where  the  offence  shall  be  committed  or  done.** 
He  concluded  with  saying  that  it  was  an  excessively 
plain  case. 

In  which  opinion 

The    three  judges   concurring,  a   rule  was 
made,   **  that  the  postea  be  delivered  to  the 


••    PLAINTIFF." 


Monday,  13th  Rcx  versus  Inhabitants  of  Austrey. 

Feb.  1758.  ,  ,         _ 

See  this  case  abridged,  in  the  table;  and  at  large, 

in  the  quarto-edition  of  my  Settlement-cases, 

No.  142.  p.  441. 

Rex  versus  Inhabitants  of  Cold  Ashton. 

Sec  this  CASE  abridged^  in  the  table  :  and  at  large^ 
in  the  quarto-edition  of  my  Settlement-cases, 
No.  143.  p.  444. 

f     510     ]  Rex  i?^f»i/5  Martha  Gray. 

Trial  pot  off  '^PHE  defendant  stood  indicted  of  a  nuisance  in  stop- 
upon accoant  "^  ping  up  a  foot  way  leading  through  Richmond^ 
of  a  libel         Park. 

jNiblisbcdto  The  present  question  was  only,  whether  the  trial  (for 
jury.***^     *  which  a  notice  had  been  regularly  given  by  the  prose- 
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cutors,  "  to  try  it  at  the  next  Siirry-assizes,")  should  be      1758. 
put  off,  or  not.  rex 

The  cause  alledged  for  putting  it  off,  by  the  counsel    '      y. 
for  the  defendant,  (who  professed  themselves  to  be  coun-      grat. 
sel,  in   this  particular  case,    for  the  crown,)  was   that  [See4Durn. 
there  had  been  a  libel  published  relative  to  the  question  «89.  6  Duru. 
in   issue,  with  intention  to  influence  the  public  and  the^^^-3 
jury  who  should  try  the  cause. 

The  fact  was,  that  when  the  cause  came  on  be  tried 
at  the  last  summer  assizes,  before  Lord  Mansfield,  this  libel 
(just  then  published  and  distributed,)  was  produced  in 
court,  and  complained  of  in  court,  as  calculated  to  in- 
struct the  witnesses  and  influence  the  jury. 

Two  of  the  principal  prosecutors,  then  in  court,  were  by 
affidavit  charged  with  having  procured  the  said  libel  to 
be  written,  published  And  distributed.  It  purported,  in 
the  title-page,  to  be  printed  for  and  published  by  Shep* 
heard,  the  brother  of  a  principal  prosecutor:  and  an 
affidavit  was  read,  proving  him  the  publisher^  and 
that  the  copy  produced  was  bought  from  him  in  his  shop, 
and  that  he  said,  '*  great  numbers  had  been  sent  to  the 
'*  Swrry-assizes." 

The  next  day  one  of  the  said  prosecutors  only  made 
an  affidavit  to  deny  the  ciiarge ;  but  in  such  a  manner 
that  it  rather  fixed  it,  as  much  as  the  silence  of  tiie  other 
did. 

The  counsel  for  the  prosecution,  as  it  did  not  appear 
to  zr/id/ witnesses  orjurors  the  pamphlet  had  been  con- 
veyed, apprehending  that  such  practices  were  not  only 
a  contempt  of  the  court  and  high  misdemeanor,  but 
might  invalidate  any  verdict  obtained  before  a  proper  in- 
quiry could  be  made  into  the  matter,  desired  that  the 
trial  might  be  postponed. 

Which  was  consented  to,  by  the  counsel  for  the  de- 
fendant:  and  an  order  was  accordingly  made,  upon  the 
motion  of  one  side,  consented  to  by  the  order. 

Informations  were  afterwards  moved  for,  and  granted, 
against  some  of  the  persons  concerned  in  printing  and 
publishing  the  saia  pamphlet;  and  were  ready  for 
trial  at  the  sittings  after  this  term,  in  Middlesex  and 
London. 

Mr.  Attorney-General  and  the  other  counsel  for  the  r     ^jg    J 
crown,  moved,  a  few  days  ago,  to  put  off  the  intended'' 
trial  ofthe  indictment  against  the  defendant  Gray,  till 
AFTER  the  trial  of  this  information  which  had  been  filed 
against  the  publishers  of  this  libel;  or  at  least  to  the  next      ^ 
following  assizes  to  these  now  approaching  Lenf-assizea; 
to  the  end  that  the  publishers  of  this  libel  might  be 
tiied  in  the  interim,  ana  receive  judgixient,  (if  convicted;) 
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GRAY, 


which,  they  said,  would  fafte  off' the  improper  influence 
which  the  publication  of  it  had  occasioned. 

Which  motion  being  strongly  opposed  by  the  counsel 
for  the  prosecution :  the  court  took  time,  till  this  day,  to 
advise. 

And  now  Lord  Maksfield  delivered  his  own  and 
Mr.  Just  Denison's  and  Mr.  Just  Wtlmot's  opinions, 
(for  he  said  he  did  not  know  Mr.  Just.  Foster's,  who 
bad  just  sent  him  a  letter  to  inform  him  **  that  he  could 
*•  not  be  here  to-day ;")  which  opinion  was,  in  short, 
(though  he  gave  it  very  much  at  large,)  that  the  trial 
of  these  informations  for  publishing  the  libel,  was  not 
so  connected  with  the  merits  of  the  question  to  be  tried 
upon  the  indictment,  (which  was  a  mere  question  of 
civil  right,  though  in  the  form  of  a  criminal  prosecution,) 
as  that  the  trial  of  the  civil  right  ought  to  oe  stayed  till 
the  determination  of  the  information  against  these  pub- 
Kshers  of  the  libel. 

At  the  assizes,  the  counsel  for  the  prosecution  desired 
the  trial  might  be  put  off;  which  was  consented  to,  on 
f  be  part  of  the  defendant  If  they  had  not,  I  should 
have  adjourned  it  myself.  But  there  is  not  the  same 
reason  now.,  Forat^AiT^  time,  it  appeared  that  one,  if 
hot  two  of  the  principal  prosecutors  attending  the 
assizes,  had  been  industrious  in  dispersing  and  sending 
it  about,  to  the  witnesses  and  jury,  for  very  unjustifiable 
»  Sbcpheard.  purposes.  But  now  one*  of  the  principal  prosecutors 
chiefly  concerned  in  it,  is  dead,  and  was  so  even  before 
the  motion  for  the  information ;  the  otherf  is  not  now 
under  the  charge  of  being  concerned,  (whatever  suspicion 
may  remain  upon  him  :)  and  the  onlj/  persons  fixed  upon 
by  tha  afiidavits,  now  actually  under  the  charge,  are 
mere  pamphlet-sellers  and  publishers,  of  whom  they  were 
bought.  And  he  could  not,  he  said,  upon  the  best  con- 
sideration that  he  could  give  it,  at  all  discover  or  con- 
ceive how  the  conviction  or  acquittal  of  them  of  the  mere 
FACT  of  publication  of  this  libel,  could  ant  way  affect 
the  merits  of  the  question  concerning  the  civil  right  : 
or  how  the  trial  of  the  point  upon  the  civil  right  could 
be  at  alt  altered,  by  being  brought  on  before,  or  after  the 
event  of  the  criminal  trial  for  publishing  the  libel. 

Indeed,  if  that  had  been  the  case,  as  suppose  there 
had  been  an  information  against  the  principalpprose- 
cutors  of  this  indictment  for  the  nuisance,  for  instructing 
and  suborning  witnesses,  or  for  undue  endeavours  to 
influence  jurors,  tkat  might  have  been  a  reason  for 
postponing  the  cause  tilt  these  charges  relative  to  the 
conauct  of  f the  parties  were  tried.  But  that  is  not  this 
case:  and  whether  the  defendants  to  the  informations 
were  or  were  n<9t  guilty  of  publishing  this  libel,  can  uo 
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way  effect  the  merits  of  the  cause,  or  can  any  bow  be      1753 
given  in  evidence. 

Therefore  the  rule  must  be  discharged. 


HEX 

V. 
^  GUAY. 


Rex  versus  Inhabitants  of  Mayfield. 

See  this  case  abriHged^  in  the  Table;  and  at  large  in 
the  quarto  edition  of  my  Settlement-cases,  No. 
144.  pa.  515. 

Fairley  versus  M*Connell. 

MR.  Aston  shewed  cause  "  why  a  procedendo  should  Procedendo 
"  not  go,  to  the  borough^ourt  of  Portsmouth :"  who  denied  to  a 
insisted  on    a  right  to  proceed  there,    after  a  *^^^^*  tu'^f^if  dT^l^ 
corpus  cum  causa.  ^  *,u J  ^iJl^. 

lie,  on   the  contrary,  insisted  that  by  the  proviso  in  out  the  pre. 
§  G.  of  the  21  Jac.'l.  c.  23.  ("  to  prevent  suits  commenced  fncc  ofabar- 
**  in  inferior  courts,  from  being  removed  into  superior,  *"'*'"  ofthrtc 
**  unless,  ^c")  There  ought  to  have  been  an  vtter-barrisfer  ^^" '  ***  " 
of  three  years  standing  present  Xt  the  trial  of  the  cause;  {  " 
whereas  no  such  person  was  present  at  this  trial.     For 
uantofwhicU^  the  trial,  he  said,  was  void  ;  and  the  habeas 
corpus  to  remove  the  cause,  was  well  brought.     In  proof 
of  this  he  cited  Cro.  Car,  7J>.  Clapham's  c^se — 2d  resolu- 
tion) in  point — "  That  it  is  essential  that  an  utter-barrister 

of  three  yars  standing,  be  present,  either  as  judge, 

or  deputy  judge."  3  Mod,  85.  ylvouymous,  A  like 
resolution  proving  the  necessity  of  ain  utter-barrister's 
being  present;  or  else,  that  this  act,  by  virtue  of  this 
proviso,  does  not  extend  to  the  case. 

Mr.  Yates  contra  tor  i\\Q  procedendo.  This  qualification, 
of  being  utter  barrister  of  three  years  standing,  4rc.  only 
extends  to  the  case  of  the  judge  or  the  steward  himself, 
NOT   to  his  assistant.     And  Mr.  Serj,  Stanniford  who  w  r     535     1 
such  a  barrister  as  is  described  in  the  proviso,    is  the  ^  ^ 

judge  of  the  court.     So  that  the  proviso  does  not  extend  to 
the  oresent  case. 

Mr.  Aston  in  reply— But  he  was  not  present;  the  cause 
was  tried  by  Mr.  fvhitt,  an  attorney;  who  ia  bis  deputy, 
and  is  not  a  barrister  at  all.  And  the  defendant  relied 
upon  the  habeas  corpus  to  remove  the  cause  out  of  this 
inferior  court :  and  therefore  did  not  attempt  to  try  the 
merits,  or  make  any  defence  there. 

N.  B.  The  PROVISO  is,  that  this  act  (of  21  Jac.  1. 
c.  23.)  shall  extend  ojjtisi[  to,  such  coucts  of  record 
*'  in  cities,  liberties,  towns  corporate,  and  elsewhere, 
^  and  for  so  long  time  only,  us  there  ia  or  $ball 
**  be  an  utter  barrister  of  three  years  standing  at 
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"  the  bar,  of  one  of  the  four  inns  of  court,  that  g 
or  shall  be  steward^  under  iteward  or  deputy  steward^ 
town  clerks  ox  judge  or  recorder  of  the  same  infe- 
rior court ;  or  that  is,  or  shall  be  from  time  to 
time  assistant  to  such  judge  or  judges  of  such 
inferior  courts  as  shall  not  be  utter  barristers  of 
such  standing,  as  is  aforesaid;  and  there  pre* 
SENT;  in  which,  such  actions, bill,  plaints,  suits, 
or  causes,  is  or  shall  be  brought,  commenced, 
or  depending ;  and  not  of  countet  in  any  action, 
suit  or  cause  then  depending  in  the  same  inferior 
court." 

Lord  Mansfield — The  judge,  though  he  be  such  a 
barrister,  can  be  of  no  use  to  the  court,  unless  he  him- 
self be  THERE.  The  meaning  of  the  act  is,  that  such 
an  utter-barrister  ought,  in  all  events,  to  be  present  at 
the  trial. 

Mr.  Just.  Denison  and  Mr.  Just.  Wilmot — Certain- 
ly   that  was  the  meaning  of  the  act  beyond  doubt.    And 
Jor  want  of  this  j  the  trial  now  in  question  is  void. 

The  RULE   (to  ahew  cause  "  why  there  should  not 

issue  a  writ  of  procedendo^  to  be  directed  to  the 

mayor,  aldermen,  and  burgesses  of  the  borough  of 

"  iPortsmouth ;'  and  "  why  the  defendant  should  not 

'*  pay  to  the  plaintiff  the  costs  of  this  application  D 

was 

DISCHARGED. 
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Rex  verttis  Elizabeth  Sarmon. 


IndidnieDt  fllHE  court  made  no  sort  of  difficulty  to  quash  an  in- 
pcrtM^oo^tL  dictment^  (though  attempted,  by  two  or  three  coun- 

{^[fwajto  ^^'»  ^^  ^  supported)  **  for  that  the  defendantybr  the  space 
diftributeband  **  of  Tova,  hours  and  viORE  together,  on  every  of  the 
bills qoatbed.  '*  several  days  specified,  (which  were  the  first  day  of 

January  29  G.  2.  and  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  taking  the  inquisition,) 
with  force  and  arms^  Sfc.  at  xjondon^  at  the  parish  of  St. 
Martin   within  Ludgate^  in  the  ward   of  Farringdon 
Without^  in  London  aforesaid,  unlawfully,  injuriously 
and  wilfully  did  set,  place  and  keep  a  certain  person 
(whose  name  was  yet  unknown  to  the  jurors,)  in  and 
upon  the  common  and  ancient  foot-way  on  the  north  side 
of  the /m6/tc  sfrfe^  there  situate,  called  Ludgate-hill;  to 
deliver  out  certain  printed  bills  of  her  occu- 
pation, to  persons  passing  that  way;  which  said  per" 
son  so  set,  placed  and  kept  there,  by  her  the  said 
Elizabeth^  dia,  on  the  said  days  and  times,  remain  in 
AND  UPON  the  md  eommonfoot-way  duuing  the  avera 
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'*  qnica  oftimeqforesaidy  deliverikg  4NT>  distribut*      1758* 
**  iNO  printed'  bills,  as  aforesaid;   whereby  the  same       r^^ 
'*  foot-way,  at  those  geveial  days  and  tiiueiy  was  greatly         y^ 
'*  IMPEDED  oiul  obstructed;  BO  THAT  the  liege  suljects   sARjsoy* 
*'  of  our  said  lord  the  king,  there  passing  and  residing, 
'*  could  NOT  so  T REEJ^y go, passflnd  repau  in^  by  or  through 
*'  the  SAME  WAY,  as  they  ought  and  were  used  to  do  :   to 
the  great  damage  and  common  nuisance  of  alt   the 
said  subjects,  and  against  the  peace  of  our  said  lord  the 
king  his  crown  and  aignity,** 

The  court  held  this  to  be  a  matter  not  indict* 
able;  znd  quashed  the  iVDicrviEin J. 


•« 


The  end  of  Hilary  Term  1758, 31  Geo.  2. 
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Wedoeiday  Rex  versus  Richardson. 

1  f  th  Apniy 

Abfc-Iawto  T^'^IS  was  a  general  demurrer,  by  the  king's  coroner 
(^▼e  power  of  ^"^  attorney,  to  the  defendant's  plea  to  an  informa- 
amotion  for  tion  in  nature  of  a  quo  warranto  exhibited  against  Thomas 
juitcauseiia  Richardson^  to  shew  by  what  authority  he  claimed  to 
good  bye-law.  ^^  q,^^  ^f  ^^^  portmen  of  the    town  or  borough    of 

Ipsicich, 

The  plea  (in  substance)  is.  that  Ipswich  is  an  ancient 
borough  by  prescription,  prior  to  the  charter:  that  at  the 
time  of  granting  it,  there  were,  and  long  before  bad 
been  twelve  burgesses  called  portmen.  Then  it  sets 
forth  the  letters  patent  of  incorporation,  dated  11th  JFVfr. 
17  Car.  2.  which,  after  feciting  that  this  town  or  borough 
had  been,  for  many  ages,  a  corporation,  &c.  first  confirms; 
the  said  incorporation  and  all  their  liberties,  free  customs, 
franchises,  &c.  Then  the  said  letters  patent  name,  con* 
*  stitute  and  confirm  the  several  officers,  and  (amongst  the 
rest)  twelve  portmen.  Then  they  go  on  to  grant  and 
confirm,  **  that  all  elections  of  the  portmen  and  of  every  of 
them,  by  the  death  ok  removal  of  any  of  them  or 
otherwise  in  whatsoever  manner  happening,  should 
from  thenceforth  for  ever  be  made  and  ought  to  be  made 
"  by  the  others  or  rksidue  of  the  portmen  for  the  time 
"  being,  or  the  greater  part  of  them..  '  , 

Then  the  plea  sets  forth  the  acceptance  of  the  letters 
patent  by  the  corporation,  and  their  conforming  thereto, 
to  the  time  of  the  plea. 

The  plea  goes  on,  and  alledges  a  custom  then  and  still 
subsisting,  **  that  the  bailifTs,  burgesses,  and  commonalty 
**  for  the  time  being,  or  so  many  oftliem  as  zcoufd  bepre- 
^  "  sent^  have  met  and  assembled,  and  of  right  ought  to 
L  6\S  J ««  meet  and  assemble  together  in  the  Moot-hall  yearly 
"  and  every  year,  at  divers  times  in  the  year,  viz.  once^on 
"  the  Sth  of  September  in  every  year,  for  the  election  of 
**  bailiffs,  and  for  the  consulting  about  and  transacting  of 
*'  other  lawful  and  necessary  affairs  concerning  the 
borough  andthegood  rule  and  government  thereof:  and 
again  at  Michaelmas  in  every  year,  for  the  transacting 
*'  of  divers  lawful  and  necessary  businesses,  &c.  and  also 
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"  at  such   OTHER  time  and  times  in  the  year,  as  to  the       1758* 
"  bailiffs  of  the  said  town  or  borough  for  the  time  being,        ^^^ 
"  hatli  seemed  meet  and  necessary,  wpow  due  notice  being  y^ 

**  previously  given  thereof,  for  the  better  ordering,  regu-  richIrd^ 
"  lation  and  government  of  the  said  town  or  borough:  ^q^ 
**  at  which  said  assembly,  from  time  to  time  had  and 
"  held  as  aforesaid,  the  bailiffs  of  the  said  town  or 
"  borough  for  the  time  being,  during  all  the  time  afore- 
"  said,  have  of  right  presided,  and  have  used  and  been 
*•  accustomed  and  ought  to  preside;  and  tvhich  said 
**  assembh/y  during  all  the  time  last  aforesaid,  hath  been 
**  and  hath  been  called  the  great  court  of  the  said  town 
**  or  borough." 

Then  the  plea  further  sets  forth  another  then  and  still 
subsisting  custom  and  method  of  electing^  swearing  and 
admitting  the  portmen,  whenever  any  vacancy  or  vacancies 
bath  or  have  happened  by  the  death,  resignation,  dis* 
charge  or  removal  of  any  portman  or  portmen  of  the  same 
town,  or  in  any  wise  whatsoever;  viz.  "  thatMe  residue 
**  of  the  portmen,  or  the  greater  part  o/*  tuem,  have 
"  within  a  reasonable  and  convenient  time  afler 
the  happening  of  such  vacancy  or  vacancies,  assembled 
in  the  counciUchamber,  for  the  election  of  another  port' 
man  or  other  portmen:   and,  in  the  said  room  there, 
have  elected  and  named,  and  of  right  ought  to  elect  and 
name,  out  of  the  then  burgesses  of  the  said  town  or 
borough,  then  resident  and  inhabiting  within  it,  such 
other  person  or  persons  as  the  said  then  residue  of 
the  portmen  aforesaid,  or  tlie  greatest  part  of  them, 
have  thought  fit  and  proper  to  be  a  portman  or  port- 
**  men  of  the  said  town,  to  fill  up  such  vacancy  or  vacan- 
**  cies :  and  such  person  or  persons  so  elected  and  named 
*•  to   be  a  portman  or  portmen    of  the   said  town  or 
*^  borough,  and  being  resident  and  inhabiting  in  the  same 
•*  town,  hath  and  have,  for  all  the  time  aforesaid,  been 
sworn  and  admitted,  and  during  all  that  time  ought 
of  right  to  be  sworn  and  admitted  into  the  same  office 
or  offices;   and  every  person  so  elected,  sworn  and 
admitted,  &c.  and  being  resident  and  inhabiting,  ^c. 
during  all  the  time  aforesaid,  hath  of  right  enjoyed, 
hady  used  and  exercised,  and  during  all  that  time  ought 
of  right  to  have,  use,  and  exerciseand  still  of  right  ought 
to  enjoy,  use,  have,  and  exercise,  the  said  office  of  a  port* 
man  of  the  said  town  or  borough,  and  all  the  liberties, 
^'  privileges,  rights  and  franchises  to  that  office  belong* 
^  ingand  appertaining,  from  the  time  of  his  admi8:>ioni 
•*  thereto,  until  the  death,  resignation,  discharge  or  removal 
"  of  such  portman*" 

The  plea  further  shews,  that  every  portman  of  the  said  f    519    3 
town  or.  boEOUgh,,  during  the  time  oi  bis  being  in  that 
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175S.      ^^^  e^ ought,  according  to  the  custom  of  the  said  town  6f 

HEX.       borough,  to  be  resident  and  inhabiting  within  the  flame 

y^         town  or  borough,  or  the  liberties^thereof;  and  according 

RICHARD-  to  the  custom  of  the  said  town  or  borough,  and  by  tMfc 

SOK.       1>UTY  of  his  office  of  portman^  ought  to  attwkb  and  fte 

PRCSEN  T  at  every  qr  eat  court  of  the  said  town  or  borOugk 

held  or  to  be  held  in  the  Moot-hall  aforesaid,  within  the 

said  town  or  borough,  to  advise  and  assist  the  bailiffs 

of  the  said  town  or  borough  for   the  time  being,  in 

the  good   rule  and  government  of  the  same  town  or 

borough. 

It  then  ailedges  that  on  the  8th  of  Septtmber  1755,  and* 
for  six  months  and  more  next  preceding  that  day,  he  the 
said  Thomas  RicharJsoN  and.  one  Jom  GravtMt  were 
bailiffs  of  the  said  town  or  borough. 

That  on  the  same  day  and  year,  and  for  the  space  of 
,  one  whole  year  then  last  past,  and  upwards,  Sir  Richofd 

Lhydy  knight,  JoAn  Spartotce^  Samuel  iCfM,  Hymphrey 
Raht,  Ellis  Brand,  Michael  Tkirkle  the  younger^  Gaad^ 
thild  darkey  WUHim  Hnmmoni,  Oeorge  FosUr  T^O^ 
and  James  Wilder  were  the  then  portmeo  of  the  said^wn 
Or  borough. 

T^iat  within  the  said  space  of  tbat  year  duritig  whicli 
the  said  Sir  Richard  Llayd^  Sfc.  were  portmen  as  afore- 
Said,  divers  great  cMffi  of  the  same  town  or  borough, 
were  holden,  &c.  that  is  to  say,  cm  gnat  court  ^  tiie  said 
town  or  borough,  was  duty  botden  at  the  said  Aloot*hall 
of  the  said  town,  in  and  for  the  said  borough^  on  the  lOtti 
q(  January^  \1! 55;  ane  other  great  court  t^(  the  said  town 
er  borough  was  duly  holden  at  the  said  Moo^Ait//.  i^^ 
on  the  I5th  of -^jt)rii,'l755 :  one  other^  on  the  9th  of  Jtmt^ 
1755;  and  one  other,  on  the  19tb  of  Jufte,  1755  \  befoits 
the  holding  of  which  said  several  courts  respectively,  t>ue 
not  ICE  had  been  g  it  ^^  of  the  holding  thereof  respettively. 

That  on  the  said  Sth  of  September  1755,  tbc^r  the  said 
Thomas  Richardson  and  JoAit  Gravenf^r,  being  then  bailiffs, 
andf  the  above-named  James  Wilder ^  then  one  df  the  port- 
men  of  the  said  town  or  borough  as  aforesaid,  and  ft 
great  number  of  the  then  bui^e^sses  and  commonalty  of 
the  said  town  or  borough,  in  due  manner^  according  to 
the  custom  of  the  said  borough,  met  atid  ?»9sembled 
together  in  the  M^ot^hali  aforesaid,  within  the  said  town 
or  borough ;  and  then  Rod  there  beM  a  great  tourt  of  the 
sdine  town  Or  borougb>  (due  notice  of  the  holding  thereof 
ha^ng  there  beea  previously  given,)  for  the  th4^an  of 
r  530  1  f^^f*  ^  ^^  ^^^  tomn  or  borough,  and  for  the  tiMs- 
^  -^  actkm  of  divers  otber  lawftil  and  necessary  nmtters  and 

businesses  concerning  the  good  ru)e  aifd  government  of 
iWsaiM  t<ywii  or  borOMtK 

Ikat  tke  Mid  Sir  Jtkhmd  Lhfi,  Jpkt^  SjmrffMi^, 
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Samuel  Kent^  Humphreu  Rant,   EUis   Brand,  Michael      1755^ 
Thirkk,  Goodchild  Clarke,  William  Hammond,  and  George       j^^^ 
Foster  Tuffnell,  didnot^nor  did  k'^x  of  them  attend  or  ^ 

APPEAR  attlke$amegreat  court  of  the  said  town  or  borough^,  mcHr^u. 
but  WILFULLY  abseInted  then^setvcs  therefrom;  and  that       g^^ 
they  and  every  and  each  of  them  wilfully  had  absented 
ihem$elvtsfrom  the  said  other  great  courts  of  the  said  town 
or  borough,  which  had  been  so  duly  holden  in  the  same 
towQ  or  boroughf  within  the  said  space  of  one  year  then 
last  past  as  aforesaid,  aud  frpm  every  of  those  great  courts ;    . 
and  hud  voluntariljf  neglected,  and  every  and  each  of  th^m 
^d  voluntarily  neulectep  to  attend  ^i  the  said  great  ^ 

courts^  so  holden  as  aforesaid,  or  at  any  of  than:  and 
4herebi/f  each  of  them  the  said  Sir  Richard  Lloyd,  6fc.  and 
G.  jF.  Tuffneil  neglected  and  omitted  the  duty  and  execution 
of  his  said  office  oi  one  of  the  portmen  of  the  said  town  or 
borough,  and  thereby  deprivep  the  then  bailiffs,  bur^ 
gesses  and  commonalty  of  the  said  town  or  borough^ 
dissembled  at  the  said  several  great  courts,  of  that  counsel, 
aid,  assistance  and  advice  which  by  the  dcty  of  his  office 
of  portman  of  tlie  said  town  or  borough,  and  according  to 
Ihe  OBLIGATION  of  the  OATii  of  office  by  him  taken  in  that 
behalf,  he  oujght  to  have  given ;  to  the  great  hindrance 
and  delay  oftae  public  jbusiuess  of  the  said  borough,  to  the 

f  real  damage,  disappointment,  and  prejudice  oi  the  bailiffs^ 
urgesses,  and  commonalty  of  the  said  borough,  and  to 
tbe   great  hindrance,  and   in  open   subversion  of  the 
good  ryle,  government,   and   constitution    of   the  said 
borough. 

Tbat  thereupon  a^  the  same  great  court  of  the  said  towa 
or  borough  boldeu  on  tbe  said  &tb  day  of  September  ITdJ, 
for  tbe  purposes  aforesaid,  (the  said  great  court  having 
iioticeoitiie premises,)  it  was  in  due  manner  ordered,  by 
the  said  then  bailiffs,  burgesses,  and  commonalty  of  the 
said  town  or  borough  then  met  and  assembled  at  that 
great  court  as  aforesaid,  "  tbat  the  said  Sir  Richard 
"  Uoyd,  John  Sparrowe,  Samuel  Kent,  Humphrey  Rant, 
''  Ellis  Brand,  Michael  Thirkle,  GoodchUd  Clarke,  WiU 
Ham  Hammond,  and  George  Foster  Tuffnell,  and  ^ch  of 
tbem  respectively,  should  severally  and  respectively 
HAVs  NOTICE  of  the  neglect  of  duty  charged  upon  each  of 
**  Mrm,and  be  summoned  to  appear  at  the  then  next  great 
court  of  the  said  town  or  borough,  that  is  to  say,  in  the 
Moot-bal  I  aforesi?  id,  on  Monday  t  he  29^h  day  of  the  same 
September;  severally  and  re;^pectively  to  shetc  cause, 
(il  they  or  any  of  them  could,)  why  each  of  .them 
^  x&^pecUv^ly  should  not  be  sh^hablqzd  from  his  said 

^*   OFFICE    0/   FOitTMAN,    FOR  his    respCCtiwC   WEGtECT9 

"  aforesaid' 

Th»t  altenrocds^  and  before  tbe  holdiog  of  the  aaid  [521     ] 
then  i^ext  greatcourt  of  the  saiae  town  or  borough,  to  wit. 
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1758        ^^  ^^*^  ^7th  dny  of  the  same  September  1755,  each  of  tliem 
^Ex'      thesaidSirJR/r///7rrfL/oy,  J.S.S./f.  «.  ItE.B.M.T.G.C/ 
Y  fr.  //.  and  G.  F.  jT.  i£a  d  notice  o/VAc  said  order  bo  made 

It  I  CHARD*  ^y  *'^^  same  great  court,  and  of  the  charge  alkdged  against 
80N#  ^^^''  ^^  them  respectively,  of  his  aforesaid  neglects;  and 
-were  then  and  there  several^/  and  respectively  summoned, 
and  eveij/  and  each  of  them  was  then  and  there  in  due  man- 
lier summoned  to  attend  and  appear  at  the  said  then  next 
great  court  of  the  said  town  or  borough  to  be  bolden  in  the 
Moot-hall  aforesaid  in  the  said  town  dr  borough,  on  Monday 
the  29th  day  of  the  same  September  by  the  bailiffs,  burgesses 
and  commonalty  of  the  said  town  or  borough,  and  to  shew 
cause  (if  any  of  them  could)  why  each  of  them  the  said 
portmen  respectively  should  not  be  discharged  from 
his  said  office  of  portman,  for  his  respective  neglects 
aforesaid. 

That  afterwards,  that  is  to  say,  on  the  same  Mon^ 
iay^  the  29tb  day  of  September  in  the  said  year  of 
our  Lord  1755,  they  the  said  Thomas  Richardson  and  John 
Gravenor,  being  then  and  there  bailiffs  of  the  said  town  or 
borough,  and  the  said  James  Wilder^  being  then  one  of  the 
portmen  of  the  said  town  or  borough,  and  a  f  reat  number 
of  the  then  burgesses  and  commonalty  of  the  same  town 
or  borough,  (due  notice  having  there  been  previously 
given  in  that  behalf,)  did,  in  due  manner  according  to 
the  custom  of  the  said  borough,  meet  and  assemble  in  the 
Moot-hall  aforesaid,  within  the  said  town  or  borough, 
and  then  and  there  held  a  great  court  of  the  same  town  or 
borough,  in  and  for  the^said  town  or  borough;  and  the 
said  Sir  Richard  Lloud^J.S.  S.  K.  H.  R.  R  B: M.  T. 
G.  C.  PV.  H.  and  G.  P.  T.  although  they  were  then  and 
there  solemnly  and  severally  called  for  that  purpose, 
did  vor  nor  did  any  of  them  appear  or  attend  at  that 
court,  or  shew  any  cause  why  they  and  each  of  them 
Bhould  not  be  discharged  from  the  said  office  of  portman 
of  the  said  town  or  borough :  but  they  and  each  of  them 
did  then  and  there  wholly  make  default  therein* 

That  at  the  sumie  great  court,  &c.  so  holden  as  afore* 
said  on  the  said  Monday  the  2)th  of  September  1755,  a 
further  day  teas  given  by  the  same  great  court,  to  the 
said  Sir  Richard  Lloyd,  ^c.  respectively,  until  the  then  next 
great  court  of  the  said  town  or  borough,  to  be  holden  in 
and  for  the  said  to\yn  or  borough,  at  the  Moot-hall  of  the 
said  town  or  borough,  on  Tuesday  the  14lh  day  of  October 
then  next  ensuing,  to  shew  cause  as  aforesaid  :  and  it  was 
then  and  there  in  due  manner  ordered  by  the  same  great 
court,  "  That  the  said  Sir  Ricltard  lloyd,  S^c.  and  every  of 
**  them  should  have  notice  and  he  severally  and  respec- 
•*  tively  summoned  to  appear  at  the  said  then  next  great 
"  court,  &c;  to  be  holden/&c.^on  the  said  Tutsday,  the 
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14th  i^j  of  October  then  next  ensuing;  severally  and      iTjg. 
•*  respectively  to  sh^w  cause,  (if  any  of  them  could  J  why       rex' 
••  they  and  each  of  them  respectively  should  not,ybr  the         ^ 
**  cause  tir/bresmV^  alledged  against  each  of  them  respec-  rjchard- 


tively,  oe  discharged  from  his  office  of  portman  of  the        g^    . 
•*  said  town  or  borougli,/br  hii  n€g/fc^s  aforesaid." 

That  afterwards,  and  before  the  holding  of  the  said 
then  next  great  court  of  the  same  town  or  borough,  to 
wit,  on  the  10th  day  of  the  same  October^  in  the  said  year 
of  our  Lord  1756,  they  the  said  Sir  Richard  Lht/d,  Sfe. 
and  each  of  them  respectively,  had  due  notice  of  that  order, 
and  of  the  .charge  alledged  against  each  of  them  respec- 
tively, of  his  aforesaid  neglectis ;  and  were  then  and  there 
severally  and  respectively  summoned ^  and  every  and  each 
of  them  was  then  and  .there  in  due  manner  summoned  to 
appear  and  atttndnt  the  said  then  next  great  court  of  the 
said  town  or  borough,  to  be  holden  in  and  for  the  raid  • 
town  or  botough,  on  Tuesday,  the  14th  day  of  Oclohrr 
then  next  ensuing,  to  shew  cause,  if  any  of  them  couid, 
why  they  and  each  of  them  respectively  should  not,  for 
the  cause  #7/bre5aiV2  alledged  against  each  of  them  respec- 
tively, be  discharged  from  his  office  of  a  portman  of  the 
said  town  or  borough,ybr  his  neglects  aforesaid. 

That  on  the  said  Tuesday,  the  14th  of  Oc/o6rr  aforesaid,^ 
in  the  said  year  of  our  Lord  1755,  Lark  Tarver  and  Tho* 
masBoweil  were  bailiffs  of  the  said  towii  or  borough ; 
and  that  the  aforesaid  Sir  Richard  Lloyd,  ^c,  and  James 
Wilder,  were  the  then  only  portmen  of  the  said  town  or 
borough. 

That  on  the  said  ri/«//ay,  the  14tli  day  o{  October 
aforesaid,  thev  the  said  Lark  Tarver  and  Thomas  Bowell, 
then  beiug  bailiffs  of  the  said  town  or  borough,  and  the 
said  James  Wilder  then  one  of  the  portmen  of  the  same  • 
town  or  borough,  and  a  great  number  of  the  then  bur- 
gesses and  commonalty  of  the  said  town  or  borough,  {due 
wo/ic^  in  that  behalf  having  there  been  previously  given,) 
did,  in  due  manner  according  to  the  custom  qf  the  said 
borough,  meet  and  assemble  in  the  Moot*haIl  aforesaid, 
in  the  said  town  or  borough,  and  then  and  there  held  a 
great  court  of  the  same  town  or  borough,  for  the  transac- 
tion of  divers  lawful  affairs  concerning  the  good  rule  and 
government  of  the  said  town  or  borough. 

Thatat  the  same  great  court,  4rc.  so  holden  as  afore^ 
said  on  Tuesday  the  14th  of  Oc^ofcer  1755,  the  afore  said  Sir 
Richard  Lloyd,  S^c,  were  severally  and  solemnly  called,  and 
every  and  each  of  them  was  severally  and  solemnly  called 
to  appear  and  shew  cause  at  that  court,  (if  any  of  them 
x:ould,)  why  each  of  them  respectively  should  not,  for  his  f  ^gg  "J 
neglect  of  duty  aforesaid  charged  and  alledged  against 
each  of  them  respectively ,be  discharged  and  removed  from  . 


Bojr, 
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17 6S.  ^^^  ^^^  office  of  portmaa  of  the  said  tows  or  boitnigb. 
BBS  *  Th2Lt  they  the  said  Sir  RUkard  Uotfd^  ifc.  bei^g  ao  respeo 
y^  tiveiy  and  solemnly  called  as  last  aforcaaid.  did  not  nor 
BxcHAfiD*  ^^^^y  ^ 'THEM  ATTEND  or opjiearoriAev  anyomaewhal* 
soever,  at  that  court,  why  thev  or  any  of  them  ahooM  not 
be  discharged  and  removed  uom  his  said  oflfice  of  porfr- 
man  of  the  said  town  or  borough :  but  they  every  tod 
each  of  them  did  then  and  there  wholly  mahi  a^auU  th^ie* 
in ;  and  mither  they  nor  any  of  theai*  nor  any  person  on 
the  behalf  of  them  or  any  of  them,  did  then  reqnire  any 
future  day  or  time  to  be  allowed  to  them  or  any  of  (hem, 
to  shew  cause  as  aforesaid.  WusRsuroN,  the  said  Lark 
Tmrvtr  aud  Thomas  Bowell,  ihesk  bdng  baiUffii  of  the  said 
townorboroughy  and  the  rest  of  Uie  said  bui;geaaea  and 
commonalty  of  the  said  town  or  borough  then  ao  met 
and  assembled  and  holding  the  said  great  court  of  the  said 
town  or  borough  as  aforesaid  on  the  said  14th  day  of 
October  in  the  year  last  mentioned,  having  taken  the  pie* 
mises  into  their  consideration,  and  having  fuUy  and  de- 
liberately weighed  the  same,  the  said  coujkt  did  then 
and  there  order  **  that  each  of  them  tlie  said  Sir  Bichati 

Lloyd,  J.  S.  S.  K.  H.  R.  E.  B.  M.  T.  G.  C  W.H. 

and  G.  F.  T.  should  be  dismissed,  dischabosd  cad 
**  removed  from  hia  office  ^fn  portnum  of  the  said  town 
"  or  borough :'  and  each  of  them  reapectivety  wm  tbea  and 

there,  by  the  said  court,  for  Ait  Mtd  n^ghct  ^dtiig^ 

DULY  discharged  and  removed  from  his  plaice  and  oflKos 
**  of  portman  of  the  said  town  or  borough ;  and  each  of 
**  them  hath  ever  since  remained  and  been,  and  yet  is  dis« 
**  charged  and  removed  therefrom." 

That  the  aforesaid  Sir  R.L.J.S.  S.  K.H.R.E.B. 
M.  T.  G.  C.  W.  H.  and  G.  P.  T.  being  so  respectively 
discharged  and  removed  from  their  said  respective  oi&ces 
as  aforesaid,  he  the  said  James  Wilder ,  afterwards  on  the 
aame  day  and  year,  and  from  the  time  of  their  aaid  re- 
spective discharges  and  removal  UNTIL  and  at  the  time 
if  the  election  of  other  portmcm  of  the  said  town  or  bo- 
rough herein  atter  mentioned,  remained  and  was  a  port^ 
man  of  the  said  town  or  borough ;  and  then,  and  during 
all  that  time,  was  the  ovly  portman  of  the  same  town 
or  borough* 

That  afterwards,  on  the  said  Tuesday  the  14th  day  of 
October  aforesaid  in  the  year  last  mentioned,  the  said 
James  fVilder,  being  tuem  the  only  portman  of  the  said 
town  or  borough,  retired  and  went  into  the  room  called 
the  council-chamber,  in  the  Moot-hail  aforesaid  in  the 
said  town  or  borough,  in  order  to  elect  other  bufgAes 
of  the  same  town  or  borough,  resident  and  inhabiting 
within  the  aaid  town  or  borough,  to  be  portmen  of  the 
iaid  town  or  borough  in  the  plaea  of  portmen  of  the  said 
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town  or  borough  TAG  AKT  a$  afonuddf  and  ifJthen^iii      {758. 
the  said  room  *  there,  tn  due  maninar  elbct  him  thM  4aid 


Thomas  Richardson  (being  then  and  there  a  buigets  of         ^^ 
the  same  town  or  borough;  inhabiting  and  resident  with-  ^fOHARB* 
in  the  same  town  or  borough,  and  a  fit  and  proper  person       ^^^ 
to  be  a  portman  thereof,)  to  be  otie  oftheportmen  of  the 
said  town  or  borough  in  the  place  of  one  of  the  port- 
men  of  the  said  town   or  borough  tubn  tacart  us 
^orewid. 

That  he  the  said  Thomai  Richardson^  being  m  eiededio 
be  ^  portnuim  of  the  said  town  or  borough,  afterwards 
and  before  he  was  admitted  to  or  took  upon  him  the  exe- 
cution of  that  office,  that  is  to  say,  at  the  same  great 
court  of  the  said  town  or  borough,  in  the  Moot-hall  afore- 
•aidt  on  the  same  Tuesday  the  14th  day  of  October  in  the 
year  last  aforesaid,  at  the  same  great  court  of  the  said 
town  or  borough,  in  the  town-hall  aforesaid,  did  then  and 
there,  bevore  the  said  Lark  Tarver  and  Thomas  Bowell 
then  BAILIFFS  of  the  said  town  or  borough,  in  dueman^ 
ner  and  according  to  the  usage  and  custom  of  the  said  bo- 
rough, take  his  corporal  oath  fi>r  the  faithful  and  due  execu" 
iion  of  the  said  office  of  a  portman  of  the  said  town  or  bo- 
rough in  all  things  concerning  the  same,  and  all  otheu 
oaths  then  required  by  law  in  that  behalf:  and  thereupon, 
be  the  said  Thomas  Richardson  was  then  and  there,  at  the 
same  great  court,  in  due  manner  admitted  into  the  said 
office  of  a  portman  of  the  said  town  or  borough.  And 
thereupon^  and  by  virtue  thereof,  he  tlie  said  Thomas  JRi- 
tliardson,  afterwards,  that  is  to  say,  on  the  said  I4tfa  day  of 
OctoberVlbb^  and  continually  from  thence  until  ami  at 
the  time  of  exhibiting  the  informatics,  was  and  still  is  a 
portman  of  the  said  town  or  borough. 

And  by  that  warrant,  4rc*  4rc- 

The  king's  coroner  and  attorney  demurs  generally :  and 
the  defeiidaat  joins  in  demurrer. 

This  case  was  three  times  argued. 

The  general  question  was,  "  whether  the  defendant 
**  has  sbewn  ^sufficient  title  to  the  office."  Which  gene- 
ral question  was  divided  into  two  subordinate  ones ;  viz. 

Ist.  Whether  the  nine  portmen  had  been  well  and  duly 
mcMovED:  and  (admitting  that  they  were  so,) 

2dly.  Whether  thedefendani  was  well  chobek. 

First.— The  counsel    for  the  crovmn  urged,  that  the  utobjecliott 
persons  amoving  had  no  powsr  to  amove.    For,  a  cor-  U  the  rs. 
poration  have  no  such  power  inherently  or  incidentally/ :  TOovai. 
and  none  is,  in  the  present  case,  either  given  to- this  cor-  (.    ^35    J 
pAatioa  by  charter,  or  claimed  by  prescription. 

They  cited  Magna  Charta,  c.  ^.  **  NuUus  liber  homo 
**  disaeisietur  de  libero  tenemento  suo^msiper  l^aie judicium 
**  parium  suorum,  vel  per  legem  terrm^    fames  Bag^s 
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rase,  11  Co.  93  to  90*  1  Ro.  Rep.  2M,  2S5.  S.  d  and 
S.  P.  The  crown  may,  by  writ,  discharge  some  officers, 
after  conviction.  See  Sir  Robert  Sawifer^$  argument  Ob 
the  9110  warranto  against  £om2on,  yb.'  22.  State  Triabt 
vol.  4./o.810.  S.C.  where  Sir  Robert  mentions  the  case  of 
a  coroner.  F.  N.  B.  new  edit.  381;  old  edit.  163.  Writ  dt 
Coronatore  eligevdo  vel etonerando.  Regiiter  Ml i\lS.  Writ 
de  Coronatore  eligetido;  4f  de  Piridario  eligendo.  F.  N.  B. 
new  edit.  383.  old  edit.  164.  Writ  de  Electione  Firidariorwm 
Forest m.  Dyer  333.  Pasch.  10  Eliz.pL  28.  which  was  a 
restoration  by  writ,  of  a  citizen  oS  London,  who  had  been 
disfranchised. 

These  authorities  they  cited,  to  illustrate  and  reduce 
the  position  '•  that,  in  consequence  of  a  conviction,  writs 
••  shall  issue  out  of  the  king's  courts,  where  the  convic- 
**  tion  is  ;".and  to  shew  •'  that  the  power  is  originally  in 
**  the  crown.'* 

In  Yates's  case.  Style  477,  480.  it  is  said  **  there  must 
**  be  a  custom  or  a  statute  to  warrant  a  disfranchise- 
**  ment."  1  Ld,  Raym.  391.  Rex  v.  Mayor  of  Coventry, 
M.  10  W.  3.  (2d  point,)  the  court  held  that  the  corpora- 
tion  ought  to  shew  a  power,  either  by  custom  or  under 
their  letters  patent  2  Ld.  Raym.  1564, 1565,  1566.  M. 
3  G.  2.  Rex  y.  Mayor,  i^c.  of  Doncaster,  recognisoes  the 
authorities  of  Bagg's  case,  and  Yates's  case,  "  that  a  free- 
"  man  shall  not  te  removed,  but  by  charter  or  prescrip- 
"  tion."  That  return  was  quashed;  and  a  peremptory 
mandamus  issued.  And  M.  29  G.  2.  B.  R.  Rex  v.  Pon^ 
sonby  was  agi*eeable  to  this. 

The  only  dictum  to  the  contrary  of  this  doctrine,  is  in 
2  Strange  819,  820.  Lord  Bruce  s  case :  where  it  is  said 
**  that  the  modern  opinion  has  been,  that  a  power  of  amo- 
"  tion  is  incident  to  the  corporation."  But  this  report 
ought  to  carry  but  little  weight:  for  o^Aer  accounts  of 
that  case  differ  from  it;  and  no  such  modem  opinions 
there  hinted  at,  does  any  where  appear. 

Second  objection  (under  the  first  point.) 

Here  was  no  sufficient  cause  of  removal  of  these 
nine  portmen. 

Their  NON-ATTENDANCE  was  170  ireflcA  of  their  duty 
so  as  to  occasion  h  forfeiture.  1  Hawk.  P.  C.  16.^.  says 
that  the  notion  of  forfeiture  by  bare  non-user  is  not  well 
warranted  by  the  authority  cited  in  maintenance  of  it. 

This  duty,  "  of  attending  to  advise  and  assist  the  bai- 
**  liff  at  the  great  courts,"  is  not  constant  and  continual: 
but  OCCASIONAL  Only,  and  when  they  receive  notice  to  do 
so:  they  are  not  obliged  to  attend  the  ordinary  ^nd  com* 
mon  business  of  these  great  courts.  And  it  is  not  here 
alledged,  **  that  any  counsel,  aid,  assistance,  or  advice  was 
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•*  wanting**    Indeed,  the  plea  **  concludes  that  this  was       1758 
**  to  the  damage  and  prejudice  of  the  corporation,  and        uex' 
"  their  hindrance,  S^c,**     But  there  is  no  special  damage      *  y 
laid :  and  the  stating  a  gs;7era/ damage  to  the  corporation  ^j^^^* 
is  not  enough;  without  shewirif^  parlicular  prejudice   to        g^ 
them.     I  Inst.  23.;  b.  is  expressly  so.  *  ♦  a  t    ^ 

A  burgess's  non-attendance  at  sessions,  is  no  cause  suf-  ,,jj  offioet  1 
ficient  for  a  removal  of  him.     Regina  v.  Mayor  andbur'  ootasto^iiA- 
gesses  of  Fomfret,  M.  11  jinn,  in  Lucases  Report  107.  is  ex«  /i>,  which 
pressly  so  resolved.  cooceni  the 

But  even  admitting  they  had  this  power  of  removal ;  ■?'™*niitrij- 
yet,  it  ought  to  be  for  such  an  offence  as  was  againtt  their  tJce  or  the 
oath  of  office  :  and  consequently,  this  oath  of*  office  ought  to  commoa. 
be  set  forth.  Style  477,  478.  2  Ld.  Raym.  123:^.  in  Serjeant  wealth. 
Whitakers  case — Regina  v.  Rallivos,  Burgefises,  Ssc.  de  Gip* 
po :  there  the  oath  is  set  forth:  here,  it  is  not. 

Third  objection  (under  the  first  point) — This  is  not  a  sdObjeetioa 
removal  by  the  whole  body,  at  a  corporate  assembly:  hut  to  the  re- 
by  a  particular  court.     In  Carthew  172.  Sir  Peter  Rich  v.  ™<>^*1- 
Filkington,  the  court  of  mayor  and  aldermen  was  holden 
not  to  be  a  corporate  assembly;  but  a  coitrt.     So  here, 
this  great  court  was  only  a  mixed  assembly :  and  not  the 
mayor,  burgesses  and  commonalty. 

Fourth  objection  (under  the  first  point.)    The  removal  4lbOhjcciMm 
is  NOT  under  their  common  seaL     1  Salk.  192,  the  mayor  of  ^^  •'•«'«• 
Thetford's  cdise,  is  in  point,  "  that  a  corporation  can  not™^^  * 
"  do  an  act  in  pais,  without  their  common  seal."    13  H. 
S.  12.  P/otvd.  91.  b.  92.rt.  2  Saund.  305.  *  3  Lei;.'107.  Man-  *  (On  *h«  >»t 
by  v.  Long  et  al.  1 1  f^eritr,  47.  Horn  v.  Ivy.     1  Mod.  18.  ijr'lw')*^ 
S.  CV  J  In  1  Fenir.  355.  Haddock^ s  case,  the  words  are,  if  f  (i/e^^. 
**  the  power  to  remove  be  at  their  will  and  pleasure,  this  tion  to  the 
"  will  must  be  expressed  under  their  common  seal:  but  in  a  avowry.) 
**  return  to  a  mandamus,  dtbito  modo  amotus  may  suflRce."  t  ^"  ^^'^'V^ 
There  is  a  note,  at  the  bottom  of  the  Colchester  case  in  ^i  wthori- 
1  Peere  Wms.b^ty,**  that  the  method  of  disfranchising  a  cor-  tativelj  prove 
"  porator,  (in  order  to  examine  him  as  a  witness,)  is  by  the  potitioni 

an  information  in  the  nature  of  a  ^110  tffarranto  against  "^f  heinglho 

the  member ;  who  confesses  the  information :  on  which,  Jj|    ^^^^^' 

there  is  ^judgment  to  disfranchise  him."    The  present 
case  is  not  like  to  a  return  to  a  mandamus;  where  the 
mere  return  of  his  being  **  debito  modo  amotus**  is  sufficient:  p       ^^    -• 
Aere,  it  ought  to  be  so  pleaded;   this  being  2l  plea  to  ^X\L    ^**     J 
information:    which  plea  ought   toi   be  taken  tigainst 
the  pleader. 

Fifth  objection  (under  the  first  point)  was  to  the  want  ^^  Objcc- 
of  PERSON  A  L  notice  being  given  to  the  nine  removed  port-  *'®"  *o  the 
men,  "  to  attend  the  five  great  courts  first  mentioned  '^®™^^  ' 
"  in,  the  plea  ;'*  (for  the  non*attending  whereof,  they  were 
afterwards  removed. ) 

This  objection  was  first  started  by  Lord  Mansfield; 
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1758.      ^^  observed  that  fer  the  meetings  atsembled  for  doiog 

XXX       corporate  acts,  a  i ifmmofis  (of  «o0u  soif  or  other)  is  neces- 

y^         sary ;  and  that  hen,  the  offence  itself  turns  upon  ab- 

moiiARn**  *^"^^^  ^^  several  courts,  not  bolden   (except  one  of 

^gg^       them)  upon  stated  doyB^  during  the  .period  of  about  a 

.  year;  yet  no  personal  tio^toe  to  these  portmen  is  ailed* 

ged  by  the  plea  ;  but  only,  in  general,  **  that  ocrc  notice 

^*  was  given  of  the  holding  thereof  respectively:*'  so 

that  it  does  not  appear  that  they  had  crnjf  reason  to  tUnk  of 

ony  PARTICULAR  or  SPECIAL  6ii5iaesi.    And  if  go,  the 

particular  notice  afterwards  given  them,  ^  to  shew  cause 

*'  why  they  should  not  be  disfranchised/*  will  not  aflect 

them:  for  that  is  quite  a  subsequent  distinct  tranaaction. 

Therefore  he  oftered  to  hear  a  further  aif^umeut  on  tins 

single  head  if  the  parties  desired  it    Which  they  did :  and 

this  objection  was  argued  by  itaelt. 

The  counsel  for  the  crown  aho  objected  to  tlie  notice 
given  to  these  portmen,  of  the  courts  at  which  they  were 
to  have  attendeid  to  sliew  cauic  why  they  should  not  be 
disfranchised. 

1st.  They  argued  that  it  was. nof  th^ir  duty  to  have 
attended  at  all  great  courts^  upon  oeneral  notice  of 
tbem,  WITHOUT  particular  and  personal  summom. 
For  without  such  personal  notice,  they  could  not  be  gvil* 
ty  of  such  a  lacbesseas  would  be  a  ground  for  a  forfettare 
of  their  office. 

£dly.    They  insisted  also  that  particular  and  pbr- 
f  soKALirotioeoygfat  to  have  been  given  them,  of  the  ckarge^ 

JAiid  of  thedntention  to  ditfranchise.  1  Saik,  SM,  Nurse  v. 
J'ramtoH.  8  Rep.QS^  FrotriicesVease,  (dd  resolution, }  And 
although  it  is  aliedged,  *^  that  ^ach  of  tliem  respectively 
^  V  post.  flO*  ••  MAD  notice  ;**  ♦  yet  this  was  noi  enough:  but  ^particvlar 
and  specific  summons  ought  to  oe  set  forth.  And  they 
cited  Style  446, 463«  The  pr#/fctor  and  the  town  of  Col- 
ichesteTt  hernardiston  the  recorder's  ca«e.  4  Mod.  37.  GHA*m 
dwe.  Cases  temp,  W.  3.fo.  00.  8.  C.  ^^rg*<  case,  11  Ilep. 
'99*a^  And  it  is  likewise  so  in  actions,  Pieicker  v.  Ingram^ 
iast  cited  book,yb.  87,  88,  (▼'  Cases  iemp.  W.  3.)  was  a 
replevin :  and  **  noiitiam  htttnU'*  was  hokten  k)o  general, 

r  -^28  1  ^  ^^*  ^'^'V^'  ^^^>  ^^^'  R^  ^'  Chalke  upon  a  man£imm  to 
*^  restore  an  aldetman,  per  Hott^  ^  a  Mininion«  is  neoessary, 
**  that  the  penon  charged  fimy  be  prepared  to  make  liis 
*  defence."  And  this  ought  so  be  personal,  and  it  nnist 
be  given  by  the  proper  person.  6  Rep*  29.  «.  h.  Greeds 
The  litpeinl.  ^^ase:  where  no  lapse  incurred  for  want  of  its  bet«g  given 
in  certainty  and  expUeit  particularity,  and  by  tbe  mcper 
person  too. 

Now  the  words  in  the  present  allegation  **  that  each  of 
"  them  had  notice,"  may  be  true  though  itiey  bad  nopro^ 
per,  regmlar  and  personed  notice. 

ISecood  point  (viz.  second  subordinate  question.) 
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The  defendant  han  hot  been  duly  ztECTtv,  and      1J59^ 
sworn, 

1st.  For  the  election  ought  to  be  by  the  residue:  and 


y* 


residue^  in^plnrai  term,  and  imports  **  Me  others:"'  hjchaeb- 
whereas  here  wai  only  one  single  portman  left,  and  be       ^^^ 
a/ofte  elected  the  defendant  into  this  office.  lit  (MeMom 

The  custom  requires  '*  the porimen  to  amembk  :'*  which  tt  dtfeadaoi't 
expression  necessarily  imports  some  >tz/»i^  of  them*  at  ^ectioa. 
least  more  than  one;  for  one  alone  can  never  be  said  to 
essemiJe.  And  all  charters  ought  to  be  taken  according 
to  the  custom  subsisting  at  the  time  of  granting  tbenu 
2  LtM.  282.  And  here  they  have  been  reduced  to  one,  not 
by  the  act  of  providence,  but  by  the  voluntary  act  erf  the 
corporation  themselves. 

2diy«  The  custom  also  requires  a  reasonable  and  con^  ^d  Ohieciion 
venient  time,**  between   the  happening  of  the  vacancy,  *y^"«"*»*** 
"  and   the  election  of  a  new   portman."     Whereas  this  *'®*''^°' 
election,  admission  and  swearing  of  the  defendant  to  be 
one  of  the  portmen  in  the  place  of  cue  of  those  removed, 
were  aWunmrdiate. 

3dly.  Besides  he  ought  to  have  been  elected  into  the  sdObjectioD 
place  of  some  particular  portman  ;  not  in  generaly  **  into  tojc/endant't 
"  the  place  of  one  of  them  then  vacant."  *'*^'''"- 

4lhly.  The  plea  does  not  sufficientiv  particularize  the  4th  Olgectioa 
oath  of  office,(vide  Style^lB;)  nor  alledge  that  the  per^  J?J^n  JSl'* 
•one  who  iidmini\t err d  the  oviihs  to  the  defendant,  (vt'*  tweariog. 
thtf  bailifljj,)  *•  /lad  such  fower Jo  administer  themJ'    It  is 
only  averred  •'  that  he  took   tliem  before  them  in  due 
**  manner  and  according  to  the  custom."   I  Strange  539. 
Rex  V.  Decan.  et  capitai.  DnbUa.  Ptr  Eyre  justice,"  in 

the.  case  of  corporations,  where  the  charter  doth  not  im- 

power  VLt\y  bo<)y  to  give  the  oath,  they  are  forced  to  get 

3  didimus  out  of  Chancery."    M,  S  G.  %  B.  R.  Rex  v. 
Gibbon^  a  freeman  of  New  Romney  ;{on  a  motion  for  a  new  f    53Q  '  1 
trial :  per  Ld.  Httrdmcke^  ••  the  defendant,  when  he  comes  "^ 

to  make  a  title  agaiust  the  crown,  upon  an  information 

in  nature  of  a  quo  nmrranio,  m«st  make  a  complete  title 
**  to  ttie  office;  and  must  sliew  a  aicHT  of  swearing:" 
and  his  lordship  expressly  added,  ^  shewing  that  be  was 
**  sworn  in  due  manner  and  form,  ahne  is  nat  sufficient." 
Now  here,  he  has  110^  shewn  "  that  tlit  kmliffi  b^d  a  right 
"  toadministeftheoath" 

The  counsel  for  the  ufiffiwuAKt  first  observed  that  a  ExpiatdM. 
PLEA  is  tx>  be  taken  to  a  common  intent:  it  it  not  like  a 
ifMtuietmmlo  rtsi^tt :  which  must  be  taken  more  utrioti^ 

It  appears,  they  said,  epon  this  plea,  that  thert  was 
til  fact  t,  renuTcai  of  former  portmen ;  a  taoemcf  occasmied 
thereby ;  and  an  tfMioH  ot  tb«  dafendant  into  the  office, 
upoA  Mn<  vacancy.  The  rowsn  to  remom^  is  to  be  tried 
in  (otother  method ;  at  least,  more  properly  than  by  this 
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1758.      niethod:  however,  the  defendant  is  content  to  havef  the 
HEX        liierits  determined  in  this  or  any  method. 
^  Having  premised  thus  much  in  general.— 

RICHARD-      ^^^'  They  urged  that  this  power  of  removal  is  implied 
g^y^        and  inherent  and  ikcidentait  to  t/ie  constitution  of  a  cor- 

Anwerto       poration. 

lit  ObjectioQ       The  law  gives  whatever  is  necessary  to  the  enjoyment  of 

to  the  re*        a  grant.     Upon  this  principle  U  founded  the  poteer  of 

^^^^*  making  bye^laws  by  corporations :  much  more,  must  they 

have  power  inherent  in  them  to  exercise  acts  essential 

to  their  existence  and  preservation. 

The  power  of  amotion  is  one  of  these ;  and  is  not 
limited  to  cases  where  the  party  has  been  previously 
cOiNviCTED.  Their  power  of  amotion  istbesajne,  afier 
conviction,  as  before ;  neither  greater,  nor  less :  the  con^ 
viction  working  no  change,  either  upon  the  charter  or 
prescription. 

Conviction  is  not  a  true  criterion  of  guilt  For  atrocious 
crimes  are  not  purged,  with  respect  to  the  corporation,  by 
a  pardon  before  conviction ;  (which  the  crown  may  grant, 
if  they  please  :)  or  the  offender  may  run  away  ;  and  thereby 
avoid  being  convicted  at  all. 

Such  amotion  can  not  be  contrary  to  Magna  Charta. 
For  a  man  may  certainly  be  removed  from  \i\%  freehold :  if 
he  can  be  so  by  the  law  of  the  land.  So  that  there  is  no 
argument  to  be  drawn  from  Magna  Charta  as  to  this 
question. 

If  a  corporation  have  no  inherent  power  to  disfranchise, 
how  can  they  do   it  even  upon  request  of  the  corporator 
•V.lKdcrf.H.  himself  ?  Yet  that  was  Tidderfeys  *  case. 

r     530    1      ^"^  '^*  ^®  ^^"^  a  disfranchisement  of  vl  freeman:  but 
^  only  a  displacing  an  oj/icer  from  an  office,  leaving  him 

STILL   a  freeman.    And  surely,  this  mere  displacing 
from  an  office  can  never  demand  a  previous  conviction. 

Suppose  an  officer  becomes,  by  the  visitation  of  Pro* 
vidence,  insane,  blind,  or  otherwise  incapable  to  execute  his 
office ;  may  not  he  be  removed  from  such  office  ?  Ours  is 
hot  an  arbitrary  removal  ad  libitum ;  but  a  removal  for 
good  cause. 

The  case  of  the  corporation  of  Doncaster,  in  2  Ld. 
Raym.  1564.  (on  a  mandamus  to  restore  Scott  to  be  a 
*  At  Dt.  1566  capital  burgess,)  makes  the  distinction  between  *  turning 
uiAeei  thn  out  from  an  office,  and  disfranchising. 
•^ihai^thw^*  Lord  Brace's  case  in '2  Strange  81p.  is  an  authority  for 
«*  charge  did  ^^  *  ^^^  '^  ^y^  expressly,  ''  that  the  modern  opimon  baf 
*'  not  affect  **  been  that  a  power  of  amotion  is  incident  to  a  corpora- 
«•  him  AS  a  "  tion ;  though  Bc^%  case  seems  contrary."  So  in  the 
*|  capital         gjigg  ^f  u^  y^  Plimpton^  temp.  Ld.  Hardwicke.  f     A^i 

"  but  only  as  cbaoiberlain."  t  Qu.  What  case,  or  when  ?  ^  V.  |M>st.  633.  or  (54. 
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from  the  nature  of  the  thing,  it  mu$t  be  inherent  in  the       1758. 
corporation.  bex 

Besides,  here  is  an  implied  power  to  remove,  by  the         y^ 
custxmi.     For  it  is  **  to  go  to  election,  4r<^.  whenever  any  mcHARD- 
*•  vacancy  happens  by  removal^  S)'c.  of  any  portman  or       g^^^^ 
**  portmen :"  which  implies  that  the  corporation  must 
liave  a  power  to  amove.  » 

In  the  case  of  Mr^  Fetherston-haugh^  Rex  v.  Mayor  of 
Newcastle  vpon  Tyne,  Mich.  1747.  21  G.  2.  D.  R.  the  court 
would  not  grant  a  peremptory  mandamut  to  restore  him  ; 
though  the  common  council^  who  removed  him,  had  no 
power  in  them  to  remove,  but  that  power  must  have  been 
in  the  body  at  large,  if  it  existed  at  all.  However,  here  the 
removal  is  by  the  body  at  large. 

lo  the  case  of  Rex  v.  Tidderley,  I  Siderf.  14.  It  appears 
that  the  Ld.  Ch.  Baron  Hale  thought  that  corporatioTis 
had  this  power,  "  to  remove  for  good  cause ;"  as  corpora- 
tions, ana  incidentally. 

It  has  been  said,  '*  that,  after  conviction,  the^  corpora* 
**  tion  may  have  a  writ  fram  the  crown  to  remove  the 
"  offender."  But  this  is  a  dangerous  doctrine^  "  that  coiv 
*'  poratOTS  may  be  removed  by  writ  from  the  crown.** 

As  to  the  cases  cited — some  of  them  relate  to  coroners, 
verderors,  8sc.  which  are  not  applicable  to  corporators. 

Bagg^s  case  was  upon  a  mandamus  to  restore:  and 
there  was  no  sujicient  cause  of  removing  him  from  his 
franchi'ie.  All  the  rest  of  the  case  is  extrajudicial:  and  f  331  ] 
the  latter  part  of  it  does  not  appear  in  Ld.  Ito/fj  report 
of  it.  So  that,  probably,  it  was  only  the  reporter  %  own 
opinion  ;  and  not  said  by  the  court. 

And  if  a  corporation  has  inherent  power  to  remove,  the 
citation  from  Magna  Charta  does  not  oppugn  it :  because, 
in  such  case  it  is  "  per  legem  terra'* 

Style  476.  was  the  case  of  a  freeman  disfranchised;  not  an 
officer  only  removed  from  his  particular  office. 

As  to  I  Ld.  Raym.  391,  Rex  v.  Mayor  of  Coventry,  it 
was  a  mandamus  to  restore :  and  the  cause  returned  was 

holden  ♦  insufficient.  *  yctildlit 

leems  to  be 

ao  authority :  for  the  court  held  '*  Ihat  Ihey  ought  to  have  fbewh  either  cuftom 

*•  or  grant  to  remof  e." 

As  to  2  Ld.  Raym.  1564,  the  distinction  abovementioned 
is  expressly  taken:  and  the  cause  returned  was  holden  f  f  Yetitii/ia 

insufficient.  authority  w 

point,  in  cJL* 
preit  terms,  ''  that  a  freeman  shall  not  be  removed  by  a  corporation,  unless  by  v ir- 
*'  tue  of  a  charter  or  prescription.*' 

As  to  the  2d  objection  (under  the  first  point,)  concern-  Aniwiarto  fd 
jng  the  cause  of  amotion  of  the  nine  portmen.  objection  to 

It  appears  to  be  a  cause  fully  sufficient:  for  they  had  ■®'""^^*'' 
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neglected  the  duly  of  tbeir  office,  even  «/ter  notice*  1  Ind. 
233.  a.  proves  this  to  be  a  forfeiture  of  office:  for  Lord 
Coke  tbere  expressly  says,  **  that  non-^iner  of  public  oiBces 
'*  is,  of  it  *  self  a  cause  of  forfeiture."  And  in  the  mOitn 
of  the  thing,  it  was  so  in  the  present  case*  The  corpora- 
tion have  a  ntOHT  to  their  attendance:  and  the  righi  txid 
the  obligation  ought  to  be  reciprocaL 

And  how  is  it  possible  to  assign  a  ipedal  damaee, 
where  several  officers  are  equalh  obligea  and  mmhf 
negligent }  However  it  f<  charged  to  be  V  ^o  the  ditmetgjt 
••  anaprefudiee  of  the  corporation" 

It  is  a  tacit  condition,  that  neglect  of  dutf  is  a  euffleieni 
enuse  of  disfVancbisement  B^g^e  case,  98.  a.  in  ft  Ld* 
Haym.  1275.  Regina  v.  Tmebocfy,  who  left  the  borough 
and  lived  out  of  it  several  yearSi  and  ne^hded  aUendanee  at 
the  public  assemblies,  ite.  This  was  notden  a  good  cause 
of  disfranchisement  In  4  Mod.  33.  G/M^*i  case,  the 
whole  court  agreed  in  this  opinion,  *'  that  an  alderman's 
^  deserting  his  office  was  a  good  cause  ofdisfianchise 
**  ment*'  And  Holt  said  *'  so  was  absenting  himself  from 
**  the  council,  in  the  very  nature  of  the  thing.*^  In  Car* 
thew  227.  Vaughan  v.  Lemie,  Ld.  Ch.  J.  H6U  was  of  opinion, 
*^  that  the  not  inhabiting  infra  the  borough,  ^c.  vras  a 
**  good  cause  to  remove  a  member.'* 

In  the  case  of  Rex  v*  Pontonby,  it  did  not  appear  *'  that 

there  nnu  any  tton-attendance :  *  it  only  appeared  **  that 

they  lived  out  of  the  borough.'* 

And  this  wilful  absence  and  n^lect  of  the  nine  removed 
portmen  could  not  but  be  contrary  to  their  oath  ^  office 
too;  though  their  oath  of  office  is  only  medttoned  cofiie* 
quintiall^,  insetting  forth  their  offence  in  the  plea. 

As  to  the  3d  objection  under  the  first  point^^it  is  object* 
ed,  '*  that  this  was  not  a  corporate  meeting.*?  But  it 
clearly  was  so:  the  meeting  consisted  of  all  the  integral 
parti  of  the  corporation;  and  the  portmen  must  be 
Tfeemen.  It  was  not  necessary  to  mecify  the  noma  cff  the 
corporators  who  were  present  These  portmen  were 
removed  at  a  corporate  assembly,  met  to  do  corporate 
acts^  and  upon  a  contamadoui  refusal  to  attendmmehem 
cause  why  they  should  not  be  amoved. 

4thly,  It  is  objected,  **  that  it  was  not  under  the  conunon 
"  seatr 

As  to  which,  1  St.  that  was  not  necessary :  and  ftdly, 
it  is  done  upon  record ;  which  is  of  as  high  a  nature. 

And  members  are,  in  eveiy  Ao!fn  experieocey  mnond 
without  Viny  judgment. 

As  to  the  want  of  personal  notice,  tie.  *'  whether  the 
''  absence  of  these  portmen,  whose  presence  mas  mot 
**  partitularly  neceuaryt  and  who  had  nopaitacacJaraodce 
**  of  any  special  business^  or  any  reaton  to  nt^fect  any 
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particular  and  special  business  to  be  done  at  tbese  1758. 
^  courts,  made  a  forfeiture,  or  was  a  sufficient  grouuJ  of  hex* 
i*  amotion."  ^ 

They  cited  9  Co.  50.  a,  in  the  Earl  of  Salop's  case.  Xon-  ntniM^ »«« 
user  or  non-attendance  is  a  Inrfeinure  ot  such  offices  as       ^^^ 
ought  to  be  attended  without  demand  or  request. 

2  Ld,  liaytn.  1^37.  Serj.  IVhltakers  case,  it  was  holden 
**  that  non-attendance  was  a  cause  of  forfeiture  :  and  he 
**  was  bound  to  attend,  at  /i is  peril,  being  z public  oiYice 
**  concemins:  the  administration  of  justice." 

It  is  their  duty,  as  much  as  if  they  had  actually  cove- 
nanted to  do  it.  And  it  appears  by  Palmer  33^,  Bishop  of 
Rochester  v.  Young,  "  that  a  covenantor  shall  take  notice ; 
**  and  there  is  no  need  of  personal  notice."  And  this 
notice  is  EqviVALEiiT  to  personal  notice. 

For  it  is  reasonable  to  presume  that  they  were  resident  f"    533    *| 
in  the  corporation.    Cartliew^^ly^'ld- Faughanv.Lewis, 
(the  last  point)  Ld.  Ch.  J.  Holt  held  "  that  the  not  inhabit- 
ing within  the  borough,  ought  to  have  been  returned 

as  special  matter."     5  Mod,  438,  442.  Vanacker's  case  *  *  ^iholjfoc. 
— Per  Holt  Ch.  J.  "  every   member  of  a  corpoi-ation,  ^^^ 
*'  though  absent,  is  supposed  in  law  to  be  there."     2  Ro.  * 

13().  title  A^o//c«— Commoners  are  obliged  to  take  notice 
of  ordinances  made  by  the  homage  under  a  custom.  CVo. 
Car,  497.  S.  C.  James  v.  Tutnej/.  There,  it  was,  by  the 
custom,  the  duty  of  all  the  commoners,  to  appear  at  the 
court.  So  here,  it  is  stated  to  be  the  duty  of  these 
portmen,  to  be  resident.  And  non-residence  alone  is  a 
cause  of  forfeiture. 

And  the  frequency  of  corruption  of  the  original  institu- 
tion is  a  good  reason  for  reforming. 

Their  contumacious  disobedience  to  the  summons  to 
shew  cause  why  they  should  not  be  disfranchised,  shews 
their  farmer  neglects  to  be  wilful.  They  absented 
themselves  five  successive  courts;  tbongh  onli/ one  other 
portman  was  left. 

An  officer  refnsing  to  come  tvhen  demanded,  forfeits  his 
office.  Bio,  Forfeitui c  de  Terre,  pi,  61,  115. 

And  '*  due  notice*  is  alledged ;  which  is  confessed  by  the 
demurrer. 

Se<rond  point— the  defendant  was  duly  and  legally 
ELECTED,  and  sworn. 

Indeed,  if  he  was  itot,  the  corporation  is  gone :  and 
therefore  the  court  will  endeavour  to  save  it,  rather  than  let 
it  be  destroyed.  And  so  they  did,  in  the  late  case  of  the 
corporation  of  Carmarthen,     P,  1735.  29  G.  2.  JB.  Jt. 

1st  The  word  *'  residue''  only  imports  what  is  left :  and  Annwer  to  Ui 
does  not   necessarily  imply  i>lurality.     Wilder  rvas  "  /A€<J*y^j»"»  <« 
••  iiEsiDUE."    Consequently,    he    could    continue   the^'J^I^^^"^'* 
CO  rpK)  ration. 

Vol.  L  I  i 


63i-535  Easter  Term,  31  Geo.  2. 

1758.  '^'^^  court  will  construe  these  words  favourably^  R^tn& 

REX '       ^*  *^'  '^'  Burgess  of  the  Devizes,  7  jinn,  in  Hilary  term,  was 
y^  such  a  construction.     And  so  here,   death   or  amotion 

« tnuA  n n.  might  reduce  the  number  to  two  or  even  to  one :  in  eitlier 
SON.        ^'  which  cases,  there  might  be  a  want  of  majority  amongst 
them.    So  that  the  court  will  make  such  a  construction  as 
to  support  the  charter. 
L    534     1      2dly.  As  to  the  time. — The  sooner  it  was  done,   the 
Answer  to  2d   better:  and  especially  as  there  was  only  one  portman  left. 
dcf^"*V^     If  he  had  died,  the  corporation  had  been  dissolved.  They 
election.  '^^^  ^  right  to  fill  up  the  vacancy  immediatefi/. 

Answer  to  3d       ^^^Y*  ^be  election  into  one  of  the  vacancies  is  enough : 
objection  to     it  was  not  necessary  to  specify  which. 
defendant*!  4thly.  As  to  the  swearing  in  oiRichard&on — It  is  alledged 

election.         ««  that'  he  was  sworn  in  before  L.  T.  and   T.  B.  then 
Answer  to  4th  "  bailiffs  of  the   borough,  in  due  //zcr/ziier,  and  accord- 
j^^*^L'^"»*^     •*  ING  /o  the  usase  and  custom  of  the  said  borough  ;"  and 
dcSio^         "  ^^^^  ^^  '^^^  ^*^^"  ^^^  ^^*^  requisite  oaths :"     And  they 
might  have  traversed  this,  and  taken  issue  upon  it.     But 
they  have  demurred  generally:  and  this  is  good  on  general 
demurrer.    However,   these  slips  may  be  amended,  ob 
motion. 
Reply.  The  counsel  for  the  .crown  replied   that  powers  do 

ist.  Objection  ^^^  always  arise   to  corporations,    upon   every   case  of 
lo  removal,      necessity. 

A  pardon  will  have  the  same  effect  in  this  case,  as  in  all 
others. 

Where  the  corporation  is  not  posset<sed  of  the  power,  the 
amotion  is  sot  per  legem  terra. 

An  ACCEPTANCK  of  a  Corporator  s  surrender  does  not 
operate  as  a  disfranchisement. 

As  to  the  iMVLiED power  given  by  the  charter— such  a 
power  is  not  alledged  :  and  the  court  will  not  presume 
such  a  power  against  the  crown. 

As  to  the  case  of  the  corporation  of  Nets^castle — nothing 
was  done  in  it:  Mr.  Fethcrstan  had  for  very  many  years 
dtserfed  the  corporation  ;  and  thereforeihc i^ourt  suspended 
granting  the  peremptory /w^iwrfo ;/?«/«. 

As  to  Lord  Bmces  case  in  2  iStrange  819.  It  is  only  a 
loose  and  mistaken  report  of  it. 

As  to  the  case  of /itx  V.  Plimpton — it  is  not  stated,  nor 
can  the  counsel  on  the  other  side  give  any  account  of  it. 
We  dotiot  contend  "  that  the  crozcn  can  disfranchise  a 
*'  corporator  by  writ:"  but  we  say  that  the  crown  may 
give  notice   of  the  determinations  of  the  law ;  which  its 
ministers  are  to  execute. 
r     ^o£    "I      Lord  Coke  reports  what  we  have  citedout  ofBagg^s  case, 
■^  AS  the  determination  of  the  court;  not  as  his   own  extra- 
judicial opinion. 

As  to  the  Doncaster  case— we  have  cited  it  from  Lord 
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Jlaymond :  we  do  not  know  what  the  man  was.  {F*  52  L#d-       1758. 
i2aym.  1564.)  j^j^^^ 

As  to  the  cause  of  removal,  we  do  not  say  "  that  a  port-  y^ 

"  man  was  not  obliged  to  attend   the  great  court;"  bnt  rjchard- 
"  that  it  was  not  necessary  to  the  exibfence  of  that  court ;"        sos. 
nor  is  it  shewn  to  be  contrary  to  the  obhgation  of  their  ^^i  ohjeciion 
oath  of  ollice.     Non-atteudauce  might  indued  be  a  i/iisrfe- to  the  re- 
meanor,  hut  is  not  a  cause  ()/' forfeituue  ;  especially,  ™<'v^» 
without  %FY,c\ XL  damage  shewn.     And  it  isswcAa  misde- 
meanor, that  an  indictment  or  information  will  lie  against 
a  corporator  for  it :  so  that  there  might  have  been  a  pre^ 
vious  conviction^  in  the  present  case. 

And  though  this  \s 'dn  ittformalion,  not  a  mandamus; 
yet  this  man  has  here  set  out  his  own  tit/e ;  which  appears 
upon  his  own  plea  to  be  Vibad  one:  and  therefore  the 
court  must  give  judgment  AG  AiasT  him.  And  this  seems 
a  very  adequate  remedy.  If  a  person  be  improperly  elect- 
ed, he  is  to  be  removed  by  a  judgment  of  owi/er.  After* 
wards,  mdeed,  those  who  have  right  may  be  admitted, 
upon  a  mandamus. 

It  does  not  appear  that  this  court  was  a  corporate  sd Objection 
assemb/i/  of  the  mayors  bailiffs  and  burgesses.     And,  as  to  a  to  the  re- 
contumacious  re/i/w/  to  attend— there  is  no  pretence  w»o^*l» 
to  suppose  it:  they  are  only  said  **  not  to  have  attended 
*•  upon  rf^/e/<o^/ce  given  of  the  great  courts."     There  was 
no  PARTICULAR  summoJis  to  attend  them  ;  nor  avy  par- 
Ticui.ARfflf//,  for  their  advice  and  assistance. 

A  corporation    can  do  no  important  act  without  their  4th  Objection 
seal.     And  this  great  court  was  no  court  of  record.  *©  ll'c  re- 

As  to  the  want  o( personal  notice — this  is  not  like  the  "'^^^'• 
case  of  a  bond  :  which  obliges  the  obligor  to  take  notice.  SihObjeclioa 
Palm.  532.  is  similar  to  the  case  of  a  bond  :  there.  Young  moTal.*^' 
covenanted  to  find  provisions  for  the  steward,  <Sc 

Ffiwrif/aT*  case  too  is  quite  of  another  tendency  and 
consideration  :  there,  the  notice  was  proper  notice  to  the 
whole  body  ;  and  was  taken  to  include  every  member. 

The  "due  notice  given"  is  t  not  alledged  to  be  given  +  V.  ante  pa, 
persouallu  to  tliem  :  and  therefore  is  not  confessed  by  the  ^'?;  *1  ^"* 

*As   to     Lord  Shreusburys   case— the    clerk   of  the  of  the  bold- 
market  is  certainly  an  ollice  thai  must  of  necessity   be  ing,  &c." 
constantly  attended:  and  the  other  oQices  there  specified  r  *33(J     T 
and  hinted  at,  are  such  as  are  of  necessity,  for  the  admi-  ^  ■■ 

nistration  of  justice  ;  and  where  the  public   must  sufler 
by  the  ollicers  not  attending. 

Non-in/iabilanci/ IS  no  part  of  the  cAflrge  against  these 
port-men :  it  is  non-attendance  at  five  successive  courts. 
But  there  was  no  reason  for  them  to  think  of  any  special  ' 

occasion  for  their  attendance;  nor  ditiy  particular  notice  to 
any  sucli  purport. 

Ii2 
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l/'SS.  2d  Poi//f— the  court  will  not  support  an  usurpaiioB 

REX        against  law. 

V.  The  words  are  **  residue  o/'thbm  -^  "  major  part  of 

RICHARD-   them:"  and  they  are  fo  "  assemble,  4rc-"      All  which 
SON.        expressions  import  a  number  of  persons  ;  at  least,  looie 
l»t  Objection  than  one  individual, 

♦odefendant'i     'pijg  ^^^  Qf  j-be  bui^ess  of  the  Devizes  was  considered' 
*     ^^'         as  the  act  of  the  nineteen :  and  that  corporation  was  a 
fluctuating  body  ;  and  any  majority  of  their  number /or 
the  time  beings  might  do  the  corporate  acts. 

Two  may  elect,  in  the  present  case  ;  provided  they 
agree :  and  two  arc  certainly  the  major  part  of  two.  And 
Ihese  words  are  not  merely  directory.  No  power  of  election 
is  given  to  one  only. 

And  this  cannot  be  presumed.    They  ought  to  have 

alledged  Kudshetsm  such  a  power. 

4tli  objection       The  bailiff shsA  no  power  to  administer  the  oaths.    So 

to  defendant's  that  the  defendant  did  not  take  them  duly  and  effectually. 

election.  jj.  ^^s  impossible  for  us  to  traverse  what  they  never 

alledged. 
B^futiottof  Lord  Mansfielduow delivered  the  resolution 

Hie  coort         of  the  court 

The  general  question  upon  the  plea  is,  *!  whether  the 
'^  defendant  has  set  out  2l  good  title  to  the  office  of  a  port^ 
"  man  of  the  town  or  borough  of  Ipswich^'* 

The  title  he  sets  out  is,  that  upon  a  vacancy  made  by 
removal,  he  was  duly  elected,  sworn,  and  admitted  into 
the  said  office,  to  fill  up  such  vacancy. 

His  right  therefore  must  depend   upon  two  general 
points : 
£     537    1      1  ^^'  Whether  the  vacanei;  was  dniy  made  ; 

2dly.  If  it  was,  whether  the  defendant  was  duly  elected, 
dmitted  and  dte?or«. 

Upon  the  first  point,  the  principal  and  material  objec- 
tions are  two. 

1  St.  Tlvat  the  corporation  of  Ipswich  has  no  power  ta 
amove  :■ 

2diy.  Suppose  they  have  power,  the  cause  of  amotion 
is  not  sufficient. 

Upon  the  second  point;  one  objection  is  chiefly  relied 
upon;  viz.  That,  after  the  amotion,  James  fFi'/rfer  being 
the  ONLY  remaining  portman,  the  election  under  which 
the  defendant  claiuia,  was  singly  by  him;  but  one  can 
not  elect. 

Then  his  lordship  stated  the  record :  which  see  before 
pa.  617,  A'c. 
ffl  Objcctio        Upon  the  first  point 

J  to  the    "      1st  Objection — that  they  had  no  power  to  amove, 
power  ofro-        This    objection  depends    upon  the  authority  of  the 
Mf^vaAr  second  resolution  in  Baggs  case^  11  Co.  90 :  where  it  was 
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resolved,  "  that  no  freeman  of  any  corporation  can  be  1758. 
**  disfranchised  by  the  corporation;  unlest  they  have  rex' 
**  authority  to  do  it  either  by  the  express  words  of  the  char^  y ' 

teTyOT  hy  prescription  :  but  if  they  have  not  authority  richaro- 
either  by  cAar/^r  or  prescription^  then  he  ought   to  be        ^q^^ 
convicted  by  course  of  law,  before  he  can  be  removed. 
And   this  appears  by  Magna  Charta^    c.  29:  nuUus 
liber  homocapiatur,  vel  imprisonetur,  9ut  disseisietur  dc 
"  libero  tenemeuto  suo,  vel   libertatibus,   vel  liberis  con- 
suetudinibus  suis,  ^c.  wmper  legale  judicium  parium 
suorum,  vel  per  legem  terra.     And   if  the  corporation 
huve  power  by  charter  or  prescription  to  remove  him 
for  a  reasonable  cause,  that  mii  be  per  legem  terra  : 
but  if  they  have  no  such  power,  heought  to  be  convicted 
**  per  judicium  parium  suorum,  &c.     As   if  a   citizen  or 
•*  freeman,  be  attainted  of  forgery,  or  perjury,  or  conspira- 
**  cy,  at  the  king's  suit,  8fc.  or  of  any  other  crime  whereby 
^*  he  is  become  infamous,  upon  such  attainder^  they  may 
remove  him :  so  if  he  be  convicted  of  any   such    of- 
fence which  is  against  the  duti/  and  trust  of  his  freedom, 
and  to  the  public  prejudice  of  the  city  or  borough  whereof 
he  is  free,  and  against  his  oath  ;  (as  if  he  burnt  or  defa- 
**  ced  thecharters  or  evidences  of  the  city  or  borough, 
or  erased  or  corrupted   them  and  is  thereof  convicted 
and  attainted :)  these  and  the  like  are  good  causes  to  f    ^gg     l 
remove  him.    And  although  they  have  lawful  authority  ^  ■* 

either  by  charter  or  prescription^  to  remove  any  one 
from  the  freedom, and  that  they  have  just  cause  to  re- 
move him  ;  yet  if  it  appears  by  the  return,  that  they 
have  proceeded  against  him,  without  hearing  him  answer 
to  what  was  objected,  or  that  he  was  not  reasonably 
**  warned,  such  removal  is  void,  and  shall  not  bind  the 
party ;  quia  quicunque,  aliquid  statuerit  parte  inaudifa 
alterd,  tequum  lick  statuerit ,  haud  aquus  fuerit ;  and  such 
removal  is  against  justice  and  right." 
Pjievious  conviction  was  not  a  circumstance  at  all 
necessary  to  the  judgment  in  that  case:  for  there  was  mo 
efficient  cause  of  amoval  at  all.  There  too,  the  actual 
removal  was  by  Xhe  select  body,  (the  mayor  and  nine  of 
the  masters;)  which  cannot  be,  except  by  charter,  bye- 
larw,  or  prescription. 

There  are  three  sorts  of  offences  for  which  an  officer 
or  corporator  may  be  discharged. 

"  1st.  Such  as  have  no  immediate  relation  to  his  office ;  but 
are  in  themselves  of  so  infamous  a  nature,  as  to  render  the 
offender  unfit  to  execute  any  public  franchise. 

2d.  Such  as  are  only  against  bis  oo/A,  and  the  duty  of  his 
i]ffice  as  a  corporator ;  and  amount  to  breaches  of  the  tacit 
condition  annexed  to  his  franchise  or  office.  PP^^  ^. 

3d.  The  third  sort  of  offence  for  which  an  officer  or  \^^  ^^  ^^y* 

be  remoted  without  a  previoui  convictioii.J 
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1758.      corporator  may  be  displaced,  is  of  a  mixed  nature;  a« 


BEX 
V. 


bciug  an  oilence  not  onli/agaitist  the  duty  of  his  office^  but 
also  a  rmttev  indictable  at  common  law, 
BiCHARD-      The  distinction  here  taken,  by  my  Lord  Cokeys  report 
sow,        ^^  ^^^^  second  resolution,  seems  to  go  to  the  power  of 
TRIAL, and  not  the  power  of  amotion:  and  he  seems  to 
lay  down,  **  that  where  the  corporation  has  power  by 
charter  or  -prescription,  they  may  /ry,  as  well  as  re- 
move ;  but  where  they  have  no  such  power,  there  must 
he  di  previous  conviction  upon  an  indictmenty     So  that 
^er  an  indictment  and  conviction  at  common  law,/Aif 
authority  admits,  *<  that  the  power  of  amotion  is  i/icuien^ 
•*  to  EVERY  corporation." 
[8Dum«354.]      But  it  is  now  established,  "  that  fAougA  a  corporation 
[Doug*  78.]     «*  has  express  power  of  amotion,  yet,  for  Xhejirst  sort  of 

offences,  there  must  be  a  previous  indictment  and  con^ 

victlonJ'*    And  there  is  no  authority  since  Bagg^t  case, 

which  says  that  the  power  of  trial  as  well  as  amotion, 

for  the  second  sort  of  offences,  is  not  incident   to  everf 

corporation. 

[i  Dura.  773.]      In  Lord  Brace's  case,  2  Strange  819.     The  court  says, 

C539    1  *  the  modern  opinion  has  been,  that  a  power  of  amotion 
"  « incident  to  the  corporation." 
t*Vid«  Bull.        We  all  think  this   modern  opinion  is  right.     •  It  is 
505,  S06.        necessary  to  the  good  order  and  government  of  corporate 
«T'^  «9£*i    '^o^i^s,  that  there  should  be  such  a  power^  as  much  as 
the  power  to. make ^,yc-/aa5.     Lord   Loke  says,  t  "  there 
**  is  a  tacit  cpndition  annexed  to  the  franchise,  which  if 
•*  he  breaks,  he  may  be  disfrdncliised.'* 

But  where  the  olfcnce  is  merrly  against  his  duty  as  a 
corporator^  he  can  only  be  tried  for  it  l)y  the  corporation. 
Unless  the  power  is  incident^  franchises  or  offices  might 
be  forfeited  forotfences  ;  and  yet  there  would  be  no  means 
to  carry  the  law  into  execution. 

Suppose  a  bye-law  made  "  togire  power  of  amotion  for 
**  just  cause,''  such  bye-law  would  he  good.  If  so,  a  cor- 
poration, by  virtue  of  an  incident  power^  may  raise  to 
themselves  authority  to  remove  for  just  cause,  though  not 
expressly  given  by  charterer  prescription. 

'J'he  law  of  corporations  was  not  so  well  understood, 
and  settled,  at  the  time  of  Bang's  case,  as  it  has  been 
since.  And  whether  a  power  of  amotion  was  incident  to 
•*  the  corporation,"  could  he  no  part  of  the  question  in 
judgment  in  that  case,  or  necessary  to  the  determination 
of  it.  The  power  of  amotion  was  there  exercised  by 
the  select  body  ;  and  the  cause  was  insufficient ;  the  offence 
uot  being  any  of  the  three  kinds  for  which  a  corporator 
*  liCo.S9.  a.  could  be  disfranchised.  And  the  distinction  *  there  taken, 
as  to  the  mode  of  trial,  is  certainly  not  law.  For  though 
the  corporaUon  has  a  power  of  amotion  by  charter  or 
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prescription,  yet,  as  to  the  Jirst  kind  of  misbehaviours,  1758. 

which  have//o  immediate  relation  to  the  duty  of  an  office,  hex' 

but  only  make  the  party  infamous  and  unfit  to  execute  y 

tf/iV  public  franchise:  these  ought  to  be  established  by  wT^wiuT^ 

•  .       .  ^.        ,  .  J-         ^      ^1      I  r^i_       RiCHARD- 

Hpretwus  conviction  by  a  jury,  according  to  the  law  ot  the        ^^^^ 
land;  (as  incases  of  general  peijury,  forgery,  or  libell- 
ing, S^c.) 

We  therefore  think  the  court  was  well  warranted  in 
Lord  Braces  case,  to  controvert  the  authority  of  the  pro- 
position, collected  from  what  is  said  in  Basg'scuse^  •*  that 
•*  there  can  be  wo  power  of  amotion,  unless  given  by  charter 
**  or  prescription  ;*'  and  we  think  that  from  the  reason  of 
the  thing,  from  the  nature  of  corporations,  and  for  the 
sake  of  order  and  government,  this  power  is  incident, 
as  much  as  the  power  of  making  bye-laws. 

The  second  objection  upon  this  point  was,  that  the  2d  Objection 
CAUSE  is  not  sufficient.  *l*®  thecaute 

The  plea  sets  forth  two  slated  d^ys  in  theyear,  viz.  the  ^  "^^^^    -i 
8th  day  of  September  and  Michaelmas  day  for  holding  L     '^^^    J 
great  courts  at  the  Moot-hall;  and  **  that  the  bailifts  may 
•*  calla great  court  atany  other  time."  Great  courts  were 
called  on  the  13th  of  January,  the  15th  of  Jpril^  the  9th 
of  June,  and  the  19th  of  June  17 53.     Before  the  holding  of 
the  said  several  courts  respectively    due  notice  had  been 
given  of  the  holding  thereof  respectively.     The  plea  states 
likewise  another  great  court  on  the  Sth  of  SeptemherMbb  ; 
due  notice  of  the  holding  thereof  having  there  been   pre- 
viously given.     And  the  portmen  removed  did  not  attend 
these  courts;  but  tt??yw//y£/^se//^^d  themselves. 

It  is  wo^  stated  **  that  the  removed  portmen  had  per- 
**  soNAL  notice."  And  the  fact  certainly  ift  "  that  they 
**  had  not :"  for  where  personal  notice  Vias  given  to  answer 
the  charge,  the  plea  alledi^es  it  prerisely,and  in  a  different 
manner.  Besides,  if  truth  would  have  warranted  them, 
they  might  have  *  amended.  •  TbedeHni- 

'J'he  notice  then  of  holding  these  great  courts  must  ^ant'i  coomd 
have  been  by  some  customary  *iignal,  (as  sounding  a  horn,  jL??*^*  ^^^' 
or  tolling  a  bell ;)  which  the  removed  portmen,  in  fact,  toamend"but 
might  know  nothing  of.  gaveitupon 

It  is  not  alledged  that    the  portmcn's   presence   was  finding  thdr 
ntcessary  to  the  holding  the  great  court :  on  the  contrary,  J**^**  sufficient 
the  prescription   is  alledged  to  be,"  that   the  bailiffs, ^ "'^P®" *^ 
**  burgesses   and  commonalty,  or  so  many   of  them  as 
"  WOULD  be  present,  have  met,  or  assembled  in  the  Moot^ 
"  hair 

It  is  ;zo/ alledged  particularly,  that  any  pflr/ic///^r  busw 

Dess  was  obstructed  or  defeated  by  the  portmen's  absence* 

The  plea  alledgcs,  "  that  they  mlfully  absented  :"   but 

that  is  a  consequence  of  law.     In   pleadinsr,  they   must 

alledge/ac/5,  from  which  the  court  may  juSige"  whether 
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1758#      "  ^^^^'  absence  was  wilful  :'*  upon  which  facts^  iuues  may 
BEX        ^^  taken,  and  tried  by  a  jury. 
y^  It  is  clear  from  the  plea»  that  the  portmen  bad/ji// 

iticiiAfti>«  f/o//ce  of  the  charge  against  them,  ana  full  opportunity 
gQ2(^       to  have  been  heard :  and  therefore  I  lay  all  the  objectioim 
upon  that  head,  out  of  the  case.    But  if  the  charge  was 
i/isiifficient,  they  had  no  occasion  to  defend  themselves. 

'ibis  brings  the  whole  to  the  question,  "  whether  an 
"  absence  from  four  occasional  great  courts,  and  oneupoi^ 
**  a  stated  day,  so  circumstanced,  is  a  siifficient  cause  of 
•*  amotion.** 
\_  Sil  3  There  is  «o  fl?///iori/y  which  says  it  is.  Though  the 
usual  signal  is  given  for  holding  a  great  court,  a  member 
may  not  know  oi  it;  though  he  should  knovv  of  it,  he 
may  be  innocently  absent,  where  he  thinks  his  presence 
not  at  all  necessary,  and  where  he  does  not  imagine  that 
.   -  any  business  of  consequence  is  to  be  proposed. 

*  ^^'  n^'  ^"  ^^^  ^^^^  ^^  "^^^^  ^'  ^^^,y^^  ^"^  Aldermet^  of  Carlisle* 
V?  Su^  ^*  ^^^^  court  argued  in  this  manner,  that  where  an  alder- 
9%5  sssf^  "^^"  receives  a  summons  to  appear  at  the  common  council^ 
he  might  consider  that  his  presence  was  of  no  conse- 
quence, and  80  stay  away ;  and  because  he  might  inno« 
cently  stay  away  from  the  common  council,  it  was 
holden,  that  he  should  have  had  di  particular  summons  to 
meet  the  mayor  and  aldermen  :  ana  for  want  of  such  sum- 
mons, an  amotion  by  the  mayor  and  aldermen  at  thai 
common  council,  was  holden  to  be  void. 

There  is  not  an  officer  or  freeman  in  the  kingdom, 
'  (who  is  a  member  of  an  assembly,)  that  might  not  be 
removed  or  disfranchised,  if  this  doctrine  was  given  way 
to.  At  times,  every  alderman,  every  common  council- 
man, not  necessary  to  the  constitution  of  the  assembly, 
knouingfy  omits  attending. 

It  ia  not  necessary,  and  would  be  highly  improper  at 
.  present,  to  say  zclifit  A /wd  of  absence,  or  under  u/iat  cir* 
lumstances,  non-attendance  may  be  a  cause  of  forfeiture. 
it  is  sufficient  that  the  absence,  with  all  the  circumstances 
alledged  by  this  plea,  is  not  a  cause. 
And  wr  are  all  of  opinion  that  it  is  not. 
J^Voi^U  'I'he  second  general  point  is,  "whether  the  defendant 

diVvofthe*  '  "  ^^'^'^  duhj elected,  by  the  one  remaining  portman."  But 
defendant*!  that  is  now  become  unnecessary.  If  it  had  been  mater 
eUctioD.)        rial,  wc  are  inclined  to  support  the  election. 

However,  it  is  not  now  necessary    to  enter  into  that 
point ;  because  we  are,  upon  the  former  point  very  clear 
that  the  cause  of  amotion  alledged  and  relied  upon  in 
the  plea,  is  not  a  sufficient  cause  of  amotion.*' 

Judgment  for  the  King. 
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Rex  versus  Mary  Mead.  1758. 

REX 

A  HJBEAS  corpus  having  issued  in  the  last  vacation,  at         v. 
-^^  the  instance  of  JoAn   Wilkes,  esq.   to  brino:  up  the      mead. 
body  of  Afflry  Wilkes,  wife  of  the  said  John  Wilkes,  and  f     543     1 
daughter  of  the  said  Mary  Mead  before  Mr.  Just.  Dent-  Party  may  be 
son  ;  Mrs.  Mead  now  brought  her  into  court.  brought  up  in 

The  substance  of  the  return  was,  that  her  husband,  *®*™  *'"*• 
(having  used  her  very  ill,)  in  consideration  of  vl  great  sunn  hab«»*con>a§ 
which  she  gave  him  out  of  her  separate  estate,  consented  issued  in  vicn- 
to  her  living  alone,   executed  articles  of  separation^  and  lion. 
covenanted  (under  a  large  penalty)  **  never  to  disturb  her  [Sec 5 East 
*•  or  any  person  with  whom  she  should  live."     That  she  ^^*  sBro. 
lived    with    her    mother,    at    her   own  earnest  desire ;  gjg.' 3  gog]    ' 
and  that  this  writ  of  A(76eas  co/'/^us  was  taken  out  with  107.  Prec.in 
a  view  of  seizing  her  by  force,  or  some  other  bad  pur-  Ch.  496. 
pose.  ^  -^  .  ^        5Dum.90, 

The  COURT  held    this    agreement  to  be  a  formal      '     *      *^ 
renunciation  by  the  husband,  of  his  marital  right  to  seize 
her,  or  force  her  back  to  live  with  him.  [a) 

And  they  said  that  any  attempt  of  the  husband  to 
seize  her  by  force  and  violence,  would  be  a  breach  of  the 
peace.  They  also  declared  that  any  attempt  made  by 
the  husband,  to  molest  her  in  her  present  return  from 
Westminster-haU,  would  be  a  contempt  of  the  court.  And 
they  told  the  lady,  she  was  at  full  liberty  to  go  where, 
and  to  whom  she  pleased,  (b) 

V.  Hex  V.  Clarkson  et  al.  1  Strange,  444,  445.  where 
the  court  only  took  care  that  the  young  lady  should  be 
imder  no  illegal  restraint;  and  ordered  a  tip-staff  to  see 
her  safe  home,  to  her  guardian's,  as  had  been  formerly 
done  in  Lady  Harriot  Berkleys  case. 

Rex  V.  Captain  Lister,  husband  of  Lady  Rawlinson, 
1  Strange,  478. 

Lady  Fane's  case,  M.  ^  H.  17  G.  2.  B.  JR.  [S,  C  «  Str. 

Rex  V.  Johnson,  1   Strange,  579.  H.  19  G.  2.     2  Ld,  *2®^  •■ 
Raym.  1334.  S.  C.  a  child  was  delivered  to  its  proper 
guardian,  by  the  court. 

Rex  V.  Smith,  2  Strange,  982.  where  indeed  the  boy 

(a)  Vide  3  Atk.  550.  And  qu.  1  BL  Rep.  IS.  and 
3  Atk^550,  if  there  had  not  been  great  ill  usage?  See  also 
3  ^/A.296,  550.  1  Fez.  19. 1  Ch.  Cos.  250.  that  equity  will 
not  decree  separation  after  an  offer  by  husband  to  cohabit, 
where  the  separation  was  only  occasioned  by  differences 
without  cruelty. 

(b)S.P.  where  there  had  been  ill  usage^though  nosepa<> 
ration.     4  Barr.  1991* 
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1758.  yv2i&  only  stt  at  liberty  ;  2Lnd  Johnson's  c2L^e  was  said  to  be 

REX  carried  too  far, 

y^  Rex  V.  Griffith,  H.  8  W.  3.  B.  R.    And 

MEAD.  Lady  Catherine  Annesley's  case. 

L     ^*3    J  RExrer5i/5  WitiGHT,  Clerk,  (a) 

Where  aa  act  IMF R.  D^  Gr^  shewed  cause  against  quashing  the  in- 
ofparltament  I'X  dictment. 

MrtJcuIar*         ^'^*  ^^^J®^"^  Hewitt  had  moved  to  quash  this  indict- 

remcdj'foraD™®"^  ^'^^^^fi^^og  the  defendant,  that  he,    being  a  spiritual 

oflTence,  an       person,  did  take  to  farm   several  lands,   ^c.  against  the 

iodictnieiit  \    statute  of  the  21  //.  8.  c.  13.  §  1.     For  that  no  indictment 

will  not  lie.     ^jii  ijg^  where  a  statute  creates  a  new  offence,  and  gives 

ti  particular  retnedy.     On  Monday,  \2t\i  February  17 58 ^ 

(upon  Mn  De  Grey's    then  coming  to  shew  cause)  the 

Serjeant  pi-oposed  three  objections :  viz, 

1st,  An  indictment  will  not  lie:  it  ought  to  be  a  pro- 
ceeding by  action,  or  by  information ;  (which  are  the  two 
particular  methods  of  proceeding,  specified    and   pre- 
scribed by  the  statute.) 
[VideSBarr.       2d.  No  offence  is  here  charged.     For  occupation  is 
749.]  the  offence  for  which   the  act  gives  the  forfeiture:  and 

here,  720  occupation  is  charged  :    it  is  only  "  that  he  did 
**  TAKE  to  farm.** 

3d.  It  cannot  be  prosecuted  at  the  sessions  :  for  the 
words  of  the  act  are  "  in  any  of  the  k\vg*s  courts** 

First — An  indictment  will  not  lie :  because  the  statute 

creates  the  offence,  and  has  prescribed  a  particular  method 

of  proceeding:  and    has    no  general  words.     It  enacts, 

*^  that  no  spiritual  person  shall  take  to  farm,  Sfc.  upon 

pain  to  forfeit  101.  for  every  month  that  he  Sfc,  the 

one  half  of  which  forfeiture  to  be  to  the  king:  the 

**  other  half  to  every  such  person  that  will   sue  for  the 

same  by  original   writ,  bill,  or  plaint  of  debt,  or  by 

any  information  in  any  of  the  king's  courts**    2  Haw^ 

kins,  P.  C.  c.  25.  |  4.  p.  21  J.  is  in  point  "  that  where  a 

*'  statute  makes  a  new  offetice,  and  appoints  n  particular 

"  manner    of  proceeding,   an  indictment  will  not  Ire." 

pI'vG  iurd.   Cro.  Jflc.  643,  644.   CW/f'*  case  (1st  exception)  is  also 

116.]  *         '   most  express  in  point.     4  Mod.  144.  Rex  6^   Regina    v. 

Marriott,  S.  P.  Rex  v.  Cliffy  Cases  temp.  If  ill.  3tij.  B.  JR. 

•ButUiiiwaii04.S.  P.* 

only  quashed      Lqri)  Mansfield — Let  us  hear  an  answer  to  this 
nile  to  fhew  objection  first :  for  it  seems  a  strong  one;  this  being 

caaie,)  on  a  NO  OFFENCE  at  C0MM0N-/(Z2£7. 

motion  heard __ 

•X  parte,  oolj. 

{a)  Nothing  at  all  in  this  case  but  what  was  fully 
settled  long  before  in  2  Hawk.  P.C.  211.  c.25.  $.  4.  cited 
in  this  page,  and  in  2  H.  H.  P.  Ml.  cited  in  page  544. 


€€ 
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Mr.  De  Grey,  contra,  proceeded  to  shew  cause  on  be-       1758. 
half  of  the  prosecutor.  hex 

As  to  the  1st  objection —  v. 

2  Hale's  Hist.  P.  C.fo.  171.  is  express,  that  if  the  act    w  right. 
does  also  contain  a pro^iAiVory  clause,  the  offender   may  ["     54.4.     [J 
be  indicted  upon  the  prohibitory  clause,  notwithstanding  First, 
the  penalty. 

Costless  case,  Cro.  Jac.  643.  M.  -20  J.  1.  is  incorrectly 
reported:  as  appears  by  2  Ro.  Rep.  247.  S.  C.  which 
says  "  that  the  indictment  was  quashed  for  some  of  the 
"  exceptions."  Therefore  Castles  case  is  not  an  autho- 
rity in  the  present  one:  as  it  is  only  a  partial  report, 
upon  memory;  and  has  mistakes  in  it  (as  401.  instead  of 
20L  for  one  instance.)  1  Mod.  24.  Croflons  case  on 
17  C  2.  c.  2.  "  to  restrain  non-conformist  ministers  from 
•*  inhabiting  in  corporations,"  is  most  full  and  clear  in 
point  to  the  contrary.  1  Ventr,  63.  S.  C.  this  very 
objection  was  disallowed.  3  Keb,  73.  Rex  v.  Baker , 
Raym.  2 1 9.  S.  C*  •The two 

As  to    the  2d  objection.     The  occupation  is  only  to  '"!j'^'^*® 
ascertain  the  quantum  of  the  penalty  ;   viz.  101.  for  every  "jj^Jn^ 
month   that   he  shall  occupy  :   but  the  taking  to  farm,  - 
w  the  offence  prohibited.  ^*^^- 

As  to  the    3d  objection.     The  indictment   may   be  Third, 
brought  at  the  sessions,  and  prosecuted  there. 

In  answer  to  the  cases  cited  in  support  of  the  Istobjec- 

tion  of  Rex  el  Regina  v.  Marriott, according  to  4  Mod.  144. 

hd.ChJ.  Holt  held  c/goi/wMhe  other  two  judges,  .Do/6e/* 

and    -Eyre;  and   thought  an  indictment   the  proper  and 

reasonable  method.  Cart/tew,  263.  S.  C.  Rev  v.  Marriott, 

refers  to  4  Mod.  144,  and  observes  that  it  was  against  the 

ofjinion  of  Ld.  Ch.  J.  Ho/t.  1  Shower  398  is  S.  C.  Dominus 

Rex  V.   Marriott ;  and   the  reporter,  (who  himself  took 

the    objection,)   says  **  that    the  rule  was  pronounced 

**  by  Ld.  Ch.  J.  Holt,  consenticntibm  aliis,  thus — **  Let  it 

**  stay.'^f  f  Biit  Eyre 

added,  '•  it 
'*  cannot  be  maintained,  I  doubt."  Note  also,  that  Shower's  Report  of  what  paMedm 
this  case,  is  of  />.  4  fF.  if  Af.  (as  likewise  indeed  is  4  Mod,  144;)  But  Carthew'sbof 
SiL  4  /iK.  and  J!f.  which  is  two  terms  later. 

LoBD  Mansfield-^I  always  took  it,  that  where  new 
created  offences  are  only  prohibited  by  the  general  pro- 
hibitory  clause  of  an  act  of  parliament,  an  indictment 
will  lie  :  but  where  there  is  a  prohibitory  particular  clause 
specifying  only  particular  remedies,  there  iuch  particular 
remedy  must  be  pursued.  For,  otherwise,  the  defendant 
would  be  liable  to  a  double  prosecution  :  one  upon  the 
general  prohibition,  and  the  other  upon  the  particu- 
lar  specific  remedy. 

Therefore^  if  there  be  any  doubt  or  difficulty  about 
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1758.      ^^*^  matter,  it  will  be  better  to  enlarge  the  rule,  till  next 

V. 


REX        term. 

Mr.  Just.  Denison  laid  down    the  distinction  thus; 


WRIGHT.     ^'^*  That  where  an  offence  is  not  so  at  common  law^  but 

[fiDum.  54*6.]  »wfl^^  fl«  offence  by  act  of  parliament;  yet  an  indictment 

will  lie,  where  there  is  a  substantive  prohibitory   clause 

in  such  act  of  parliament ;  (though  there  be  afterwards 

a  particular  provision,  and   a  particular  remedy  given  :) 

•  V.iH.  H.  ^"^  *^  's  *  otherwise,  where  the  act  is  not  prohibitory; 
P.  C.  171.  but  only  inflicts  the  forfeiture,  and  specifies  the  remedy.t 
tv.  post.  SOS,  Mj.  Just  Wi  LMOT  also  took  it  so  ;  and  that  this  point 
S04,  805.        j^ad  been  settled,  later  than  any  of  the  cases  cited.     (In 

Hil.  2  G.  2.  B.  R.  Rex  v.  Pensacks,  and  also  in  Rex  v. 
ilfa/flr(i,  the  same  term,  it  was  settled**  that  an  indict- 
"  ment  will  wo^  lie,  where  an  act  of  parliament  makes  a 
"  new  offence,  and  prescribes  a  particular  method  of  pro- 
"  ceeding.") 

He  said  he  had  always  understood  it  to  be  a  settled 
distinction  between  a  substantive  independent  clause 
and  a  prohibition  sub  modo. 

Ana,  it  would  be  hard  to  punish  a  man  twice  for  the 
same  new  offence. 

Mr.  Just.  Denison — This  act  does  not  seem  to  me  to 
give  Me ftin^  ALONE,  a  power  to  prosecute  at  aU,  for  this 
new  offence.  However  I  shall  give  no  opinion  now,  as 
the  rule  is  enlarged. 

On  this  day,  Serjeant  Hewitt  informed  the  court  that 
Mr.  De  Grey  gave  up  this  matter. 
[It  wu denied  Lord  Mansfield — I  do  not  at  all  wonder  at  it :  I 
Fitzg.  47.]]  thought  he  would  do  sa  I  have  looked  into  it:  and  there 
is  nothing  in  it.  That  case  of  Crofton  has  been  denied 
many  times.  Besides,  Mr.  Clayton  has  informed  me  of 
a  case  that  was  determined  upon  the  3d  objection, "  of  its 
"  being  at  sessions  " 

Rulb"  to  quash  the  indictment/*  made  absolute. 

Thonday»  Rex  versus  Inhabitants  of  Bank-Newton. 

ISth  April, 

1758.  See  this  Case  abridged,  in  the  table  ;  and  a^/ai^e, 

in  the  quarto-edition  of  my  Settlement-cases, 
r    548    ]         No.  146.  pa.  455. 

April  1 7fi8,  ^^x  versus  Peach  et  al*. 

Information    rf^AUSEwas  now  shewn  against  an  information  which 

nrfuwd  to  one  \^  j,ad  been  moved  for,  at  the  application  of  some  persons 

another  **      ^^^  "^^  appeared  to  be  a  parcel  of  infamous  cheats  and 

gamblers,  against  several  others  of  the  same  profession  and 

*  character  ;  for  b,  conspiracy  to  cheat  them  out  of  about  900t 

•  ♦  at  a  foot  race,  by  a  most  shameful  transaction  of  fraud, 

collusion,  and  bribery  to  induce  the  racers  to  run    booty. 
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But  it  appearing  most  clearly  to  the  court,  and  it  being      1758» 
too  plain  to  be  disputed  by  the  counsel  for  the  prosecutors        rex 
themselves,  tliat  the  parties  complaining  and  those  com-         y. 
plained  of,  were  (a//o/'//iwi  alike)  a  parcel  of  infamous     peacu. 
cheats  ;— 

The  COURT  unanimously  refused  to  give  the  com* 
plainants  the  extbaordinahY  assistance  of  this  court 
to  enable  them  to  attack  their  brethren  in  iniquity,  (who 
had  probably,  as  the  court  not  without  reason  siispected, 
quarrelled  with  them  about  the  division  of  their  ilUgotten 
spoils :)  they  referred  the  complainants  to  the  ordinary 
remedy  of  action  or  indictment ;  especially  as  the  facts 
alledged  seemed  to  be  within  the  acts  of  parliament  made 
to  prevent  excessive  gaming.    And,  accordingly, 

The  RULE  to  shew  cause  **  why  there  should  not  be  an 


« 


"  information  against  them,"  was  DISCHARGED.         r     ^j^g   T 

^  1.     .       A^  r.  /   X       Tuesday  18th 

Carleton  ex dimiss.  Griffiw  t?er«tts  GrRiFFiy.  (a)     April,  175S. 

THIS  was  a  special  case  in  ejectment,  brought  upon  the  A  will  drawn 
demise  of  John  Griffin,  the  testator's  heir  at  law.  up^y  an  ilHic- 
A  verdict  had  been  given  for  the  plaintiff',  subject  to  the  j „*ijy  "IJ?"^^^^ 
opinion  of  this  court,  on  the  following  case.    John  Griffin  ^\\{  i,e  gooif^ 
(the  testator)  being  seised,  &c.  and  being,  ^c.  on  the  2d  [See  sVin. 
of  May  l7o^,  wrote  upon  a  sheet  of  paper,  with   his  own  126.] 
hand,  as  follows  ;  viz,  "  Know  all  men,  by  these  present, 
that  I  John  Griffin,  S^c.  make  the  aftermentioned,  my 
last  will  and  testament:  and  when   it  please  God  to 
•*  call  me,  I  pray  God  direct  my  relict.    I  make  my 
present  wife,  ray  whole  and  sole  executrix  of  what  it 
hath  pleased  God  to  bless  me  with.    I  order  my  son 
John  Griffin,  my  son  by  my  first  wife,  600/.    1  have 
**  6001.  in  the  three  per   cent*  annuities:  which  I  order 
"  not  to  be  sold  ;  but  I  order  my  wife  to  leave  the  interest 
**  thereof  to  help  to  bring  up  my  daughter  Laviner.    I 
•*  likewise  have  two /reeAo/d  houses  in,  &c.    (which  are 
••  the  premises  in  question  ;)  which  are  to  be  for  the  same 
use,  to  help  to  bring  up  my  daughter  Laviner  and  her 
heirs  for  ever.     My  daughter  to  take  possession  of  the 
annuities  at  her  age  of  twenty-five.    And  if  it  please 
God  my  daughter  die  before  her  mother,  and  unmar- 
ried and  without  a  lawful  heir,  then  the  said  two  houses 
to  goto  my  son  John  and  his  heirs  for  ever." 
It  concludes--**  I  pray  God  to  bless  and  direct  my  wif« 
and  daughter  and  son.    And  I  die  in  peace  with  all 
**  mankind :    and    I   hope  the    Lord    Jesus  Christ  will 

(a)  There  is  nothing  worth  reporting  in  this  case^ 
for  the  reasons  mentioned  by  Lord  Mansfield  post«^ 
554.  make  it  clear  beyond  a  possibility  of  doubt^  and 
are  obvious  on  reading  the  state  of  the  case. 


it 

€i 
i€ 


it 
a 

u 
it 
«( 


560  Easter  Term,  31  Geo.  2. 

1758.      **  receive  my  soul.  And  this  is  my  last  will;  and  not  any 
CARLETON  "  Other.    2d  day  of  Af ay,  1752." 

ex  dimiss.       ^"^  ^^  subscribed  it,  at  the  same  time  when  he  wrote  itr 
GRIFFIN    ^"^  there  was  no  seal,  nor  witness  to  it. 

V.  And  it  was  further  stated,  that  on  the  5th  of  Januarif 

GRiFFiK.    1754,  he  wrote  on  thesawe  sheet  of  paper,  the  following 

words,  viz,  "  Memomndum — Blackman-street,  bth  Janu- 

arif  1754:  whereas  I  have  laid  out,  4rc.  on  a  lighter 

called,  3rc.  and  the  barge  called  the  Lemon,  tfc,  AH  these, 

and  also  all,  Sfc.  at  my  death,  all  shall  be  at  my  present 

wife  Maria's  disposal.     And  this  not  to  disannul  any  of 

the  former  part  made   by  me,  the  2d  of  May  175^: 

except  that  my  wife  shall  not  be  liable  to  pay  to  my 

"  son  John,6;c.     Witness  my  hand,  J.  Griffin,  sen.** 

N.  B.  The  will  was  written  on  the  first  and  second  sides 

of  a  sheet  of  paper :  and  the  codicil  (a)  was  begun 

^    650     3         either  upon  the  end  of  the  second  or  the  beginning 

of  the  third,  and  written  upon  the  third  side.  (Which 
circumstance  Lord  Mansfield  thought  material^  though 
not  decisive.) 
And  all  this  codicil  (or  whatever  it  may  be  called,) 
related  onlj/  to  the  personal  estate ;  and  not  at  all  to 
the  REAii. 
The  testato^  subscribed  this  in  the  presence  of  three 
witnesses.  '  And  then  he  took  the  said  sheet  of  paper  in  his 
hand,  and  declared  it  to  be  his  last  will  and  testament, 
in  the  presence  of  the  said  three  witnesses ;  and  then 
delivered  it  to  them,  and  desired  they  would  attest  and 
subscribe  it  in  his  presence,  and  in  the  presence  of  each 
other:  which  they  accordingly  did. 

Upon  this  special  case,  two  questions  are  reserved  for 
the  opinion  of  this  court :  viz. 

1st.  Whether  the  republication  of  the  said  first  will, 
(made  in  1752,)  upon  the  5th  of  January  1754,  be  a  publi- 
cation or  republication  of  his  first  will,  within  the  statute  of 
frauds, 

2d  Question.  Whether  any  estate  passed  by  the  first 
will,  either  to  the  daughter,  or  to  the  mother. 

Mr.  Barnard  argued  on  behalf  of  the  plaintiff,  John 
Griffin,  heir  at  law  to  the  testator. 

This  was  no  good  will,  to  pass  lands,  beyond  all  doubt, 
/iV/the  5th  of  Ja«/4fl;y  1754.  And  what  happened  then 
%vas  neither  a  publication  nor  a  republication  sufficient  to 
make  it  a  good  will  within  the  statute  of  frauds.     Uere 


[a)  Here  the  reporter  is  inaccurate  in  calling  the  instru- 
ment a  codicil,  so  early  at  least  in  the  report;  if  there  be 
any  weight  in  Ld.  Mansfield's  observalions,  in  the  beginning 
of  page  d54. 
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are  tzso  distinct  instruments,  at  two  dijffcrent  times :  the  first,       1758. 
UNATTESTED,  relating  to  the  real  estate;  the  second,  ^^j^j^^^qj^ 
signed,  puLUshcd,  and  attested  according  to  the  statute  of  ^^  dirniss. 
frauds,  relating  to  the  personal.  But  the  first  was  originally    Q^n^^i^f 
bad;  and  could  not  be  made  good,  by  the  subsequent  y^ 

transaction.     In  support  of  which  assertio;i,  he  mentioned    tjjuFpnj 
the  case  upon  Serjeant  Maynnrd's  will,  cited  in  Comyns 
384.  in  the  case  of  Acherley  v.  Vernon  et  aV. 

He  likewise  cited  Penphrase  v.  Ld.  Lansdownet  aV ^  II,  [S.C.Lucai 96. 
11  Ann.  RoClo.  620.  (on  the  Earl  of  BatKi  will,;  which  is  ^'  »«?•  ia 
also  cited  in  tlie  case  of  Acherley  v.  Fernon^  in  Comyns  384.  ^'  ^^^'^ 
where  the  first  will  was  only  executed,  not  attested ;  and 
on  making  a  codicil  to  it^  the  testator  took  the  codicil  in 
one  hand,  and  the  will  in  the  other,  and  said  '*  this  is  my 
"  will,  4c.  and  I  publish  this  codicil  as  part  thereof;"  and 
signed  the  codicil  in  the  presence  of  the  witnesses,  who 
subscribed  it  in  his  presence:  it  was  holden  to  be  no  p      --.     -i 
republication  of  the  will.    And  this  case  also  proves  that  L     ^^^    J 
there  can  be  no  republication  hy  implication^  (as  it  was 
there  expressly  determined :)  but  the  will  ought  to  be 
re-executed  ;  or  otherwise  a  devjse  of  lands  shall  not  be 
good. 

Second  question.  No  estate  passes  by  this  will,  either 
to  the  mother  or  to  ihe  daughter  :  but  it  descends  to  the 
plaintiff  John  Griffin^  as  heir  at  law  to  the  testator. 

The  statute  of  uses  does  not  operate ;  because  there  is 
no  transmutation  of  estate:  without  which,  no  use  can 
arise.  Now  here  the  estate  never  passed  out  of  the  heir 
at  law. 

He  made  three  subdivisions,  under  this  second 
question. 

1st  Subdivision.  No  estate  passes  to  the  iwo/Afr.  The 
words  of  the  will  must  square  with  the  intent  of  the 
testator.  And  here  the  words  do  not  extend  to  the  real 
estate;  because  they  are  accompanied  with  the  word 
executor r  Precedents  in  Chancery  \1\.  Piggotv,  Penrice. 
I  make  my  niece  Gore,  executrix  o{  all  my  goods,  lands, 
"  and  chattels."  Her  lands  of  inheritance  did  not  pass : 
though  she  had  no  term,  or  interest  for  years,  in  any  lands 
whatsoever. 

2d  Subdivision  (of  the  2d  question.)  Nor  does  any  estate 
pass  by  this  will  to  the  daughter.  The  heir  at  law  shall 
not  be  disinherited  by  a  strained  construction. 

3d  Subdivision  (of  the  2d  question.)  The  statute  of 
uses  cannot  operate  for  want  of  a  transmutation  of  estate: 
for,  here,  it  never  passed  out  of  the  heir  at  law ;  and 
therefore  no  use  could  arise.  For,  no  use  can  arise  without 
a  transmutation  of  possession.  To  prove  which  position, 
he  cited  I  Inst.  271.  b.  0  Hep.  17.  b.  18.  a.  Sir  Edward 
Cleves.  1  RepillG.  a.  b.  1  heon.  Moore  569.     i^o.  that  qa 
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1758.      use  could  here  arise.    And  no  estate  or  interest  passed 
c ARLETON  ^^^'^^^  ^^  ^^^  mothef  or  daughter  under  this  will. 
ex  dimiss.       I^hereforehe  prayed  judgment  for  the  plaintiff. 
ORi  FFiN        ^^'  ^^^^^^ contra  for  the  defendant. 

^^  Ist  Question.    Whether  the  publication  of  the  second 

GRIFFIN,   ''^strument  in  the  manner  as  stated,  is  a  publication  or 
republication  oi  the  former^  within  the  statute. 

2d  Question.  Whether  any  atate  passes,  either  to  the 
mother  or  (laughter. 
L  552  2  First.  The  first  will  indeed  has  not  the  requisites 
appointed  and  required  by  the  statute  of  frauds  (29  C.2. 
c.  3.)  as  essential  to  a  will  of  lands.  But  that  statute  has 
l>een  always  liberally  construed^  in  favour  of  wills.  3  Peerc 
iVms.  fo.  ti52,  254.  Stonehouse  et  Ux*  v.  Sir  John  Evelyn^ 
(the  last  point,)  is  a  proof  of  this :  where  it  was  holaen 
"  that  the  testatrix  s  owning  her  hand  was  sufficient ; 
"  though  the  witness  did  not  actually  see  her  sign." 
This  was  a  liberal  construction  as  to  the  person 
signing.  So  has  been  the  construction  also  as  to  the 
witnesses  attesting.  2  Chancery  Cases  109.  Anonymous :  A 
will  attested  by  three  witnesses,  who  were  not  present 
together,  but  subscribed  at  several  times,  was  decreea  to  be 
good.  2  Salk.  6S8.  Shiros  y.  Glascock.  The  attestation 
was  adjudged  good,  because  the  testator  might  have  seen 
the  witnesses  subscribe,  through  a  broken  window.  So, 
3  Lev.  1.  Lemaynev.  Stanley :  as  to  the  testator^  signing 
his  name. 

The  will  was  dated  the  2d  of  May  1752,  and  was  sub- 
scribed by  the  testator ;  but  was  not  then  indeed,  either 
witnessed  or  sealed.  But  it  may  be  considered  as  intended 
to  be  afterwards  executed. 

Then  in  January  1754,  he  added  a  codicil,  on  the  same 
sheet  of  paper;  took  the  said  sheet  of  paper  in  his  hand ; 
declared  it  to  be  his  will  ;  and  desired  the  witnesses  to 
attest  it.  This  must  be  either  a  publication,  or  a  repub- 
lication. Tlie  very  case  reported  in  Comyns 3S\.  of  Acherieif 
V.  Vernon,  M.  10  G.  1.  in  Chancery,  was  a  determination, 
*'  that  what  Mr.  Vernon  there  did  was  a  republication ; 
"  and  that  the  will  and  codicil  made  but  one  will:**  and 
this  determination  was  affirmed  in  the  House  of  Lords. 

2d  Question.  Whether  any  e«f/i^e p^ssfd  to  either  the 
mother  or  the  daughter  by  this  will:  (for  if  any  estate 
passed  to  cither,  the  plaintitf  in  ejectment  cannot  recover.) 
2  Siderf,  75.  Marret  v.  Sly,  is  a  proof  of  great  allowances 
and  indulgence  to  the  testator's  manner  of  expression. 
(See  the  third  point  of  that  case;  where  the  tvords  were 
very  false  English.) 

In  the  present  case,  they  took,  (respectively,)  z  chattel' 
interest  to  the  wife ;  and  an  estate  in  fee  to  the  daughter : 
or  at  least  they  took  such  an  estate  as  is  safficient  to  pre* 
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dude  the  plaintiff ;  (whatever  their  estate  may,  in  nicety  of      ]  j^q^ 

law,  be.)  '  CARLETOX 

As  to  the  words  of  the  will— the  first  clause  relates  only  ^^  dimiss, 
to  the  wife,  as  executrix,  "  I  order  John  Griffin  600/.  1  have    qr,  ffuj 
"  (500/.  in,  6fc.  I  leave  the  interest,  &^C.  to  help  to  bring  up  y^ 

*•  my  daughter,  S^c.  I  have  two  houses,  ^c.  which   are    griffin. 
"  to  the  same  uses,  viz.  to  help  to  bring  up  my  daughter,  r    ^^g     i 
"  ^c." — He  meant  a  cAa/ZeZ-interest  to  the  mother,  for  the  ^  -^ 

benefit  of  the  daughter,  till  she  came  to  twenty-live 
years  of  age;  and  ro  the  daughter  from  her  age  of  twenty- 
five. 

The  remainder  is  devised  to  the  heir  at  law,  after  the  [Vide  2  Saund. 
death  of  thedjtughter,  unmarried  and  without  lawful  heir,  ^®®'J 
in  the  lifetime  of  her  mother.  Therefore  he  shall  wo^  have 
it  BEFORE  that  event.  Carter  26, 27..  3  Rep.  19.  6  Rep.  95. 
Cro.  Jac,  75.  Equitt/  Cases  abridged  179.  Title  Devises, 
pL  6.  2  Ptere  Wms.  194.  Newland  v.  Shephard,  (a  strong 
case ;)  where  a  devise  of  the  produce  and  interest,  in  trust 
for  the  grand-children,  ti/l  twenty-one,  was  decreed  to 
p^iss  the  absolute  right  and  property  of  both  real  and  per- 
sonal estate,  to  the  grand  children  after  that  age :  for,  the 
heir  at  law  was  to  have  no  concern  in  it.  So  here,  John 
the  son  of  the  testator,  was  to  have  no  concern  in  this 
estate,  till  the  death  of  the  daughter. 

Boreastons  case,  3  Rep.  19,  was  holden  to  be  a  vested 
remainder.  So  here,  it  is  a  vested  remainder  in  the  daughter. 
Therefore  the  plaintiff  can  have  no  demand.  Wherefore 
he  prayed  that  the  postea  might  be  delivered  to  the  de- 
fendant. 

Mr.  Barnard  in  reply— 

1st.  The  testator  taking  up  the  paper  in  his  hand,  said 
this  is  my  last  will  and  testament,"  or  "  it  is  my  last 
will  and  testament."  Which  act  and  manner  of  expres- 
sion can  only  mean  the  instrument  th^t  he  had  chen  signed  in 
their  presence. 

The  present  codicil  has  no  uords  of  confirmation :  nor 
does  it  at  all  relate  to  land ;  but  onl^  to  personal  estaite. 

2d  Point.  Neither  the  mother  or  daughter  took  any 
estate.  The  words  are,  "  I  likewise  have  two  freehold 
•'  houses,  which  are  to  be,  6fc,  to  help  to  bring  up  my 
'*"  daughter  Laviner,  and  her  heirs  for  ever,  &ic.  And  if 
my  daughter  dies  unmarried  and  without  lawful  heir, 
in  the  life-lime  of  her  mother,  then  to  go  to  my  son 
**  John  and  his  heirs  for  ever."  As  to  the  mother  the 
words  are,  "  I  make  my  wife  Mary  Griffin  sole  executrix  of 
"  all  that  it  hath  pleased  God  to  bless  me  with.'*  And 
there  is  nootlierdisposition,  tothe  mother. 

An  estate  shall  never  be  taken  by  implication,  but  from 
necessity.  And  here  is  no  necessity. 
,Lord  Mansfiblo^  Thecas^  is  accurately^stated :  for  it 
Vol.  I.  Kk 
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1763.      ^^  ^^^  stated  to  be  either  a  wili,  or  a  coikil;  but  a  sheet 

CARLETON    OF  PAPER  Written,  &C. 

ex  dimiss.       First.  This  is  a  will  of  an  illiterate  man,  drawn  by 

GRIFFIN     "*^5^"« 

V.  At  first,  in  1762,  the  testator  did  not  know  that  any 

«BiPFiK.  "fitnesses  were  necessary.  In  1754»  he  bad  found  that 
they  were  necessary.  Then  he  makes  a  subsequent  dispo- 
sition :  which  is  a  memorandum  to  be  added  to  it.  But  he 
does  not  call  this  a  codicil;  nor  does  th^case  state  it  to  be 
so.  He  plainly  considers  the  whole  as  one  entire  dis- 
position :  and  he  expressly  declares  in  the  latter,  **  that  be 
"  does  not  thereby  mean  to  disannul  any  part  of  hi8^^»!f»er 
"  devise  or  dispositions." 

There  is  not  a  tittle  in  the  latter,  that  relates  to  the  real 
estate.  Therefore  the  only  intent  of  having  the  three 
tcitnesscs^  was  and  must  be  to  authenticate  the  forksr. 

The  signing  the  former,  does  no  harm  ;  it  makes  it  more 
solemn  ;  but  does  not  hurt  it. 

Then  the  publication  of  it  is  as  of  a  will — he  takes  up 
\  the  sheet  of  paper,  and  holding  up  the  said  sheet  of  paper, 
says  '*  it  is  my  will."  And  certainly,  he  did  not  mean  a 
part  of  it  only ;  but  the  iphole  of  it  And  he  desires  them 
to  attest  it.  All  this  must  relate  to  the  whole  that  was 
written  on  this  paper. 

The  second  point  is  as  plain  upon  the  bare  readings  as  any 
argument  can  make  it. 

There  can  be  no  doubt  of  the  devise  to  the  daughter '^ 
whatever  may  be  the  doubt  of  the  interest  bequeathed  to 
the  mother y  till  the  daughter  comes  of  age,  for  her  main- 
tenance. But  it  is  sufficient  to  bar  the  plaintiff,  that  an 
interest  is  given  to  o/ieof  them. 

Therefore  it  is  clear  for  the  defendant  on  both  points. 

Mr.  Just.  Denison  concurred.— A  man  may  make  bis 

will  at  different  times :  and  the  witnesses  may  attest  at 

difTerent  times.     Here, an  illiterate  man  makes  and  signs 

his  will ;  in  which  there  is  a  devise  of  lands.    To  be  sure, 

if  he  hnd  died  before  attestation,  the  devise  of  the  land 

had  not  been  valid.     But  afterwards,  he  adds  rooi^  to  it, 

on  the  same  sheet  of  paper,  and  declares  "  that  he  does 

"  not  thereby  mean  tx)  disannul  any  part  of  his  former 

([    655     J"  devise  and  disposition:"  and  signs  it;  and  then  takes 

the  sheet  of  paper  in  iiis  hand,  and  declares  it  to  be  his 

last  will  and  testament,  in  the  presence  of  three  witnesses; 

and  desires  the  witnesses  to  attest  it :  which  they  do  in  his 

presence,  &c. 

'J'his  must  be  considered  as  one  entire  tcill^  made  at 
diilerent  times  ;  and  attested  agreeable  to  the  statute  of 
frauds. 

As  to  the  second  point— It  is  not  at  all  material,  what 
SORT  of  in^jrest  the  wife  and  daughter,  or  either  (^  them. 
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take  under  this  will  :  it  is  sufficient,  that  they  take  some 
sort  of  interest  suificieut  to  preclude  the  plaintiff's  de- 
mand.    And  this  they  certainly  do. 

Mr.  Just.  WiLMOT  concurred  with  Lord  Mansfield 
and  Mr.  Just.  DenUon.  He  also  considered  this  as  an 
entire  instrument,  and  as  a  continuation  of  the  former  act. 

The  testator  himself  calls  it  b.**  me'uorandum*'  (not  a 
codtcii;  and  declares  "  that  he  did  not  mean  thereby  to 
•*  disannul  any  part  of  hisybr/wer  devise  or  dispositions." 
He  only  takes  up  the  consideration  of  something  further, 
that  had  occurred  to  him  since  his  writing  the  former: 
and  it  is  not  material,  whether  he  does  this,  at  two 
Ja^,  or  at  two  YEARS  distance  from  writing  the  former 
part.  A  man  is  not  obliged  to  make  his  v:hoU  will,  all  at 
the  same  time. 

And  the  testator's  having  originally  signed  the  former 
part,  is  out  of  the  case,  and  makes  no  difference :  for,  it 
was  not  at  all  necessary  or  materiaUo  it,  as  a  will  of  per^^ 
soMol  estate;  and  the  signing  alone,  unattended  with  the 
other  requisites,  was  not  sufficient  to  render  it  eifectual 
as  a  will  of  land.  Therefore  it  was  totally  immaleriaL 
And  in  January  1754,  having  written  the  memorandum 
with  his  own  hand,  on  the  «(ime  sheet  of  paper,  he  takes  the 
said  sheet  of  paper  in  his  hand,  and  declares  "  it  is  his  last 
•*  will  and  testament :"  and  desires  them  to  attest  it  assuch^ 
in  his  presence,  and  in  the  presence  of  each  other :— which 
they  do.  So  that  there  can  be  no  sort  of  doubt  that  this  waa 
a  good  publication  of  this  as  his  puilly  within  the  statute 
of  frauds. 

As  to  the  second  point — it  is  not  all  material,  what 
species  of  interest  the  testator's  wife  and  daughter  or 
either  oflhem  may  have  in  these  houses;  provided  that 
they  or  ejther  of  them  havese^rAan  interest  as  is  sufficient 
to  entitle  them  to  the  possession  of  the  estate:  for  if  they 
have  such  an  interest  in  them  or  in  either  of  them,  the 
plaintiff'  cannot  recover  in  ejectment  against  them. 

Now  I  should  think  that  there  is  a  cuKiTBh-interest  t 
in  the  mothtr.  But  be  that  as  it  may,  here  is  a  devise 
'*  to  the  daughter  and  her  heirs"  expressly;  (however 
inaccurately  this  illiterate  testator  has  worded  what 
accompanies  it:)  and  therefore  she  seems  to  have  b.  Jee 
(though  liable  to  be  controlled  by  certain  events  that  may 
happen.)  But  thus  much,  at  least,  is  clear;  viz,  that  hi^ 
son  John  Griffin  (the  plaintiff's  lessor)  was  not  td 
take,  TILL  the  testator's  daughter  should  be  dead  te^i/A- fs  J^aund. 
out  issue.  ^^^'^ 

So  that  it  is  extremely  clear  and  plain,  that  either  the 
mother  or  the  daughter  have  such  an  interest  as  intitlet 
them  to  the  possession  of  the  estate.  ♦  Mr,  Jorf., 

Per  *  Cur.  unanimously,  I^oit^  w«t 

Let  the  postea  be  delivered  to  the  jDEFJejfDAKt.     «*>•©«* 

Kk9 
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4   MOTION  was  made  on  the  10th  o(  May  1757,  for 
■^^  an    information   against  these  two  justices  of  the 


17^8. 

REX  ^EX  versus  Young  and  Pitts,  Esquires. 

YoaNoand 

PITTS. 

SOlh  Ajirii        peace,    for    arbitrarilif^     obstinatefyy     and     unreasonably 

1758.  KEFUSING  TO  GRANT  A    MCENCE    tOOUC  HeUVy    Doy^iO 

InformatioQ  *^^P  ^"  '"''  ^^  Everslej/ ;  wliere  it  wasalledged  and  swom 
for  refusing  to  be  fit  and  proper,  and  even  necessary  that  there  should 
an  ale  licence  be  an  adflitionnl  one,  (there  being  one  there  already ;)  and 
r^Tii  ^^^  which  occupation  of  keeping  an  inn,  this  man  was  (a» 

66S.  sBurr'  these  two  justices  themselves  had  allowed  on  a  former 
i3i7vi3i8.  occasion)  a  proper  person,  they  Imying  before  licensed 
i  Ourn.  692  1  him  to  do  so  £r/  another  place. 

Upon  this  original  motion — 

Lord  Mansfield  and  Mr.  Just.  Denison  were  of 
opinion,  that  notwithstanding  this  was  a  matter  left  in  a 
great  measure  to  the  discretion  of  the  justices,  yet  if  it  ap- 
peared to  the  court,  from-  sufficient  circumstances  laid 
before  them,  that  their  conduct  was  influenced  by  par* 
tialy  oppressive^  corrupt^  or  arbitrary  views,  instead  of 
exercising  a  fair  aud  candid  discretion,  the  court  might 
call  upon  them  to  shew  the  reasons  whereby  they  guided 
their  discretion :  and  therefore  they  were  fbr  granting  the 
rule  to  shew  cause,  asprayed.    But, 

Mr.  Just.  Foster  (who  happened  to  know  the  place, 
and  sai^  there  was  another  house  of  good  eptertainment 
there  already,)  thought  it  sufficient  to  make  a  rule  upon 
the  twojustices  **  to  shew  cause  why  they  should  not 
••  GRASi  this  licenced*  And 
r  567  1  Lord  Mansfield  and  Mr.  Just.  Denison  concurred 
with  hrm,  to  express  the  rule  in  that  manner,  though  the 
substance  was  the  same :  because,  if  they  did  not  shew 
sufficient  cause,  the  consequence  must  be  granting  an 
information. 

'J'he  court  therefore  unanimously — (Mr.  Just,  fVil" 
mot  being  absent  in   Chancery)  made  a  rule  upon 
these  twojustices  to  shew  cause,  "  Khy  they  did  not 
**  grant  this  licence  to  this  Henry  Oay.^^ 
On  Monday ^"^nih  of  June  1757,  upon  shewing  cause — 
the  justices,  by  their  affidavits,  made  no  personal  objec- 
tions to  Day ;  but  considered  the  certificate  as  insufficitni 
because  not  signed  by  the  parson,  vicar  or  curate. 

The  cou  RT  was  of  opinion  "  that  the  certificate, 
being  signed  by  three  or  four  reputable  and  substan- 
tial house-keepers,  S^c.  was  sufficient."     But  though  the 
justices  had  mistaken  the  act,  the  court  cleared   them 
iVom  any  wrong  motive. 

But  it  being  suggested  "  that  the  present  parson  and 
**  church-wardens  were  ready  to  sign  a  certificate  in  bis 


« 


Easter  Term,  Sl^Geo,  2.  SS8 

•*  fkvour."    The  court  enlarged  the  rule  to  the  first  day       17o3« 
of  next  term;  with  a  view  that  he  might  be  licensed  at        j^^^ 
Michaelmas,  i/ there  should   be  no  other  objection  than  y^ 

vVhat  arose  from  the  certificate's  not  being  signed  by  the  young  and 
parson    and   churchwardens;    and    the    matter  (which      puts. 
seemed  to  have  raised  great  heats,  and  was  strongly  sup- 
ported by  Sir  John  Astley^  en  the  part  of  Day,]  be  accom- 
modated. 

The  RULE  was  accordingly  enlarged   in  these  terms, 
viz.  "  that  the  first  day  of  the  next  term  be  farther  givem 
•*  them,  to  shew  cause  why  they  have  not  granted^  S^c.** 
JV.  B.  By  26  G.  2.  c.  31.  §  1.     It  is  enacted,  that  upon 
'  granting  licences  by  justices  of  peace,  to  any  person,  to 
keep  an  ale-house,  inn,  &c.  every  such  person  sha/l  enter 
into  a  RECOGNIZANCE  in  10/.  with  two  sufficient  sure-        ^ 
ties,  each  in  5/.  or  one  sufficient  surety  in  10/.  under  the 
usual  condition,  *'Jor  maintaining  of'  good  order  and 
**  RULE  within  the  same." 

By  §  2.  It  is  enacted,  that  no  licence  to  keep  the  same 
shall  be  granted  to  any  person  Nor  licenced  thtyear 
preceding  ;  unless  such  person  produce,  at  the  general 
meeting  of  the  justices  iu  September,  a  certificate 
under  the  hands  of  the  parson,  vicar  or  curate,  and  the 
major  part  of  the  churchwardens  and  overseers,  on  elseo/' 
three  or  four  reputable  and  substantial  home-keepers 
and  inhabitants  of  the  parish  or  place  where  such  ale- 
house is  to  be ;  setting  forth  "  that  such  person  is  of 
•*  good  fame,  and  of  sober  life  and  conversation.'*  And  it  r  ^^^  -, 
shall  he  mentioned  in  such  licence^  "  that  such  certificate^  J 

**  teas  produced:''  otherwise  such  licence  shall  be  null 
and  void. 

By  §  3.  No  licence  shall  intitle  any  person  to  keep  an 
ale-house  m  £/;iy  oth'e.m  place,  than  t[\2X  in  uhich  it  was 
FIRST  kept,  by  virtue  of  such  licence:  and  such  liceiice, 
xcith  regard  to  all  other  places,  shall  be  null  and  void. 

Ow  Friday  \9>i\\  of  November  M o7 ,  Mr,  ^or/ow  again 
moved  (and  moved  it  as  a  new  original  motion)  for  an 
INFORMATION  agaiust  these  two  justices  of  peace;  who, 
he  said,  had  at  their  last  general  September  meeting  for 
jijranting  licences,  still  persisted  in  refusing  to  grant 
this  licence,  notwithstanding  what  had  already  passed  in 
this  court  upon  the  same  subject  and  occasion.  Of  this 
fact  he  had  affidavits:  and  he  also  produced /rwA  and 
circumstantial  affidavits,  as  to  the  merits ;  viz.  the  necessity 
of  such  a  licence,  and  the  conduct  of  the  justices  in  their 
opposition  to  it. 

Lord  Mansfield — What  passed  before,  ,\>^as,  "  that 
"  the  court  did  wo^  think  any  thing  criminally 
**  imputable  to  these  justices."  The  court  then  gave 
DO  opinion  as  to  obliging  them  to  grant  the  licenc^r 
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17^9^  ^"^  ^"  ^^^  contrary,  expre&sly  adjouraed  the  codsU 

REX  deration  of  the  reasons  of  their  refusal. 

y  This  former  rule  was  only  kept  ou.  foot,  in  order  to 

V'OUNO  and         obtain  the  mateuial  end  of  it:  butas  to  the  beba-' 

PITTS,  viour  of  the  justices,  with  regard  to  the  criminal 

complaint  against  them,  the  court  discharged  them 
from  any  imputation  of  crime  or  arbitrart/  intention 
to  oppress  the  man. 

Ihe  COURT  therefore  now  made  the  tike  rule^ 
upon  these  fre&h  a^idavits^  as  they  had  made  upon  the 
former;  and  ordered  that  both  rules  should  come  ou 
fogether, 

ISir  Richard  Lloyd(o\t<Saturday  1 1th  of  February  1758,) 
picco.dingly  shewed  cause  upon  both  rules. 

He  oteerved  that  it  was  a  sort  of  rule  never  before 
granted  %  and  which  he  had  known  refused  twenty-five 
years  ago.  He  said  he  never  kuew  a  rule  made  upon 
justices,  to  shew  cause"  why  they  did  not  grant  a  licence^* 
OT  to  enforce  them  to  do  so ;  unless  there  was  some  charge 
of  corruption,  partiality,  bias,  or  other  imputation  upon 
)he  justices* 

Lord  Mansfield  answered  that  the  affidavits  upoa 
which  the  original  motion  was  mrde  did  import  such  a 

Crrq  1  charge; — and  the  motion  was  ori^inalty  made  upon  that 
^  foot :  and  that  the  rule  was  put  into  its  present  form,  out 
0/'  TENDERNESS  to  thcsf  gentiemen^  and  regard  tT>  the  fair* 
ness  of  their  character. 

And  they  did  indeed,  upon  the  former  cause  shewn, 
appear  to  bey;re  froiii  blame,  as  to  a  ly  criminal  impu* 
jfcation. 

But  yet  if  they  have  wo  reas  mnhic  objection  to  the  man, 
Ihey  OUGHT  to  licence  him  :  and  if  they  have  any  reason^ 
they  OUGHT  to  civl  it,(a)  ¥o\  though  they  have,  it  is 
true,  a  dtscredon  in  theee  cases,  yet,  it  must  not  be  per- 
piiUed  to  them  to  exercise  an  aubitrary  and  uncon- 
TROLLED poavr  over  the  righi»  of  other  people,  and  in 
.cases  where  their  livclihQods^fe  so  essentially  concerned. 

Sir  Richard  Lioyd  argued  and  insisted  that  the  legis- 
Inture  has  made  them  the  sole  jufiges,  as  being  such 
who,  from  their  residence  on  the  spot,  must  best  know  the 
persons  and  their  characters,  and  also  tlie  circumstances 
of  time  and  place:  and  the  legislature  has  even  excluded 
justices  of  peace,  oi  other  divisions.     And  the  Justices 


[a)  It  Beems  that  though  the  man  was  unexceptionable, 
yet,  if  there  was  a  sulFicicnt  number  without  the  new 
one,  that  was  a  sufficient  reason  for  refusing  the  licence, 
for  the  reason  given  post  563.  Per  Foster,  3.  clearly  ;  mi 
(Ls  it  seems  per  {jOrdMant/ield,post  562a9d  5<H* 
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ihm  inirustett  have  a  right  to  ^'iK^e  for  tuesiselves:      t7<g 
no  man  can  judge  for  another.    And  this  pom     '    -      -  j 
to  them,  by  the  constitution^  by  the  legislature^ 


no  man  can  judge  for  another.    And  this  power  is  trusted 
them,  by  the  con4^t7tf^to;iy  by  the /eg»/a^//rf « 
It  may  be  very  dangerous  to  them,  to  be  obliged  to  give  '     ^m 


their  reasons    publicly:   though  they  may  have  very  suf^ 
ficient  ones  to  satisfy  their  own  minds,  and  to  direct  their     ^^^'^^ 
dSE^n  judgment 

And  if  they  are  thus  intrusted,  why  are  they  liable  to 
be  called  to  an  account  by  any  other  jurisdiction:  unless 
they  act  faultily  and  wilfully  wrong?  Indeed,  if  they  do 
wilfully  wrong,  let  them  be  punished :  but  where  they 
act  quite  conscientiously,  they  are  fiot  accountable  to 
<iny  body. 

Now  these  gentlemeu  say,  and  they  swear  too,  **  that 
they  rea//y  judge  this  house  Xjq\}q  an  improper  house  ; 
andM/s  person  to  be  an  improper  person  ;  and  that 
this  is  their  real  and  sincere  opinion.* 
This  question  affects  all  the  justices  in  Ensland :  (I 
mean,  setting  aside  the  imputation  of  wilful  misbe- 
haviour.) 

Lord  Mansfield— Most  certainly.     No  body  doubts 
of  the  thinc^:  setting  aside  every  degree  of  imputation: 
it  will  not  bear  an  argument. 
Sir  Richard  repeated  the  justices  reasons  for  their  refu- 
sal; and  concluded  with   insisting  on  their  right  to 
judge  for  themselves. 

Mr.  Young  being  in  court,  spoke  (very  handsomely)  in  p  ^Qq  1 
exculpation  of  himself  from  any  ill  intention;  and 
declared  very  solemnly,  "  that  he  had  acted  accord- 
''  ing  to  his  real  sentiments,  and  the  best  of  his 
**judpnetit*' 
Lord  Mansfield — It  is  a  matter  of  too  much  con- 
sequence, and  too  much  length  too  (as  I  am  obliged 
to  go  away,)  to  be  determined  now  immediately; 
and  it  may  as  well  stand  over  till  next  term,  as  so 
little  time  of  this  term  is  left. 

Adjourned. 

On  Thursday  13th  of  jipril  1758.     This  case  being 

mentioned  again— Lord  Mansfield  proposed  altering 

the  rule,  by  making  it  ••  to  shew  cause  why  there  should 

**  hot  be  an  information  against  them:"  for  so,  he 

said,  it  was  originally  moved,  and  this  was  the  true  and 

proper  foot  to  argue  it  upon ;   (and  Mr.  Norton  declared 

that  he  proposed  to  argue  it  upon  that  foot :) — Though  in 

tenderness  to  thejustices,  and  lest  the  country  should  run 

away  with  a  notion  of  their  being  under  a  criminal  chaise, 

it  had  been  put  into  the  form  that  it  at  present  stands  in. 

{V.  ante  p.  557.)    And  Mr,  Nares,  counsel  for  the  two 

justices,  not  opposing  or  objecting  to  this  alteration — 

the  ruia  was  altered  accordingly. 
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17^8.  And  now  this  affair  coming  on  again,   (for  the  last 

HEX        time;) 

V.  Lord  Manffield  again  declared  that  the  argument 

YOUNG  and  ought  to  be  taken  up  upon  the  foot  of  criminality  in  the 

PITTS,      justices :  for,  it  was  so  oritrinally  moved;  it  was  the  proper 

nature  oi  the,  question;   it  was  so  understood  by  every 

body,  and  so  meant   by   the    court.     For,  (as  he    again 

explicitly  declared,)  there   was  no  pretence,  upon  any 

other  foot,  to  make  a  rule  upon  the  justices,  who  have  a 

discretionary  jurisdiction  given  them  by  the  law.    But 

♦V.  port. 578.  though   *  DISCRETION    does    mean,    (and    can    mean 

a  fourth  de-     nothins;  else  but)  exercising  the  best  of  their  judgment  upon 

llnitlODof  dif*  Ai  •         -.1*.        11     r       -i.  ^  •xK.u-      i*'       °-         i_     ^  •» 

cretion.  "^^  occasion  that  callsi  tor  it;  yet  it  this  discretion  be  ffi/- 

fulli/  abused,  it  is  criminal,  and  ought  to  be  under  the 
control  of  this  court. 

Mr.  Nares  and  Mr.  Thurlow,  for  the  defendants,  there- 
upon argued  strongly  and  very  largely,  that  the  justices 
had  beeh  so  far  from  acting  criminally,  that  they  had 
ticted  rightly, properly,  and  honestly:  and  they  hinted  that 
the  court  had  already  exculpated  them  from  any  crimi^ 
vality  of  behaviour. 

1'he  legislature  have  left  this  jurisdiction  so  absolutely 
to  the  justices  of  the  particular  division,  that  no  appeal 
will  lie  from  their  determination  ;  as  appears  by  1  Salk. 
45:  which  is  expressly  so,  and  is  cited  in  2  Strange  SSI, 
as  a  proof  of  this  position. 
f  561  1  Neither  will  any  mandamus  lie  to  the  justices,  to  oblige 
them  to  grant  the  licence;  even  though  they  should 
appear  to  have  refused  it  upon  reasons  which  may  be 
looked  upon  as  very  suspicious  at  least,  if  not  very  im- 
proper. '2  Strange  881.  {Rex  v.  Justices  of  Worcester) 
Giles  s  case. 

Nor  will  the  court  grant  an  information,  for  refusing  to 
grant  a  licence.  Rex  v.  Justices  of  Nottingham  :  where, 
they  said,  an  information  was  denied. 

But  Per  Cur.,  that  case  was  an  abuse,  2, gross  abuse,  of 
their  discretion :  and  the  information  was  therefore 
granted.     And  so  it  was  in  the  CHse of  Bridgedcater, 
upon  the  same  foot,  of  abuse  of  the  discretion  intrust- 
ed to  them. 
The  counsel  for  the  two  justices  next  observed  that 
Days  having  for  many  years  had  a  licence  to  keep  a  pub- 
lic house  m  another  parish,  was  quite  an  immaterial  civ^ 
cumstance  :  for,  by  26  G.  2.  c.  31.  §  3.  such  licence  was 
absoluttly  null  android,  with  regard  to  all  other  places. 
{P\  ante  558.) 

The  aQidavits  on  both  sides  being  then  all  distinctly 
read,  it  appeared  (upon  the  whole  matter)  that  these 
twojustices  had  acted  in  this  matter,  with  fairness, 
impartiality,  candor^  and  Justice ;  tb^t  they  realbf 
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and  sincerely  thought  both  the  maa  and  the  hotise       17^0 
IMPROPER  io  be  licenced :  and  that  they  had  very  good 
and  sufficient  reasons  for  so  thinking  and  determining.       ^^^ 
Whereupon,  their  counsel    concluded    with    praying         ^'        , 
that  the  rules  made  upon  them  might  be  discharged  with  young  ana 
Jull  costs. 

Contra^  for  the  prosecutors, Mr.  Norton,  S(c.  urged  their 
reasons  for  making  the  rules  absolute. 

The  main  tendency  of  the  arguments  of  the  •  counsel 
in  support  of  these  rules^  was,  to  shew  that  the  re- 
fusal to  grant  this  licence  to  Dai/,  arose  from  par- 
tiality to  Mr.  Barker  the  lord  of  the  manor,  who  was 
the  proprietor  (the  landlord)  of  the  other  public  house 
already  established  in  the  parish. 

Lord  Mansfield  once  more  declared  "  that  this 
court  had  no  power  or  claim,  to  rev iezv  the  reasons  of 
justices  of  peace,  upon  which  they  form  their  judg- 
ments in  granting  licences;  by  way  of  appeal  from 
** /their  judgmiTnts  or  ovek-ruling  /A«  discretion 
"  intrusted  io  them." 

But  if  it  clearly  appears  that  the  justices  have  been 
partially,  ;?2a/f aoi/5/y,  or  corr</p//^  influenced  in  the  ex er- ^      562  J 
cisEofthis  discretion,  and  have  (consequently)  abused 
ilie  trust  reposed  in  them,  they  are   liable  to  prosecution 
by  indictment  or  information  ;  or  even,  possibly,  by  action, 
if  the  malice  be  very  gross  and  injurious. 

If. their  judgment  is  wrong,  yet  their  heart  and 
INTENTION  pure,  God  forbid  that  they  should  be  punish- 
ed! and  he  declared  that  he  should  always  lean  towards 
favouring  them;  unless  partiality,  corruption,  or  malice 
shall  clearly  appear. 

The  present  question  therefore  only  is, "  whether  these 
"  gentlemen  have  been  guilty  of  ?ix\y  partiality  or  malice, 
**  (for  corruption  is  not  pretended,)  in  the  refusal  of  this 
**  licence/* 

Then  he  went  minutely  and  accurately  through  all 
the  particulars  both  of  the  chaise  and  of  the  defence. 
And  he  thought  that  upon  the  first  original  motion,  the  ' 
justices  appeared  to  have  been  mistaken  in  the  grounds 
of  their  refusal ;  in  that  they  fixed  it  upon  the  want  of  the 
ministers  and  churchwardens  signing;  which  they  judged 
to  be  requisite  by  the  2G  G.  2.  c.  31.  (when  it  was  not.) 
However,  in  this,  they  were  not  criminal;  though  they 
were  mistaken.  And  at  that  time,  they  had  no  personal 
objection  to  Day,  And  therefore  it  was  (from  all  that 
then  appeared)  reasonable  to  expect  that,  upon  enlarging 
the  rule,  they  would  at  their  next  meeting  grant  the 
licence ;  which  they  had  before  refused,  upon  a  mistake,  of 
which  they  were  subsequently  informed* 
JButsiNC£  this,  and  antecedent  to  such  next  meeting, 


.963  Easter  Term,  31  Om.  9. 

1 758.      ^^^Te  are  come  out  several  strong  l*Bft8)tiir A  t  dhjetiiom  to 
^gx       Day  himself;  (which  these  justices  were  the  I^ropea 
V.        j^^^^oi\)  namely,  his  keeping  and  havings  long  kept  a 
YouKGand 'l^"^^  ^^^  publicly  retailing  ale,  Wine  and    apirituous 
FiXTs.     'iQuorSy  without  being  licensed  thereto;  his  having  beeh 
twice  convicted  of  sellins  spirituous  liquors  without  a 
licence :  his  suffering  a  day-labourer  to  drink  a  whole 
day  in  his  house,  in  harvest-titne,  And  afterwards  vindi- 
cating it;  his  having  been  charged  with  ^  fraud,  upon 
oath ;  besides  an  allegation  in  one  of  the  affidavits,  **  that 
*'  two  notorious  highway-men  and  robbers  appeared  at 
**  least  to  have  used  his  house  as  a  ptiblic  bouse,  if  they 
"  enjoyed  no  other  and  more  particular  kind    of  bar- 
"  hour  and  protection  in  it." 

And  in  respect  to  the  house^  the  justices  now  sWear  that 
they  are  clearly  of  opinion  "  that  one  house  is  SulBcient*' 
And  they  likewise  clear  themselves,  by  the  ttio^  sOldnih 
assertions  in  their  affidavits,  of  all  rr/Miita/ imputation. 
f    563    1     Therefore  he  concluded  with  declaring  it  as  hiso^in- 
^  "^  ion  that  there  was  no  sufficient  foundation  for  a  CttiiliilAL 

charge  against  these  justices. 

Mr.  iust.  DfiKisoN  concurred. 

He  also  expressly  allowed  the  di^ereliondt^  powef  of  the 
justices  in  granting  licences ;  without  appeal  from  thdr 
judgments,  or  having  their  Jtf^  and  hontsi  reasons  i^maiietf 
by  any  body.  But  yet  an  improper  and  tt^jaitesereisecX 
the  discretion,  he  said,  ought  to  be  under  control. 

But  it  must  be  a  clear  atid  AtP An tnt  partiality ^  or 
^Iful  misbehaviour ^  to  induce  the  court  to  grant  an  infor- 
mation: not  a  mere  error  in  judgments  And  here  is  cer- 
tainly NO  clear  and  apparent  partiality,  or  frt/)fa/ misbeha- 
viour, in  these  j  ustices. 

Therefore  the  rules  ought  to  be  discharged. 

Mr.  Just.  Fost  AE  concurred  in  the  general  principles 
before  laid  down :  and  he  thought  that  there  was  no 
evidence  of  partiality,  malice  or  corruption,  in  the 
present  case. 
[Poll.  564.]  He  declared  against  increasing  the  number  of  public 
hoiises;  »nd  gave  several  strong  reasons  agahMliit:  and 
therefore  he  thought  the  justices  far  from  being  to  blame, ' 
in  having  cometaa  resolution"  not  to  increase  them.** 
And  he  was  satisfied  that  the  justices  had  reason  sufficient 
to  refuse  this  /wrrffcufaf  licence ;  both  with  regard  to  the 
Atwse,  and  also  with  regard  to  the  man  refused. 

Mf .  Just.  WixMOi  concurred. 

He  was  very  explicit,  that  the  solb  di$creiion  of 
granting  licences,  is  in  the  justices  of  the  division*: 
and  he  moreover  gave  very  good  reasons  why  it  should 
be  so. 

And  this  point  (heobsenred^)  is  admittlsd  at  the  btr. 
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Th^n,  the  mU  discretion  being  in  thenh  the  buleis       17^8. 
in  variable, "  that  this  court  will  never  interpose  to  punish       r  ex 
**  B  justice  of  peace  for  a  mere  error  in  judgment."    <  v. 

'    Therefore,  even  supposing  them  to   have  been  mis- young  and 
taken  from  beginning  to  end,  yet  there  is  no  ground,       pitts. 
from  any  of  the  affidavits,  to  infer  ^vty  partiality,  malice,  r     ^54    ] 
or   corruption :  there  is   not   the  least  Jact^  whereupon  ^ 
sufficiently  to  found  any  such  apprehension  and  belief, 
even  in  the  complainants ;  and  the  justices  themselves  do 
(DOSt  9oltmttfy  BEN  Y  it  in  their  affidavits. 

Per  Ci/r.Doth  RULES  discharged,  with  costs. 
Lord  Mansfield — There  are  two  distinct  reasons 
why  we  should  give  costs:  one,  with  regard  to  the 
person  compiainina;  the  other,  with  regard  to  the 
persons  ro/Ti/^/ai/iea  of.  For,  it  appears,  upou  th« 
affidavits,  that  />oy  (the  person  complaining)  ba^i^yv 
severed  in  keeping  this  house  without  a  licence: 
and  it  now  appears  that  the  justices  who  arecorn- 
plained  of». have  acted  tK)th  honeUlj^  and  tegaUv  in 
fefusingto  grant  it,  in  a  place  where  there  was  atrea'  [Anlt  H5.] 
dy  a  sufficiency. 

V.  po$t,pa.6D3.  Rei  v.  jithay.Usq.  St.  1758.  32  O. 
2.  B.  R.  a  like  point :  ana  ite^r  v.  Williams^  Rex  v. 
Davis,  and  Rex  v.  Baylii  et  aV;  all  three  in  P. 
1702, 2.  G.3.  pos/,  pa.  1317,  &a318. 

Rex  versm  Inhabitants  of  MACCtESf  lEtn.      *    ?*'"T^!l'c1^* 

April,  1758. 

See  this  case  abridged,  in  the  table;  and  at htr^e, 
in  the  quarto-edition  of  my  Settlement- 
cases,  No.  146.  pa.  458. 

Rex  versus  Episcopum  Dunelmensem.  Monday, 84tli 

April,  175S. 

MR.  Willes,ox\  behalf  of  Dr.  'S^^^^'^«,p»'ebendaryof  the  ^^^^^^^^  ^ 
second  stall  in  the  cathedral  church   of  Darham.  j^^SfiMi^ 
moved  for  a  mandamus  to  the  bishop,  commanding  him  tttfrtiMliit 
to  exercise  his  visitatorial  po^er  av%r  \he  ternporal' yowm^MMf 
tics  of  that  church,  in  the  instance  herein  after  mentioned:  ■.•**■*•'  ^ 
(in  which  Dr.  Sterne  had   applied  to  the  bishop  to  exer-       * 
cise  it ;  v?bo  refused  to  do  so,  unless  under  the  authority 
of  this  court) 

And  he  alledged  that  such  visitatorial  power  is  giv6B 
to  the  bishop,  by  the  40tfa  of  their  statutes. 

And  there  is  no  other  method  of  trying  this  quesiioii, 
but  before  the  bishop  as  visitor* 

Mr.  Norton,  for  the  bishop,  said  that  the  bishop  Wis 
not  satisfied  that  he  hadiiicA  a  pomer;  and  therefore  h« 
proposed  that  the  dean  and  chapter  sbouid  be  i*aUed  in, 
t^  liti^te  it. 
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1758.  ^'  B'  The  merits  of  the  question  were  "  whether  the 

jjEX  "  successor-prebendary  (Dr.    Sterne)  Imd  a  right  to 

V.  "  two  years  and  a  half  profits  accruing  duritig  the 

EPiscopuH         ''  vacancy  of  the  stalls  from  the  death  of  Dr.  Bensofip 

DUNEL-  "  Bishop  of  G/oMcesrer,  (the  last  preceding  preben- 

ME2iSEM.  "  dary :)  which  intermediate  profits  the  other  preben- 

"  daries  had  received,  and  divided  amongst  them." 
[?.  C.  Sajer*f      Lord   Mansfield  thought  that  an  action  at  law  was 
Reportfi  84.]   the  proper  method ;  and  instanced  the  case  of  Dr.  Young  ▼. 
Dr.  Lynch,  P.  26  G.  2. 1753.  B.  fi. ;  and  mentioned  like- 
wise canon  Seagars  case  (who  was  a  canon  of  the  church 
of  Salisbury)  in  Chancery. 

"  Whether  the  bishop  can  have  2l  jurisdiction  to  deter- 
**  mine  this  point;  or  whether  matters  of  property  in  cathe- 
•*  drals  can  be  determined  otherwise  than  according  to 
"  the  course  of  the  law  of  the  land^  is  a  great  question." 
And  certainly,  the  dean  and  chapter  must  have  an  oppor- 
tunity to  shew  cause  against  a  mandamus  being  issued  to 
the  bishop,  to  exercise  such  a  jurisdiction. 
(^  568  3  ^"^  i^  ^^i^  particular  case,  the  question  must  be  litiga- 
^  ted,  not  only  with  members  of  the  body ;  but  with  txecu- 

tors  and  administrators  of  deceased  prel^endarifes :  over 
whom^  the  bishop  (supposing  him  visitor,  and  as  visitor 
to  have  conuzance  of  such  a  case,)  can  have  no  power. 
Which  alone  is  decisive  against  his  jurisdiction  in  this 
question. 

Mr.  fVilles,  perceiving  the  court  so  strongly  against 
him,  agreed  to  take  nothing  by  his  motion. 

Rex  versus  Peters,  et  al'. 

or 

Cavil  versus  Buknaford  et  al'. 

Inferior  court  IMTR*  Hussey  shewed  cause  against  the  issuing  of  a 
mij  let  aside  ITl.  mandamus. 

to  try  the  February  1758)  for  a  mandamus  to  be  directed  to  the 
tneriti;  but  defendant  John  Peters,  the  county-clerk,  (who  was  the 
cannot  set  steward  of  the  court,)  and  also  to  the  free  suitors  of  the 
diet  exc*^*^*  c^^'^^y"^^"'*^  ^f  ^^6  county  of  Cornwall,  commanding 
forirr^ula-  them  to  proceed  to  final  judgment  in  a  certain  cause  by 
riiy.  plaint  in  replevin,  commenced  in  the  said  county-court, 

[See  7  Mod.  between  John  Cavil  plaintiff,  and  John  Bumafbrd, 
650^7Vin*24  ^^^^^¥  Pomery,  and  Nicholas  Pelyne,  defendants;  in 
pi.  10.  Saycr  '  which  cause  the  said  John  CaviV  obtained  an  interlocutory 
S02.]         '  judgment  in  the  said  county-court. 

The  case  in    short,  was — that  Burnaford   distrained 

Cavil,  for  rent  i  Cavil  brought  a  replevin^  in  the  county* 
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court  of  Cor/ia?fl//;  an  interlocutory  judgment  was  17«58- 
regularly  entered;  and  a  writ  of  inquiry  of  damages  execu-  ^ex 
ted  thereupon;  and  2d.  assessed  for  damages,  and  55.  y. 

for  costs,  and  so  much  moUP  costs  as  the  court  should  peters 
allow.  This  inquisition  was  set  aside  for  irregularity^  etal',  or 
(viz.  want  of  notice  of  executing  the  writ  of  inquiry.)  cavil 

'J'he  defendant's  advocate  there  then  moved  "  to  set         v. 
aside  the,  said  (regular)  interlocutory  judgment     burna- 
itself;  upon  the  defh^anf  spaying  the  costs  of  entering       ford. 
ity  (to  be  taxed  by  the  steward,)  ana  on  avowingissuably :  * 
and  afterwards,  on  a  subsequent  motion  **  to  make  such 
rule  absolute,"  it  being  urged  by  the  other  side,  "  that 
that  court  had   no  power  to  set  aside  a  regular  judg- 
ment," the  judge  took  time  to  advise.    At  a  future 
court,  after  inquiry  from  ancient  practisers  in   the  said 
court,  and  being  informed  that  it  had  been  the  constarit 
custom  and  usage  of  it'*  to  set  aside  interlocutory  judg*  j"     ^gg     "1 
"  ments,  any  time  before  executing  writs  of  inquiry  therein^  ^ 
ON  the  defendant* s  paying  the  costs  of  entering  the  same 
judgmenis,  and  pleading  issuably  to  such  actions  instan* 
"  ter;"  and  after  having  fully  considered  the  affair  in  all 
its  circumstances;  and  apprehending  it  to  be  agreeable 
to  the  practice  of  this  court ;  he  declared  his  opinion 
"  that  it  ought  to  be  set  aside^  and  the  defendant's  avowry 
received,   they    having  paid  the  costs,  at  the  time  of 
filing  it  de  bene  esse^   (which  had  been  done  in  the 
interim  :)  and  accordingly,  he  made  a  rule,  thus — "  Cavil 
V.  Burnaford  et  af.     It  is  ordered^  S^c.  that  the  inter- 
locutory judgment  entered  in  this  cause  he  set  aside, 
"  on  payment  of  costs  taxed;  and  that  the  avowry  filed 
in  this  cause  de  iewe  esse,  last  court-day,  be  now,  on 
consideration  of  the  court,  made  absolute:  and  there- 
fore rule  for  the  plaintiff  in  replevin  to  plead   in  bar 
"  to  the  avowry." 

And  the  judge  of  tiiis  inferior  court  swears  "  that  he 
**  acted  with  the  utmost  impartiality  in  the  affair,  antl 
**  according  to  the    best  of  his  judgment  and    under-  ' 

••  standing;  and,  he  apprehends  and  believes,  according 
"  to  the  constant  usage  and  practice  established  and 
"  observed  in  the  said  court.'* 

Mr.  Whitaker's  motion  was  grounded  upon  t\\e  inferior 
judges  having  exceeded  his  authority.  And  he  had  cited 
2  Strange  S'ZS.  Fox  v.  Glass,  H.  17 '28.  2  G.  2.  as  thejirst 
time  that  even  this  court  had  set  aside  regular  judg- 
ments; and  1  Strange  39"^.  Bayly  v.  Boorne,  M.  7  G.  2. 
where  they  doubted  of  an  t///enW  judge's  having  such 
a  power. 

.  On  Friday  last,  (2lst  Jpril,  175S,)  Mr.  Hussey  shewed 
cause  why  this  mandamus  should  not  issue.  And  he 
made  the  two  following  questions— 
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Ist.  Whether  the  judge  or  steward  of  an  wferiorcQari 
has  a  right  to  set  asipk  iftiirheutory  JdtdgwmiU  r&gu* 
LARLY  obtained: 

2d.  Whether  in  this  pabular  case,  the  steward  of 
(Us  infi^riof  court  had  a  right  to  do  as  be  bad  dona,  aod 
as  is  the  practice  of  ih&i  inferior  court 

As  to  the  l9t  question — he  agreed  they  eenaoi  grant 
new  trials,  1  Sa/k.  Wl.  Regina  v.  Hill  et  ei\  and  2  Salk. 
QM.  the  case  of  Bristol  (which  is  S.  C.)  Brvke  \.  Ewers 
et  «/*,  1  Strang  1 13.  S.  P.  a  mamdamus  issued  to  a  judge 
of  an  inferior  court,  **  to  give  judgment;"  thougk  be  had 
granted  a  new  trial.  Therefore  he  w6uld  not  contend 
that  an  inferior  court  has  a  right  to  set  aside  a  regular 
judgment,  unless  it  be  to  let  in  the  merits. 

But  thev  mm/  do  it  in  order  to  try  the  merits.  2  Salk 
^  650.  In  the  case  of  the  mayor  and  aldermen  of  Bristolf 
it  was  hoiden,  **  that  an  inferior  court  could  not  grant  a 
**  new  trial.*'  However,  it  was  long  since  done  by  this 
court:  and  they  would  alsoybrmfr^  set  aside  regtUar 
judgments,  on  putting  the  plaititiff  in  as  good  condition 
as  before.  And  it  does  not  appear  how  the  court  came 
to  leave  it  off;  as  Sir  John  Strange  ssiys  (in  the  case  of  fox 
V.  Glass)  that  they  had  done. 

And  it  seems  right  i A  itself,  and  agreeable  to  natund 
justice,  to  permit  inferior  courts  to  set  aside  regular  f Ji/fr- 
/ori//o/y  judgments,  in  order  to  let  in  a  trial  of  the  merits. 
Indeed  it  is  reasotiable,  not  to  permit  them  to  set  aside 
the  verdicts  of  Junes;  which  is  an  exceedingly  diffeient 
case  from  a  judgment  by  default. 

As  to  the  2d  question— in  the  present  case,  the  stew- 
ard acted  rightly  and  reasonably,  upon  the  circumstan*- 
ces  attending  it. 

Mr.  fVhitaker  contra,  for  the  mandamus. 
The  letting  in  the  (rial of  the  merits,  makes  no  difference, 
t  say  that  an  inferior  court  can  not  set  aside  a  regular 
judgment  after  they  have  once  exercised  their    authority. 
In  1  Strange  392.  Baib/  v.  Boorne,  M.  7  G.  2.  B.  R.    The 
court  thought  it  a  question  that  deserved  consideration, 
**  whether  the  judge  of  an  inferior  court  coii/d  do  it.^ 
And  there  is  no  more  reason  why  they  should  have  this 
poorer,  than  that  of  setting  aside  verdicts.     They  have  no 
such  diseration.    "  Discretion*'  is  another  word  for  *'  irr6i- 
"  traiymilir 
Lord  Maksftelo  denied  this  intetpretation  of  the 
term  discretion;  and  referred  to  what  was  aaiil  (a  few 
daya  ago  in  the  case  of  Rex  v.  Young  and  Pitts,  %s 
ante  pa.  560,  56\,  and  562.)     And  he  said  tbatdis? 
cretion  is,  as  Lord  Cohe  says,  diacaroere  per  Ugem, 
^uid  sitjnstum. 
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To  which  observation,  Mr.   Just.  Wilmot  desired  1753. 

to  add  another,  from 5  Co,  100.  a.Rookes  case:  "  dis-  ^^^^ ' 

**  cretion  is  a  science  and  understanding  of  distin-  ^ 

"  guishing  and  discerning   between  falsehood  and  peters 

•*  truth,  &c.  4rc.  and  not  to  do  according  to  arbitrary  ^^  ^y  ^^ 

**  mil  SLTid private  affection^  cavil 

Mr.  WuiTAKER — But  these  inferior  judges  have  no  ^ 

tort  of  discretionary  power  of  any  kind.  «„„\, . 

¥  %M  rnt     ^       •'        r  n    •!  Ti  BURNA- 

Lord  Mansfieli>— That  case  o\  Baily  v,  Boome,  in      pQ^jj 
1  Strange  392.  only  says    *•  that  it  was  a  question  that  de- 
"  served  con$ideratiofL*  But  tbeve'is  no  precedent  or  autho'^  ^  ^ 

ritt/  to  the  contrary  of  their  having  such  a  power.  L     ^' *     J 

And  it  seems  a  power  necessary  to  the  exercise  ofjudica^ 
^iire;  and  is  very  different  from  the  case  of  setting  aside 
verdicts.— TAis  power  to  set  aside  interlocutory  judg- 
ments, seems  incident  to  justice. 

However,  both  Lord  Mansfield  and  the  other*  ^^^  *ysx.3v^, 
judges,  thought  it  might  not  be  amiss  to  look  into  Fottcr  mm 
it.     And—  absent. 

Mr.  Just.  Denisox  intimated  as  if  there  was  something  +  It  wai  in 
of  this  sort  before  the  court,  in  f  i*.  28  G.  2.  B.  R.  Hil.  1754.  27» 

Cur'  advisare  vult.  29  g^^.^I^. 
And  now  Lord  Mansfield  delivered  the  opinion  of  the  ^^,\\  V/litcf- 
court;  having  first  desired  Mr.  Hussey  to  state  the  case,  more:  V.pott. 
for  the  sake  of  the  students  :  and,he  took  this  opportunity  6V9. 
of  observing  and  declaring  "  that  nothing  misleads  so  much  -^ 
*•  as   i^eporting  the  determination  of  courts  of  justice, 
•*  without  having  a  suificient  and  correct  state  of  the  case  ;" 
which,  he  savd,  was  only  an  ignis  fatuus^  leading  people 
into  error  and  mistake. 

Here,  the  question^  upon  the  true  state  of  the  case, 
(which  V.  ante  pa,  068.)  appears  to  be  "  whether  an 

**    INFERIOR    court  haS   POWER  to  SET  ASIDE  O  REGULAR 

**   iNTERLOCUTOKvJt/rfgwe/i/ ?7»  ORDER  ^0 /e<  in  the  trial 

"   O^  the  MERITS." 

And  we  are  all  of  us  of  opinion,"  that  they  have  such 

**  a  power."     There  is  no  authority  nor  even  dictum^  to 

the  contraiy :  nor  is  there  any  reason  why   they  should 

not  have  such  a  power  :  which  is  incident  to  the  doing  of 

justice. 

Indeed  there  Are  authorities  which  say,  "  that  an  infe- 
"  rior  court  can  not  grant  a  new  trial,  or  set  aside  the 
"  vEHDiCT  o/ia  JURY,  but  for  irregularity," 

But  there  may  be  many  reasons  why  they?Tnay  be  "^ 
permitted  to  set  aside  an  i?dcrlocutory  judgment,  in  order 
to  let  in  the  «i2e7v>5 ;  which  reasons  will  not  hold  so  far 
as  to  make  it  allowable  for  them  to  set  aside  the  verdict 
*'  (^  a  jury;  (ooeof  which  reasons  may  be  that  wo  attaint 
'*  lies  upon  a  veidict  give»  iikan  imferi^f^  coi|^*t.")  AmI 
indeed  the  setting  aside  a  verdict  of  a  jury,  is  too  great 
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1758.      ^  power  to  be  intrusted  to  an  tiT/erior  jurisdiction.     Yet^ 

REX*      ^^  ^^^*  all  of  us,  clearly  of  opinion  **  that  they  may 

Y^  "  set  apide  regular  interlocutory  judgments,  in  order 

PETERS    **  ^^  ^^^   *'\n  the  merits  :'*  both  upon  the   reason  of  the 

€t  aF  or    thing,  and  for  the  cowre/iie/fcf  attending  it. 

CAVIL  That  case  in  1  Strange  3P2.  of  Bailey  v.  Boorne  (K.  ante 

y  p.  570.)  proves  nothing  at  all  against  this.  And  in  I  Strange 

BURN  A-     ^09' Jewell  v.   //i7/,  i/.  SG.  1.    An  inferior  judge  set 

FOR  D.       ^side  ei?e;i  a  verdict,  for  irregularity y  (or  rather  for  surprize :) 

'       which  this  court  allowed  he  might  do. 

L      '^7^2    J      Mr.  Just.  Denison  added,  that  in  the  case  ofEaet^ell 

V.  Liver fnorey  (F.  ante,  p.  571.  in  margine)  it  seemed  to 

•  It  *  t  ^  understood  and  agreed  at  the  Rar,  "  that  an  inferior 
that  there^as  "  ^*ourt  could  not  set  aside  a  verdict,  *  at  all  :'*  but  he 
no diftinctioii  ^inds  that  he  has  written  a  note  at  th^  bottom  of  that 
expreiied.  in    case,  importing  that  Ae  Aim«e//thought  that  it  pught  not 

*  f^h'^f"**'**"  ^^  ^^  taken  for  granted,  so  generally  as  this  is  laid  down, 
ButBo  iw^n-  **  that  they  cannot  do  it  ♦  at  all;  for  that  he  thought 
laritywai  that  an  inferior  court  may  set  aside  even  a  verdict,  for 
there  pretend-  irregularity;  though  they  are  not  to  be  trusted 
cd,  oraoy        with  a  power  of  setting  aside  verdicts,  upon  the  merits. 

aite     teJTt"        '^"^  ^'"*'  ^^  ^^*^'  ^^^^  certainly  the  right  distinction : 

'  be  given  for  *^'^-  '^'^at  they  may  set  aside  even  verdicts,ybr  irregularity ; 

setting  aside  but  not  upon  the  merits, 
that  verdict,         Wherefore  Per  Cur.  unanimously, 

WM  ^h*Jd^  '*  ^^^  ^'^^  ^^^^  "^^^^  "  ^^^^  '^^^'^  Peters  the  county- 
one  and^uch  "  clerk  and  the  free  suitors  of  the  county-court, 

as  ought  to  **  shew  cause  why    a  mandamus  should  not  uisue, 

be  set  aside.  "  directed  to  them  commanding  them  to  proqyed  to 

final  judgment  in  a  certain  pause  by  plaint  in  reple- 
vin commenced  in  the  said  county-court,  between 
John  Cavil,  plaintiff',  and  John  Burnqford,  Antho^ 
ny  Pomery,  and  Nicholas  Pelyue,  defendants,  in 
*'  which  said  cause  the  said /o/m  CaviY  obtained  an 
"  interlocutory  judgment  in.  the  said  county-court 
"  on  the  12th  d«iy  of  October  last ;"— 6?  discharged. 

Rule  discharged. 

r  A'TQ  1  r^^x  versus  Colungwood  Foster,  Edward  Gallon* 
L     ^'^     J  .  Gkouge  Selbv,  and 'luoM  as  Mills. 

Several  infer-  TpQUR  rules  having  been  made  absolute,  (last  r//ei«?£iy,) 

!i^am»i^"^.!!r  for  four  informations    in    nature  of  quo  xcarranto, 

warranto,  con-  „         i   *.      i  >     ^     J  i  i 

•olidated  into  against  these  tour  detendants,  respectively,  *' to  shew  by 
one.  ••  what  authority   they  claimed    to  be  chamberlains  of 

•*    Jlnwick  in  the  county  of  Northumberland^' "^ 

Sir  Richard  Lloyd,  on  behalf  of  the  defendants,  moved 

[ou  Saturday  \2i&t,)  that  there  should  be  only  o/ieinfor« 
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mation  against  all  the  four  defendants,  instead  of  four      17^8. 
distinct  am  uparate  informations,  {a)  Rex 

Which  the  COURT  thought  very  reaio/ia6i<r,  upon  the         v. 
4th  section  of  9  Jnn.c.  20.  which  runs  thus — "  and  if  it  collikq- 
••  shall  appear  to  the  said  respective  courts,  that  the      wood 
**  several  nghU  of  AVerj  persons,  to  the  said  offices  or  FosTEa,&c 
franchises,  may  properly  be  determined  on  one  infor- 
mation, it  shall  and  may  be  lawful  for  the  said  respec- 
tive courts  to  give /^ar^  to  exhibit  one  such  informa- 
tion against   several  persons,  in   order  to  try  their 
*•  ropec/ire  rights  to  such  offices  or  franchises." 

Mr.  Norton  contra,  for  the  prosecution,  urged  that 
though  the  court  might  indeed  ^ive  leave  for  this  joining 
several  persons  rights  in  one  intormation,  yet  they  zcoufd 
nof  do  so,  if  the  prosecutor  judged  that  it  might  be /neon- 
cement  to  him. 

Sir  Richard  replied  that  the  court  would  direct  it, 
unless  it  was  diewn  to  be  attended  with  inconvenience. 

It  ended  in  Mr.  Norton* s  taking  time  to  consult  his 
client. 

Which  having  done,  he  (this  day)  said  his  client  had 
no  objection  to  it;  provided  no  exception  should  be 
afterwards  taken  to  such  union  of  the  several  causes. 

Cur.  The  defendants  cannot  object  to  it,  when  the 
court  judge  it  to  be  proper. 

CiiALLONER  versus  >v  ALKEA.  Tuwday,  fSth 

April,  1758. 
4  N  action  of  debt  on  a  bond,  conditioned  as  follows  ;  xh^  oblieccin 
-^^  after  first  reciting  that  whereas  G.  Needham  being  an  indemnitj* 
seised  in  fee,  ^c  died  intestate,  8^c,  leaving  a  son  Jamesy  bond,  on  being 
4fc.  and   Anne    Needham    his   widow,  then    living;  and *'*"?"**^^? ^ 
vrhereas  James,  &c.  were  about  to  sell  the  estate ;  and  rith"to  be  rc» 
also  reciting  the  said  Amiens  being  married  to  a  second  imburacd. 
husband  David  Kinneir ;   and   reciting  a  doubt  having 
arisen  concerning  her  right  to  dower ;  and  whereas  it  was 
agreed  that  301.  part  of  the  purchase-money  of  the  estate, 
should  -be  left  in  the  defendant's  hands,  in  order  to  indem- 
nify, &c.  from  the  said  claim,  &c.  And  all  costs,  charges, 
&c.  Then  the  condition  is,  that  if  the  defendant  and  one 
Coulsou,    or    their  heirs,   executors  and  administrators, 
should  indemnify  the  plaintiff  froni  all  and  all   manner  of 
claim  of  dower  that  might  be  made  by  the  said  Anne  Need* 
ham,  as  widow  of  the  said  G.   Needham,  out  of  the  said 


{a)  There  is  nothing  in  this  case :  it  being  as  clear  on 
the  words  of  9  Ann.  c.  W.  cited  below  as  possible,  as  no 
reason  appeared  or  was  so  much  as  offered  against 
joining  the  informations.   See  Cotrp.  494,  495,  496i  500. 
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1736.      premises;  and  of  and  from  all  coBts,  charges,  damagei, 
CHALLONER  demands,  &c.  that  may  arise  or  happen  by  or  from  such 
^^  claim,  &c.  then,  &c. 

WALKER*        ^'^^'    '^^^^  be  has  indemnifies]  (he  plaintiff! 

Replication — that  Derrick  ICtMiieir  married  tbc^  widow; 
and  exhibited  a  bill  in  Chancery  for  arrears  of  dower-*- 
he  answered  the  bill ;  and  expended  8/.  10s.  for  costs  in 
the  said  suit 

To  this  replication^  the  defendant  demurs  specially, 
and  shews  several  causes  of  demurrer  ;  viz. 

1st.  The  replication  is  not  a  direct  answet   to  the  plea. 

2d.  'No  i$sue  can  be  taken  upon  this  replication. 

Sd.  No  breach  of  condition  is  sufficiently  oKedged  in  this 
replication. 

Mr.  Altham  for  the  defendant,  made  two  points  : 

Ist  Poini.  'I'he  condition  onlv  extenos  to  a  claimof 
dower  to  be  made  by  AnneNeedham  in  her  life  timtM 

2d.  1'hc  plaintiff*  has  brought  his  action  too  soon  .^  he 
ought  to  have  stayed  till  the  suit  in  Chancery  had  been 
determined. 

First  point — conditions  shall  be  construed  yarotcfir2/y 

P  «  for  obligors.     1  Saund.  66.  Butler  v.  fVrgge — It  is  so  de- 

L     <574f    J  dared  by  the  court,    do.  Eliz.  396.  Greningham  v.  Emcr 

^-There  the  same  rule  was  laid  down.  2  Saund^All.  Ld. 

Arlington  v.  Merricke. 

And  a  condition  shall  not  be  extended  further  than  the 
CForrfsof  it.  I  Ro.  Abr.  489. 1  Ro.  Abr.  426.  pL  6.  1  Strawgt 
227.  Stihbs  V.  Clough.     1  Lutw.  530\  Jfilson  v.  Constabk. 

Second  point— his  expences  will  be  repaid  him^  if  the 
bill  should  be  dismissed  with  costs*  It  is  not  like  the 
payment  of  a  debt  admitted  to  be  due :  this  condition  ii 
only  to  indemnify  against  a  claim. 

Mr.  Ashhurst  for  the  plaintiff*. 

1st  Point.  1st.  This  breach  is  within  the  wordi  and 
letter  of  the  condition. 

2d.  It  is  clearly  within  the  meaning  of  it. 

First — Ashhurst  ^nd  lialker  purchased  the  estate.  The 
widow  had  claimed  dower.  The  indemnification  isagainst 
any  claim  of  dower  that  should  be  made  by  her.  And  the 
eUit  is  brought  upon  that  claim. 

Secondly — But  it  is  clearly  within  the  intent  of  the 
condition.  And  Mr.  Altham' s  cases  will  not  hold  now : 
because  courts  of  equity  will  now  relieve  against  the 

{penalty.    And  courts  of  law  therefore  are  less  strict  thao 
ormerly.     M.  29  G.2.  J3.  R.  Drummond  et  Ux*  adminis* 
tratrixof  Ashy  esq.  v.  Duke  of  Bolton. 

In  the  present  case,  there  was  a  treaty  for  the  sale  of  the 
estate :  and  a  bond  (instead  of  incumbering  the  deed  with 
a  covenant)  to  indemnify  against  all  claim  of  dower^  and 
Aliexpences,  costh  Md  damages  arising  yiipm  any  suck  cltam* 
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Mr.  Aitham's  ct^Bes 0(1  Ro.  Abr.  326,  &aare  not  appli-       1758. 
cable  to  the  present  case.  challone* 

dd  Point— Tbe  plaintiff  is  certainly  already  damnified  ;  ^^ 

and  he  is  not  obliged  to  wait  for  reimbursement,  ////  a  Chan«    w  Ai.K*a. 
ceiy-suitshall  be  determined.    Nor  can  be  have  interest    . 
for  bis  money,  if  he  was  to  wait  till  then.    1  Fentr.  3d«  3&, 
Is  78.  Kws  V,  Atkim. 

Mr.  Altham  in  reply — 

Ist  Point.  The  condition  is  *'  to  save  him  harmless  from 
**  the  dower  or  thirds  that  are  or  shall  be  claimed  bt 

Anne  Needkam^  and  from  all  costs,  charges,  damages, 

&c.  arising,  8cc» therefrom:'*  that  is,  from  her  claim. 

2d  Point— in  I   Fentr.    35,  36,  78.     The  shilling  wasT    576    1 
an  absolute  damnification  :   for,    there  no  costs   were 
recoverabfe,  upon  the  scire  facias  issued  against  King^  to 
which  he  was  obliged  to  appear. 

Lord  Mansfield — This  is  the  plainest  case  that  can 
come  before  a  court  He  stated  the  pleadings :  and  he 
treated  the  objections,  and  the  cases  cited  in  support  of 
them  (and  thus  applied  to  themT  as  quite  frivolous  and 
fiugatory ;  and,  without  the  least  doubt  or  difficulty,  over- . 
ruled  them.  For  the  case  is  most  clearly  within  the  words 
and  meaning  of  the  condition  ;  and  the  obligee  has  beeo 
already  damnified,and  therefore  has  a  right  to  be  imme* 
diately  reimbursed. 

Mr.  Just.  DsNisoN  concurred  in  both.  And  he  added 
that  here  was  30/.  left  in  the  purchaser's  hands,  to 
indemnify  the  plaintiff:  and  the  indemnification  is  against 
the  claim,  and  all  consequences  of  it.  The  obligee  has 
nothing  to  do   with  the  claimants  right:  it  is  enough,  '| 

that  he  is  damnified  by  the  claim.  And  he  is  not  to  stay 
till  the  determination  of  the  suit :  he  has  an  immediate 
right  to  be  reimbursed. 

Mr.  Just.  Foster  and  Mr.  Just.  Wilmot  were  clearly 
of  the  same  opinion  :  and  both  of  them  explicitly  decla- 
red themselves  to  the  above  effect 

Judgment  for  the  Plaintiff. 
Rex  versus  Ikhabitants  of  the  TiTHiNGof  Milland« 

ON  shewing  cause  against  quashing  two  orders,  viz.  <AiMfiiog  tnra 
An  original  order  of  two  justices,  made  for  taxing,  ^^^**^  t«i^* 
rating  andassesnn^  the  inhabitants  of  the  tituino  of iy^j*[fJ[nQlJ^ 
Milland,  in  aid  ot  the  parish  of  St,   Peters,  CheesehiU  in  affirmed, 
thesont^  county  ;  and  the  order  of  sessions  confirming  it; 
The  question  was,  whether  it  was  sufficiently  stated 
••  that  both  these  places  (viz.  Milland  and  St.  Peter's)  lie 
**  WITHIN  ^i^  samehundred:*'  which is  acircumstauce 
essentially  necessary  to  be  ascertained,  in  order  to  give 
the  two  justices  ?Luy  jurisdiction  in  the  case. 

L12 
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175S.      ,  ^^^*  ^y,  ^^  ^^^'  ^'  ^*  8  ^'    Po^cr  »•  given  to  two 

j^£^*     justices,  in  cases  where  they  perceive  a  parish  not  to  be 

y^         able  to  maintain  its  own  poor»  **  to  tax  any  other  parish 

IHHABTT-  r  ^^^^'^  ^^^  HUNDRFD  where  the  parish   is :"   (which 

AHT8  of    ^*  *''  ^^®  authority  gfiven  to  two  justices.)    Then  the 

MILL  AND.  ^^^  K^^  ^"»  further,*^'  and  if  the  said  hundred  is  not  able^ 

**  then  the  SESSIONS  shall  assess  any  other  pariah  within 

'*  the  county." 

Now  it  is  here  only  stated  "  thnt  the  ty thing  of  Mifland 
^  and  the  parish  of  Si.  Peters  Cheesehiil  both  lie  in  the 
^  same  liberty  ofthesoke^  where  the  said  parish  lies.*' 

It  was  therefore  objected  that  non  constat  that  they  are 
within  the  same  iiunored  :  for  "  lihtrly*  and *•  soke"  are 
words  of  vague,  indeterminate  meaning,  not  equivalent 
to  the  known  legal  term  "  hundred/*  nor  ro-extensive  with 
it ;  and  perhaps  the  liberty  may  extend  into  <frenz/ hun- 
dreds. However,  it  is  plain  that  the  tzco  justices  have 
not  shewn  that  they  havejurisdiction  :  and  the  court  can- 
I        jiot  intend  that  they  have  any. 

In  support  of  the  objection,  were  cited  the  following 

cases  ;  viz.  Foleifs  haws  relating  to  the  Poor  31.  (or  42  in 

3d  edition,)  St.  Benedict   Parish  v.  St.  Stephens  and  St. 

Mary  MagdaletCs  in  Norwich.    Reports  temp.  Qu.  jinn. 

^09.  S.  C.     river,  title  Poor,  pa.  416.  S.  C.  with  Foley  31. 

The  COURT  thought  it  best,  to  send  it  back  to  the 

sessions,  in  order  to  have  the  matter  better  explained  and 

more  particularly  stated. 

[A  hundred         gyt  they  did  not  think  themselves  bound  down  by  the 

takearr^     jiiflrf iVi/iorr  epof rf  **  hundreo,'*  which  is  the  term  used  in 

0«e»  9  RpL      ^e  act,  so  as  to  be  confined  to  this  single  species  ofdivi^ 

Abr.7S^or     «M)ii  of  counties.     For  if  such  division  be  called   by  any 

II  ViD.  ss^.    other  term  or  name  synonymous  or  equivalent  to  that  of 

pl^  h)  ft  hundred,'*  it  must  oe  equally  within  the  intention  of 

the  act,   aodthecouit  may  adjudge  according  to  such 

intention* 

And  now,  the  case  having  been  newly  and  partica* 
lariy  stated;. 

Mr.  Gould,  who  wqs  for  the  orders,  prayed  the  opinion 
iof  the  court. 

And  Mr.  Norton,  who  was  against  them,  candidly 
r)wning  that,  as  the  facts  are  now  stated,  he  could  not 
jCOQtend  but  that  it  does  appear  [substantially)  to  be  a 
hundred,  though  the  division  was  called  by  another 
joamei 

The  COURT  discharged  the  rule,  and  affirmed  the 

Both  orpers  affirmed. 


I 
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Johnson  versui  HouLDiTCH.  17^8. 

N  an  action  upon  the  case  for  the  use  and  occupation    ^^^^^^^ 
of  a  house,  the  defendant  had,  in  Hilary  term  last,  ^' 

obtained  the  common  rule,  for  liberty  "  to  pay  21.  da.  WifdoS^y^^ 
**  into  court,  and  to  have  it  struck  out  of  the  declaration,  i^Gth  April* 
•*  ON  parfvient  o/*cu?/s."The  plaintiff's  attorney  applied  to  1768. 
get  these  costs  taxed,  and  take  the  money  out  of  court  f^-  C.  Sayor*! 
Upon  and  after  which  application,  R^fe  to  *'^ 

Mr.  iVhituk^r^  for  the  defendant,  had  moved  (in  the  ^j^^  j^to 
beginning  of  this  term)  to  discharge  this  rule  so  far  as  it  coorti  uA 
related    to    the    costs;   and    also  that  the    plaintiff  have  it  itnick 
should  pay  the  costs  of  the  suit    itself,  and  also    the  out  of  the  de* 
costs  of  that  application :    for  that    the    plaintiff   had  *'*'**J!^^ 
the  very  same  oflFer  of  the  very  same  sum,  before  the  JJJ^dii* 
judge.  charged  •»  ^ 

The  case  he  went  upon,  (iand  from  whence  be  argued  the  eo»tit^e 
the  plaintiff's  conduct  to  be  oppressive,)  was  as  follows —  «c^  hating 
A  quarter's    rent,  (amounting  to    21.  5s.  and    nothing  ^[f** Jij*' 
more,  was  due  from  the  defendant  to  the  plaintiff.    The  brought* 
defendant    was    always  ready  to  have  paid  it;  but  the 
plaintiff  kept  out  of  the  way  in  order  to  prevent  a  tender: 
and  yet  brought  this  action  as  above  stated,  by  bill  re- 
turnable last   term.      The  defendant    summoned    the 
plaintiff  before  a  judge  to  shew  cause  •*  why,  upon  pay* 

ment  of  the  debt  and  cos/5,  proceedings  should  not 

be  stayed."  The  plaintifl''8  attorney  pretended  that 
the  plaintiff  had  other  demands,  and  therefore  refused  to 
take  the  2l.  58.  and  costs.  And  so  the  judge  was  pre- 
cluded by  this  allegation,  from  interfering:  and  could 
make  no  order.  This  obliged  the  defendant  to  apply  to 
the  court,  for  the  common  rule  *•  to  pay  the  21.  5s» 
"  into  roart,  with  the  costs  then  incurred  ;"  [ajierwhichg 
if  the  plaintiff  proceeds,  it  is  at  bis  peril.) 

But  as  this  common  rule  is  always  made  upon  the 
terms  of  the  defendant's  paying  cos  rs  to  the  plaintiff, 
Mr.  Whitnkers  njotion  made  as  above  mentioned,  was 
*'  to  set  aside  50  much  of  the  said  rule  as  put  upon  the 
••  defendant  those  terms  of  paying  costs  to  the  plaintiff:'* 
and  he  had  even  added  to  this  motion, "  that,  on  the 
"  contrary,  the /;/fli///[^  should  pay  the  costs  of  the  suit 
"  itself,  and  also  of  that  application,  to  the  defend-* 
••  ant;"  it  being  most  manifest  that  the  plaintiff  was 
determined  to  oppress  the  defendant,  as  it  now  appeared 
that  only  this  2l.  5s.  was  really  due  to  him. 

Mr.  Norton,  on  behalf  of  the  plaintiff,  now  shewed 
cause  against  Mr.  Whitakers  rule.    And 

He  insisted,  that  however  oppressive  this  action  might  f    5/9     1 
appear,  yet  the  plaintiff  had,  by  law^  a  right  to  bring 
it:  and  consequently  be  was  intitled  to  his  costs  of 
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1758m      '^^^  ^^  ^  tixed  and  paid  to  him,  upon  the  defendant's 
JOHNSON    ol>^^inii^g  ^his  rule  under  the*  statute,  which  gives  liber- 
y^         ty  to  pay  "  the  rent  due  into  the  court:"  for,  those  are 
»ouLDiTCii  ^"^  ierms  paescribed  bi/  that  act. 
•  I  take  thcM      But 

rulef  to  be  The  court,  upon  full  consideration  of  the  matter, 

^"•J^^iojJJJT*  looked  upon  these  proceedings  thus  carried  on  by  the 
uponthe        p'aintiff,  to  be  oppressive:  and  therefore  tbey  did    dis- 
covne  and      charge  so  much  of  the  above  mentioned  rule  as  directed 
praaiceof  the  the  payment  of  costs  by  the  defendant  to  the  plaintiff, 
court;  not  1  he  rule  now  made  was  this;  viz. 

^??*fy  "  It  is  ordered  that  the  said  rule  (made  in  this 

[igi^  **  cause  on  Wednesday  next  after  three  weeks   from 

**  J^Wer-day  in  this  same  term)  be  discharged: 
**  and  also  that  so  much  of  the  rule  made  in  this 
cause  in  the  last  Hilary  term,  for  the  payment  of 
2l.  5s.  into  court,  as  relates  to  the  payment  of 
**  COSTS  to  be  taxed  by  Mr.  Clarke,  be  d  i  sou  arc- 

-    ED."(«) 

Friday,90tfa  HuTCHiNS  versus  Chambers  et  al\ 

April  1758. 

[S.  C.BuH.  89.  npmS  was  a  special  case  from  Surry  assizes,  before  Ld. 
f^'^^J^  ^   Ch.J.miles. 

3  Salk!'i36.1  ^^  ^^^  ^"  action  of  ^rejpass  against  the  justices  of  peace, 
BeastRofth  ^^^  parish  officers,  the  constables,  diud  their  amUants; 
plough  are  ^^^  executing  a  tcarrant  o/* distress  made  by  the  two 
diftrainable  justices^  upon  a  poor-rate  amounting  to  131.  2s.  And  a 
for  the  poor  verdict  was  found  for  the  plain titY  against  all  the  de- 
'*^*'*  fendants,  subject  to  the  opinion  of  the  court  upon  the 

whole  matter. 

The  distress  at  first  taken,  was  five  geldings,  stated 

to  be  beastt  of  the  plough  and  cart ;  with  their   halters ; 

which  first  distress  not  being  sufficient,  they  distrained 

a  seco7id  time,  under  the  same  uarrant ;  and  took  three 

other  geldingSy  which  were  and  are  stated  to  have  been 

also  Oenstsof  the  plough  and  carty  of  the  vilue  of  36U  17& 

FAi  to  this  fee  ^^i^()^  ^h^ir  halters.    It  is  expressly  stated/*tbat  upon  the 

sintt.  133.      " ybrwer  drstress,   there  were  q3her  goods,  frc.  more 

sT**!?"^      "  ^^^^  sufficient  to  answer  the  value  of  the  demand,  be- 

Saunden  S».]  u  gj^i^g  these  beasts  of  the  plough  and  cart." 


[a)  The  case  was  stronger  than  it  appears  on  this  re- 
port, if  what  is  stated  in  Sayer's  Lata  of  Costs,  Ed.  l7G7t 
p.  140\  be  true,  viz,  "  that  it  appeared  that  there  baa 
**  been  a  tender  of  the  rent  before  it  was  due,  that  the 
"  plaintiil'  had  kept  out  of  the  way  all  the  day  on 
"  which  it  became  due,  in  order  to  deprive  the  de- 
fendant of  an  opportunity  of  tendering  the  rent  that 
day.'" 
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This  cai^e  was  first  argued  on  Tuesday  3lst  of  Jamiary       1758. 
1758,  by  Mr.  Knowler  for  the  plaintitl',  and   Mr.  Goii/rf  jj^j^^^^^g 
ibr  the  defendants;  and   again,  on    Friday  the  14tU   of         ^^ 
y^pril  175S,  by  Mr.  Stowe  for    the  plaiiititf,    and   Mr.  chambers 
IViUiams  for  the  defendants,  (a)  ^^  ^y^ 

There  were  live  questions  stated  for  the  opinion  of  the 
court,  viz. 

I  St.  Whether  the  rate  and  assessment  was  a  good  and 
sufficient  rate  and  assessment ^  in  point  of  law  ;  and  if  not, 
then  whether  the  piaintilfcr/n  avail  himself  of  any  objec- 
tion to  it. 

2d    Question,  whether  the  warrant  ought  to  have  Jtxed  *  V'.  27  G.  2. 
and  LIMITED  the  TIM  a*  within  wu  ich  the  geldings  and  J;^*  ^^^ 
goods  distrained  were  to  be  hold:  and  whetner,/orara«/  [And note  ^^* 
thereof  i[xi^  warrant  is  void,  and   the  defendants,  or  a//y,  that  this  dis- 
and  which  of  them,  are  trespassers.  trcw  was  not 

3d   Question,  whether  the  second   distress  is   ai  all  fj?*" *  P*^"**^y» 
jastifiabU.  (h)  it  ieemJth^r 

4th  Question,  whether  the  geldings,  being  beasts  of  the  ^ould  have 
plough,  and  used  by  the  plaintiif,  both  for  the  plough  been  sl  msi- 
AND  cartf  were  liable  to  be  taken   and  distrained  for  Serial ob- 
thesaid  rate  and  assessment.  jcction,  aiap. 

5th  Question,  whether  upon  the  whole  state  of  thCaboveitaiuto 
case,  the  plaintiiTs  action  is  maintainable  against  the  de-  S7  G«o.  3, 
JendantSy  or  any,  and  which  of  them.  c.  fo.  1. 1. 

And  a  6th  question,  (*'  whether  the  second  distress ^^^  *®^] 
"  was  not  excessive^')  arose  upon  the  argument. 

After  the  first  argument, .  (in  which  the  distress  was 
treated  as  a  commo//-/(zn)  distress ;  and  Mr.  Knoirler  ex^ 
presdiy  denied  it  to  be  an  execution,  because  it  was  re- 
pleviable  ;  and  insisted  that  the  statute  de  districtione 
scaccarij  is  general,  i$  declaratory  of  tlie  common  law,, 
and  extends  to  all  distresses  for  any  cause  whatsoever.) 

Lord  Mansfield    finding    that  the  parties  proposed  ^ 
speaking  to  it  again,  took  notice  that  all  about  the  rates       * 
is  clearly  out  of  the  present  case;  for,  if  they  are   &fld[6Dum.  581.] 
the  parties  who  thought  themselves  aggrieved,  should      •  ' 

have    APPEALED. 

So  all  about  the  warrants  may  be  laid  out  of  the  case. 

(a)  If  in  pleading  a  custom  to  distrain,  itbealledged 
generally,  it  shall  not  be  intended  that  the  custom  is  to 
distrain  things  not  distrainable  by  law.      I  Sid.  18. 

**  It  seems  to  be  a  rule  that  the  construction  of  sta- 
*'  tutes  must  be  accommodated  to  the  rules  of  common 
"  law  in  like  cases."     Foster,  109. 

{b)  This  distress  was  not  for  a  penalty;  ifitbad^thea 
it  seems  this  would  have  been  a  material  objection,  a 
aj^pears  by  the  above staU '27  Geo.  2.  c.  2a  $.1.  Salk*GG». 
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1758.      f^^'»  ^^^  warrant  is  not  void,  so  as  to  make  it  a  trespss 
UUTCHiNS  ^^  tnilio. 

y^  'T'^^'^^'^r^  ^^^  future  argument  may  be  confined'  to 

CHAMBERS  the  Other  objections.  ' 

^^  ^y^  UlTERIUS  COXClLf  ITMr 

C68l'  1      ^^*  StDwe^  who  argued  for  the  plaintiff,  on  Fridie^ 
-•  the  14th  of  Jpril  17o8,  passed  over  lirst  and  second  quta- 
tions,  upon  what  the  court  had   intimated  after   the 
former  an^u men t;  and  proceeded  directly  to  the  thW 
question*" 
3d  Quesii  on       3d   Question.    It  is  stated  that    here  was  sufficient 
distress,  the  first  time ;  and  therefore  the  second  wms  not 
justiJiabU,  Co.  Lit.  27a.  h.  Cro.  Elix.  13.  Moore  1..^  Lutw* 
1532.  Wallis  V.  Savi/l.  FUz.  H.  N.  B.  Title  ReaqtikiL 
8  Co.  50.  Jehu  Wel)b"$  case.    And  this  is  a  duty  of  a 
lets  nature  than  rent:  and  yet  even  in  thai  case,  a  double 
difirtress  is  unlawful. 

A  second  reason  why  the  second  dittreu  was  not 
good  nor  justi  Gable,  is  because  the  warrant  is  not  «i 
AUTHORITY  to  take  it:  for,  the  warrant  hemug  beem 
once  executed^  had  performed  its  office:  and  conse- 
quently was  no  more  than  a  piece  of  waste  paper,  at 
the  time  of  tuking  the  second  distress. 

g:oLit.  47.c^  4th  Question,  beasts  of  the  p/otigA  (though  used  both 
a.  poit584.  for  plough  and  cart)  cannot  be  distrained  for  a  rmie, 
Willit,iis.]  when  there  are  other  goods  sufficient.  51  H.  3.  statsit* 
De  districtione  scaccarij.  "  None  shall  be  distrained  by 
**  his  beasts  that  gaigne  his  land,  nor  by  his  sheep,  ft'c." 
^  In%t.  133.  is  large  end  express,  "  that  this  was  so  by 
'  **  the  common  and  civil  law;  and  that  this  statute 
**  ei  tends  to  A  Li^  sorts  of  distresses  whatsoever;  also  to 
'y  all  manner  of  executions,  as  well  at  the  suit  of  the 
*'  king,  as  of  the  subject" 

The  words    "fery  the  deht^'    cannot   be   applicable 

merely  to  lord  and  tenant ;   but  are  general,  and  extend 

to  all  distresses  whatsoever.     1  InU.  989.  b.   2  Inst.  ISA. 

€tb  (^ueitlM.      (itb  Question.    ''  Whether  the  second  distress  is  not 


**  excessive." 


■  fie  argued  that  this  distress  was  excessive;  being! 
distress  taken  of  three  geldings,  of  triple  the  value:  for, 
the  value  was  .'i(jl.   17s.    and  the  sum  distrained  for, 
only  one-third  (or  very  little  more  of  that  sum,  %it^  131. 
23.  which   is  excessive  upon  the   face  of  it.     And  be 
cited    I   Roll.  Abr.  674 :  where  instances  are  given  of 
distresses  excessive  upon  the  face  of  them.     1  hist.  107* 
And  this  distress  is  not  an  entire  distress  ;  but  a  dis- 
tress Of  three  efiVmc/ things.     And  an  excessive  distress 
T     AH^    1  of  several  distinct  things  is  not  maintainable:  and  an  ac- 
i     ^°^    J  tion*^  of  trespass  will   lie  for   it.   H.  28  G.  a.   Moir  v. 
MitsidiiifLetaf  which  was  a  distress  of  a  great  quantity  of 
■  pedlar's  goods  (of  the  value  of  1001.)  which  might  have 
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been  severed ;  for  only  68.  Sd.Therefore  both  the  first  and      1759. 
the  second  distress  are  illegal.  hutcuins 

Wherefore  he  prayed  judgment  for  the  plaintiff.  y ^ 

Mr.  fViiliams — cofUra,  for  the  defendants.  chambers 

He  confined  himself  to  these  three,  questions ;  viz.  etal*. 
first,  whether  under  the  statute  of  4  s  Eliz.  averia 
carucit  can  be  distrained  for  tlie  voor*i  rate,  where  there 
is  other  sufficient  distress.  2dly,  Whether  under  the 
Warrant  for  levying  the  sum  assessed,  a  $econd  distress 
can  be  made,  where  the  first  is  deficient,  and  a  suffi- 
cient distress  might  have  been  taken  in  the  first  instance. 
3dly,  if  a  second  distress  can  be  made:  whether  the 
second  distress  is  not  excessive:  and  whether^  on  that 
account,  this  action  can  be  maintained. 

And  he  observed  that  the  two  justices  zre  not  concerned 
im  these  present  questions,  now  remaining  before  the 
court  He  observed,  likewise  that  the  first  distress's  be- 
ing a  trespass  or  not,  depended  entirely  upon  the  first  of 
his  three  questions  ;|and  the  second  distress's  being  a  tres- 
pass or  not,  depended  entirely  upon  the  two  last  of 
them  :  and  all  the  three  questions  depended  principally 
upon  the  statute  of  43  Eliz. 

He  begun  with  his  own  first  question,  (which  was  the  ith^Ori^nil 
4th  original  question:)  and  he  first  considered  the  na** qnettioa  1 
ture  of  the  duty  created  by  the  43d  of  Elizabeth,  and  ^''  f^fl^ 
then  the  nature  of  the  remedy  thereby  given  for  the    re*     ""  *      ^ 
CO  very  of  that  duty. 

The  dut^  is  not  a  tax  upon  the  land^  nor  payable  out 
of  it:  but  a  charge  upon  the  person:  and  it  is  a  tax 
throughout  the  kingdom,  and  for  public  benefit.  This 
is  not  to  be  considered  upon  the  foot  o(  a  common  law 
4i»tres% :  the  nature,  design,  and  end  of  this  public  duty 
required  the  most  efiectual  and  speedy  remedy  that 
could  be  devised. 

The  reason  why  beasts  of  the  plough  could  not  be 
distrained  at  common  law  will  not  hold  in  the  present 
case. 

This  is  similar  to  an  execution,  and  essentially  dif- 
ferent from  a  distress  at  common  law. 

At  common /^tr  the  distress  could  not  be  sold;  it  was 
only  taken  nomine  pttntt;  not  as  a  satisfaction,  (which 
this  is,)  for  the  duty. 

The  REASONS  of  the  privilege  </o  r<o/ 11007  Ao/ci.  Agri- r-  .^^  "] 
culture  then  wanted  and  required  encouragement,  and  L  ^^"^  J 
must  have  been  impeded  by  a  common-law  distress. 
Now,  it  does  not  Tneny  the  thing  distrained  could  not  be 
sold;  and  remained  useless:  ^ow,  it  may  be  sold.  The 
debttheie,  was  of  a  private  nature:  this,  here,  is  of  a 
public  nature.  .v  . 

This  distress  is  not  taken  ad  a  plibdge,  6i  ds  a  mean  to 


$U  £a3ter  Ternou  91  GtQ.  3. 

175^.      ^^P^^'  but  for  2L  satiJifadion  for  the  duty  itself>  a  per 
hutch/ns  sonalduty,  and  of  a  public  nature. 


^^  I    Lord    Rnym.   386»  VinktnUeme  v.    Ebdem.  Sir  T. 

cuAMBKRS  ^^y^  ^^^-  Pridtaux  v.  Wame.    ^  Lev.  96.  S.CX    Cro. 
et  ar.      ^'*^*  "^^^^  '^''**^*  V'  Shepheard,  prove  that  the  rule  is  not 
applicable  to  distresses  for  iuch  duties..    They  are  pre- 
scriptions for  toll-through;  and  the  first  and  last  are 
instances  ofshefp^  &c.  taken  for  toils. 

As  to  the  statute  de  districtione  scaccary — Comparing 
that  statute  with  the  statute  of  articuii  super  chartas. 
28  £d  1.  c.  12.  (whioh  refers  to  the  statute  de  distric- 
tione scaccarij,)    and  attending  to   the  words  of  it,  it 
can    never    be  taken    to   extend  to  such   cases  as  the 
present;  to  parliamentary  remedies,  at   that  time  ui^ 
known*    It  is  confined  to  such  distresses  as.  should  be 
aoid:  to  cases  of  the  grantees  of  thecrown^  or  where 
*  Vide  51 H.  the  prerogative  c^the  crown  was  coucemcd^^Tbe mischief, 
3.  Stat  4.        at.  that  time,  was  the  unbounded  power  of  the  prero* 
A.  D.  IS6G.     gative  in  distresses,  and  the  great  abuse  and  oppression 
exercised  by  the  king's  bailifiis  and  by  lords  of  liberties. 
The  king,  by  his  prerogative  at.  the  commoa  law, 
might  take  the  land,  as  well  as  the  goods  and  chattels,  in 
execution;   (Sir  fVm.  Harbert's  case, 3  Co.  12:)    conse- 
quently the  beasts  of  the  plough. 

And  though  sheep  are  expressly  mentioned  in  that 
act)  yet  sheep  may  be  distrained  for  toll.  Which 
proves  "  that  this  act  does  not  extend  to  all  distresses.*' 
Cro.  Eliz.  710.  is  so:  Smith  v.  Shepheard^yfhere  sheep 
were  taken  for  a  toll  of  2d.  for  every  twenty  sheep ;  and 
no  sort  of  objection,  **  that  sheep  were  not  distrain- 
"  able."(a) 

Besides  the  act  of  43  Eliz.  c.  2.  is  an  implied  repeal  of 
the  Stat,  de  districtione  scaccarij. 

Another  answer  to  this  act  is — that  if  they  would  have 
availed  themselves  of  it,  a  special  action  ought  to  have 
been  brought  upon  this  particular  statute.  Register  97' 
b.  Sf  F.  N.  B.  89.  4r  90.  are  particular  forms  of  writs 
upon  it. 
r  roA  1  So,  uponthestat.  of  iHcrr/fc/irfg^,  c.  4.  (which  proliibits 
L  *^^^  J  unreasonable  distresses,) ^respc/ju  will  not  lie  for  an  unrea- 
sonable distress:  but  the  remedy  must  be  by    especial 

(a)She6p  are  never  privileged  in  any  case  except  where 
there  be  no  other  distress  not  privileged  to  be  bad;as  is  noto- 
rious to  all  who  ajre  the  least  acquamted  with  the  subject; 
and  the  sheep  which  were  distrained  in  this  case,  were 
for  toll  in  passing  over  a  bridge,  wd  therefore  there 
could  be  np  oth^  distress. 

Ftc/ealso  this  Subject  best  explained  by  tl^e  case  of 
iSimfSMv.  Hartop,  Willes  $1^ 
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action  founded  on  the  statute.    In  2  Strange  851.  Lynne      1758. 

V.  Moody  J  it  was  adjudged  "  that  trespass  will  not  lie  for  hutchx*w» 

'*  taking  an  excessive  distress:  but  the  remedy  ought  to         y^ 

<*  be  by  special  action  founded  on  the  statute  of  MarU  chambers.! 

**  bridge,**    And  on  the  same  statute,  "  that  distresses  *' 

**  taken  in  one  county,  shall  not  be  driven  into  another," 

there  are  writs  formed.    Register  97.  F.  N.  B.  82.    But 

trespass  will  not  lie:  it  must  be  a  special  action.    3  Lev. 

4&  H^oodcroft  v.  2%o?iipo/i— the  three  judges  held,  (against 

North,)  **  that  he  that  would  take  advantage  of  the  statute 

"  o{  Marlbrid^e,  c.  4,  and  1,  -2  P.  Sf  M.  c.  12.  ought  to  do 

•*  it  by  way  ot  action,  &c." 

Their  argument  would  prove  too  much.    For,  sheep 
were  privileged  by  the  common  law ;  and  by  the  stat.  de 
districtione  scaccarij,  expressly  **  no  man  shall  be  dis- 
**  trained  by,  &c. — nor  by  his  sheep.**     But  sheep  are  now 
allowed  to  be  distfainable  for  a  poor*s  rate.    So  are  the 
other  things  motioned  by  Lord  Coke  (fVom  the  Mirrour) 
in  his  2d  Inst.  133.  *  as  not  distrainable  at  common  law,  *V. Comment 
if  there  were  other  goods  sufficient.    All  these  are  surely  2°  ^' '  ^*  I|?^r 
distrainable  for  this   rate.     I  Ld.  Raym.   Z86.     /?«?/».  Sont 
232.  Sf  2  Leo.  96.  S.  C.     Cro.  Eliz.  710.  beatit  and 

Therefore  the  43  of  £/tz.  is  not  confined  to  common  living  things  s 
LAW  distresses.  *nd  ^to  mart- 

But  these  beasts  are  stated  to  be  "  beasts  of  the  plough  ^^*  *^  "J^. 
"  AND   cart.**     Therefore   they    are  distrainable;   for,  ^1,  vesseli, 
beasts  of  the  cart  are  not  privileG:ed.(a)     1  Sid.  422,  440.  jeweU, 
IVelch  V.  Bell.     2  Keb,  595.  S.  C.     Bract.  Lib.  4.  217.  b.  &c.  and  evea 
speaks  of  oxen,  as  beasts  of  the  plough.  •***^  *  horsci. 

However,  this  is  an  execution:  and  therefore  none 
of  the  arguments  relative  to  the  distresses  can  be  applied 
to  this  case. 

When  goods  are  seised  in  execution  on  a  fieri  facias^  [See  9  Intt/ 
the  debt  is  discharged.     So  is  2  Ld.  Raym.  1072.  Clerk  »33.  where 

v.  Withers.  heW  iSS  Uie 

This  is  a  distress  for  a  satisfaction  of  the  demand;  not  p,iviiege  of 
for  a  pain,  or  penalty,  or  pledge.    Consequently,  it  is  an  beasu  of  the 
execution.     This   is  the  essential  difference  between   an  plough, &c. 
execution  and  a  distress  at  common  law.  U7*2  ^^ 

In  the  case  of  Rex  v.  Speed-^Cases  temp.  W^.  3.  328.  ^^j,%^^' 
A  levari  facias  out  of  B.  R.  after  affirmance  of  a  con-  all  manner  of 
viction  tor  deer*stealing  was  holden  regular:  and  it  was  executions.] 
considered  as  ap  execution;  for,  per  Holt^  *'  when  a  statute  |^    585    1 
**  says  money  shall  be  levied  by  distress^  this  is  an  execution** 
Therefore,  it  being  an  execution,  beasts  of  the  plough 
might  have  been  taKen.  t. 

^^Mi—  I       «  I  I  — — ■  III  ■■— — 

(a)  Beasts  of  the  cart  are  expressly  mentioned  in  tbc^ 
writ  in  tbe  Register,  97.  prohibiting  their  distress  as  long 
as  there  are  other  cattle* 
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17^8.  ^^^  *^  they  may  here,  this  being  an  executiov. 

HUTCH  I N8      What  has  i)een  urged  on  the  other  side,  from  2  Insts 
y  133.  *'  that  the  statute  de  districtione  scaccarij  ^exteiulr 

CHAMBERS.  *'  to  a// distKsses  whatsoever,  and  likewise  to  execu^ 
*  ^  tions/'  is  one  of  the  very  few  mistakes  of  that  excellent 
writer.  And  this  opinion  of  Lord  Coke  is  not  ooly^ 
contrary  to  common  experience ;  but  also  to  the  opinioQ 
of  Ld,  Ch.  J.  Holif  in  Comberb.  356,  Hardisiy  v.  Bar- 
niy— where  Hob  said,  '*  that  upon  Vl  fieri  jaeiat  the 
**  sheriff  may  take  mty  thing  but  wearing  clothes; 
'*  nay,  if  the  party  has  two  gowos,  he  may  iakeone  of 
"  them." 

And  sheep  are  notorio^jsly  distrainable  now :  and  yet 
they  are  expressly  and  by  name,  within  the  statute  de 
districtione  scaccarij. 

The  Stat  Westnu  ^.  c.  18.  which  gives  the  elegit, 
expressly  excepts  beasts  of  the  plough.  At  that  time  the 
legislature  thought  such  exception  necessary.  And 
DyerJ.b.pL  10.  says  that  a  man  shall  not  have  execution 
ot  the  profits  of  a  filacer's  office;  because  be  cannot  grant 
and  assign  it  So  that  the  rule  seems,  from  that  case,  to 
be,  **  that  whatever  may  be  assigned  by  the  party,  may 
**  be  taken  in  execution,  et  i  contra.'' 

The  doctrine  on  which  these  gentlemen  build  their 
arguments,  is  now  obsolete^  and  unknown  to  the  gene- 
rality of  mankind:  and  it  would  be  very  inconvenient  to 
re-establish  it  And  this  distress  is  for  the  benefit  of 
the  debtor,  as  these  things  are  most  saleable;  and  of  no 
prejudice  to  any  body.  And  no  case  is  cited  on  the  part 
of  the  plaintifi'. 

In  3  Salk.  130.  it  is  said  to  have  been  adjudged  **  that 
**  the  rule  of  common  law,  to  exempt,  4rc.  extends  to 
*^  cases  where  a  distress  is  given  in  the  nature  of  an  execu- 
*•  tion,  by  any  particular  statute,  as  for  poor-rates,  &c." 
But  perhaps  this  is  no  authority  to  be  relied  on. 

As  to  the  next  question.  •  I  agree  to  2  i.ttfv.  153^ 
"  that  a  second  distress  can  not  be  taken  for  the  remain- 
**  der  of  the  same  rent,  where  the  first  distress  was  only 
"  forp<irce/of  the  whole  rent  due.**  But  in  this  present 
case,  if  the  officer  indeccfVtd  in  the  value  of  the  first  dis- 
tress, he  may  take  a  second :  So,  if  the  first  dies  in  the 
pound,(a)  Dyer  280.  h.pL  14.)  or  is  by  accident  become 


[a)  If  the  distress  be  put  hito  the  common  pound,  the 
o^ner  is  bound  to  provide  sustenance,  and  if  it  die  in 
the  pound  it  is  at  the  peril  of  the  owner,  and  not  of  the 
distrainer ;  and  therefore  (donqucs)  he  may  take  a  new 
distress  for  the  first  cause,  because  he  is  not  yet  satisfied, 
Vy.  2S0. 6.  pL  14. ;  but  this  authority  and  Salk.  ^iS.pl.  3. 


I 
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ineffectual;  or  if  the  officer  did  not  know  that  there  wefe      1758. 
such  other  goods ;  (which  last  might  be  the  present  case.)  hutcmiks 
These  cannot  be  looked  upon  as  two  distincfrdistresses         y^ 
for  one  entire  demand.  chambbrs. 

But  if  this  be  considered  as  an  bxecution » then  there  3^  Ori^al 
can  be  no  doubt  about  it    For,  the  sheriff  may»  in  iiicAquettioa ; 
case,  re-enter  before  the  return  of  his  writ,  to  complete  (Mr.  Wil- 
fais  execution.    And  this  last  reason  equally  answers  the  '•*"•'•  *"  ) 
objection  to  the  warrant :    for,  that  is  not  completed  and 
finished^  till  the  whok  demand  is  levied. 

6th  Question.    As  to  the  excessiveness  of  the  second  ^J^^^^'?** 
distress —  ?]J^  ||J^J 

.    He  did  not  much  contend  that  it  was  not  so,  but  heiianjf'f  sd.) 
insisted  that  an  action  of  treipass  wilt  not  lie  for  taking  an 
excessive  distress.    For  proof  of  which,  he  relied  on 
the  case  of  Lynnt  v.  Moodi^,  ^  Sir.  851.  and  the  case  in 
3  Lev.  48.  Woodcroft  v.  TAom/Moif. 

The  declaration  contains  two  counts:  one  for  each 
trespass:  and  the  damages  are  given  jointly  for  both. 
Therefore  it  is  incumbent  upon  the  plaintiff,  to  shew  that 
both  these  distresses  are  illegal. 

Mr.  Stowe  in  reply—  Replj. 

The  cases  of  tolls  are  not  applicable  to  the  present  case.  4^  Qaettioo, 

Agriculture  deserves  encouragement  fioir,  as  well  as 
formerly. 

I  suppose  the  king's  distress  might  be  sold  at  com^ 
tnon  late.  Therefore  the  act  de  dUtrictione  scaccerij  -does 
extend  to  executions.  And  the  43  of  Elix.  has  not 
repealed  it. 

These  beasts  are  privileged,  if  there  be  sufficient 
besides :  and  here  was  sufficient  besides.  Beasts  of  cart 
are  within  the  same  reason,  as  beasts  of  plough:  They 
gaignont  sonterre^as  the  statute  of  51  H.3.  says. 

The  arguments  of  obsoleteness  and  ignorance  will  not  sd  QatftioD. 
hold :  for  the  former  is  not  true;  and  the  latter  will  not 
excuse.    It  is  no  part  of  the  case,  **  that  they  did  not  at 
**  first  know  the  value."    And  it  is  begging  the  question 
to  say  '^  that  he  may  take  a  second  distress,  when  the  first 


seem  to  proceed  on  this  reason,  that  there  was  no  default 
in  the  distrainor ;  and  it  was  holden  by  the  three  judges  in 
Salk.  who  gave  judgment  there,  that  if  a  distress  was  put 
into  the  common  pound,  and  escaped  without  the  dis- 
trainor's assent,  uuless  it  appeared  that  it  was  without 
his  default,  the  action  should  not  revive,  for  his  own 
default  ought  not  to  entitle  him  to  another  action. 
Qu.  If  the  reasons  of  these  cases  do  not  make  against 
the  resolution  in  the  principal  pase  ? 


p't' 
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1758.      ''  ^'^^  ^^   sufficient."     That  is  the  v^  thing    that 
UUTCHIHS  wants  to  be  proved. 

y  ^  As  to  the  case  of  Lynnt  v.  MicxM^jH^he  entry  there  was 

PHA  MBBms  ^^  '^'^^  lawful;  and  there  was  nothing  SMhtequeiti  to  make 

Cth  Qpffrtiffa    that  lawful  entry  a  trespass.    But  here  the  second  entry 

to  take  the  second  distress,  wais  tariiints :   and  therefore 

they  are  liable  to  an  action.    So  that  that  determination 

does  not  affect  the  present  case. 

Can*  ADTis. 

This  cause  now  standing  in  the  paper,  for  there80ln« 
tion  of  the  court, 

Lord  Mansfield  delivered  their  opinion. 

The  rule  of  MMt  ]»rti»  is  so  conceived  as  to  submit  the 
case  to  the  opinion  of  the  court,  be  that  whatever  it  may ; 
and  so  as  to  obviate  all  objections  to  the  form  of  the 
pleadings  and  finding  of  the  verdict 

In  stating  the  case,  he  observed  that  there  were  oiher 
things  which  might  have  been  taken  upoi^  the  ^nt  dis- 
tress, besides  those  which  were  actually  distrained  f^but 
not  upon  the  acond^  (from  any  thing  that  appears.) 
[4  Dani.S69.]  Upon  the  first  argument,  the  two  first  objections  were 
laid  out  of  the  question :  especially  since  the  17  6.  S. 
c.  38.  So  that  the  juttices  were  out  of  the  case.  For,  a 
defect  in  the  rate  {nmappetdeAjHm)  could  not  avoid  the 
warrant;  nor  is  the  warrant  void^  so  as  to  make  it  a  tres- 
pass ab  initio.  Arid  the  justices  coukl  not  be  trespassers, 
by  what  the  officers  afterwards  did. 

So  that  it  was  reduced  to  three  questions :  rriz. 

1st  Whether  (upon  the  first  distress)  avekia  ca)kx7- 
CJB  could  be  taken  and  distrained  for  a  poof^s  rate  and 
asKssment;  when  there  were  oilier  things  that  might  have 
been  distrained,  and  which  were  more  than  st^eieM  to 
answer  the  value  of 'the  demand. 

The  second  question  turned  upon  two  objections  to 
the  second  distress :  viz»  1st.  Whether  the  iecond  distress, 
under  the  same  warrant,  was  at  all  justifiable,  when  there 
was  enough  that  might  have  been  taken  upon  the Jirst; 
and  2dly.  Whether  this  se(  ond  distress,  being  excesstve, 
that  circumstance  alone  was  not  a  sufficient  ground  to 
maintain  this  action  of  trespass,  independent  of  any 
other  consideration. 

On  the  second  argument,  Mr.  Williams  not  only  arffued 
very  well  as  counsel  for  his  client ;  but  he  explained  the 
whole  learning  Cff  distresses  at  cowtmonlaw;  which  were  a 
nomine  pana,  not  a  satisfaction :  and  as  I  adopt  the  rea- 

CAM    1  ^^^^S  ^  ^^  argument  throughout,  to  avoid   repetition 
J  now,  I  will  in  a  great  measure  refer  to  it  for  the  grounds 
of  the  opinion  which  the  court  is  of. 
The  1st  question  is  *^  whetherovrntf  taruc^  may  be 
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^  taken  for  a  distress  ppon  Ihtpoor,^  rate,  where  tteref  are      1758. 
"  orAfrdistrainablegoodti  sufficient.*'  hutchi'nb 

As  to  this-^the  solid  distinction  is,  "  that  the  Beisiag         y^ 
"  under  the  43  of  EUz.  and  such  like  acts  of  parliameAti  is  cu  AMBBRa. 
**  but  PARTLY  analogous  to  the  common  law  distrbWi  (as 
'*  being  replevisable,  &c.)  but  is  much  more  analogous  to 
*•  tl>e  common  execution  ;*'  (like  ^^erf facias,  whiere 
the  surplus,  after  sale»  shall  be  returnedf.) 

In  the  old  common  law  distresses,  which  jveere  in  nature 
.ofa(€f)  nominepoiMtc  to  compel  pay  ments^it  Would  have  been 
absurd  to  have  suffered  the  implements  by  which  a  man 
*gains  his  livelihood  to  be  holden  as  a  pledge;  because 
that  would  have  been  takitig  from  theman,  the  only  means 
he  had,  of  being  able  to  pay  the  debt.  But  this  reason  d^s 
not  hold,  where  the  things  distrained  may  immediately 
.be  sold  by  way  of  satisfaction:  which,  though  called  a 
distress,  yet  really  is,  in  this  respect,  an  execution* 

The  a^udication  said  to  have  been  made  in  M.  8  fV.  3. 
C.'fi.  in  3  Salk.  136,  was  very  properly  cited  by  Mr. 
Williams,  as  no  sufficient  authority,  and  not  (of  itgelf)  to 
be  relied  upon:  but  I  take  it,  that  the  same  reason  was 
gone  upon,  in  the  case  in  1  Ld.  Raym.  386.  Finkemterne 
V.  Ebden,  M.  10  fV.  3.  B.  R.  Where  Ld.  Ch.  J.  Holt 
says, ''  it  is  true,  a  horse  cannot  be  distrained  in  a  smith's 
**  shop,  &c. :  but  there  is  no  such  restriction,  where  the 
*^  distress  is  for  a  personal  duty.'*  And  be  observed 
that  the  duty,  in  that  case  arose  out  of  the  goods  laden 
to  be  exported:  so  that  by  their  being  laden,  the  duty 
commenced,  and  the  ship  became  chargeable ;  and, 
i  fortiori,  any  part  of  her.  I  take  the  meaning  of  what 
be  there  says  of  personal  duties,  to  be  a|>plicable  to  the 
<:ase  of  parliamentary  duties  alluded  to  in  3'Salkeld,  and 
consequently  to  be  agreeable  to  3  Salk  136.  which  says, 
it  was  adjudged  **  that  this  common  law  exemption  of 
**  utensils,  tools,  instruments  of  husbatidry,  &c.  from 
**  distress,  holds  only  in  distresses  for  rent^xreskr^  amer* 
**  ciametUs,  S^c.  but  doth  not  extend  to  cases  where  a  dis- 
"  tress  is  given  in  the  nature  ofun  execution,by  any  parti- 
**  cular  Rotate;  (as  for  poor  rates,  &c. 

Therefore  it  more  analogous  to  an  ixeculion^  than  to  a 

distress  at  common  law:  and  there,  (in  casesl  of  execution) 

*  averia  caruae  may  be'  distrained ;   although  there  be  [*  Contn 

other  sufficient  distress.  ^  '??•  *5?- . 
andthewntm 

{a)  How  can  this  be  when  the  distress  in  this  case  is    •^^K"    -J 
repleviable,  but  certainly   not   so   in   the    case  of  an 
execution* 

(6)  The  writ  in  the  Register  97$  founded  on  this  stat. 
expressly  recites  quod  nuUfis  distringat p.ttveria  carucarum 
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1758.         ^^^  ^"  ^^'  ground,  we  are  all  of  opioioD,  that  theft 

HUTCui*K8  ^**  ^^  objection  to  the  Jirsi  distress,   from  the  averia 

^  caruea  being  taken :  for  that  they  are  JUMirained  nnder  the 

CHAMBERS  ^-E'*^-  *^^  ^^  like  acts  of  parlwmeni. 

Thus  fiir,  }'Ott  see,  relates  only  to  the^/Irs^  distress. 

As  to  the  SECOND  distress — 

The  1st  question  relating  to  that^  is  **  whether  this 
**  lecondf  distress  can  be  at  ali.  justified:  as  it  was  a 
**  SECOND  distress  taken  under  the  saiitf  warrant;  when 
**  enough  misht  have  basn  taken  atfirtti  if  the  distrainer 
**  had  then  tnought  proper." 

Now  a  man  who  has  an  bhtire  duty,  shall  noi  split 
the  efUire  sum ;  and  distrain  for  fart  of  it  at  one  time, 
and  for  other  part  of  it  at  another  time;  and  so  tatm 
quotieSftoT  several  times:  for,  that  is  great  oppression; 
And  that  is  the  case  of  fValUs  v.  Savittet  at  in  %  Luim. 
1532:  where  the  second  distress  was  holden  unjustifiable, 
because  both  distresses  were  taken  for  one  and  the  emm 
rent ;  and  it  was  the  lessor's  folly,  that  he  had  not  takci 
a  sufficient  distress  at  first 

But  if  a  man  seises /or  the  whole  sum  that  is  due  to 
him,  and  ouly  mistakes  the  value  of  the  goods  seised, 
(which  may  ut  of  very  uncertain,  or  even  imaginary  value, 
as  pictures,  iewels,  race-horses,  &c.)  there  is  no  reason 
whv  he  should  not  afterwards  complete  his  execution  by 
making  a  further  seizure.  And  how  can  the  officer  who 
seizes,  judge  of  the  real  or  perhaps  imaginary  value  of 
the  horses  or  goods  seized  ?  The  value  of  them  may  be 
quite  unknown  to  him ;  or  may  even  depend  upon  Whim 
and  fancy. 

It  is  to  the  advantage  of  the  owner  of  the  goods,  that 
this  should  be  so :  it  is  better  for  him  that  theolfteir 
should  be  at  liberty  to  seize  a  second  time,  in  case  tot 
makes  an  insufficient  seizure  the  first  time.  Or  else,  it 
might  induce  him  to  a  necessity  of  taking  effects  of  a  very 
great  value,  at  first :  for,  if  he  is  to  be  precluded  from 


$uaru  velfoves  suaspro  debito  nro  aut  alieno  eeu  alia  fnacun* 
que  occanone  per  ballivos  seu  minisiros  nroi  out  atiorum 
quamdiu  alia  haheat  averia  per  pM  ratumMUe  diu 
wptr  ip$um fieri  pomt  pro  dmtis  tllis  levandis  exeeptit 
taxit  averiis  Hits  ^ute  in  damno  alicyjm  inventa  aecamdm, 
legem  et  cons  r^tii  Attgt  imparcari  contigerit. 

Note  also  that  it  is  a  rule  that  wherever  a  new  right  or 
property  is  created  by  act  of  parliament,  the  same  is  to  be 
construed  according  to  the  rules  of  the  common  law» 
respecting  other  rights  of  the  sane  nature.  3  Co.  19.  A. 
85,  b.  1  tVme.  252. 


Easter  Term,  31  Geo.  2.  590 

thus  making  upthe  deficiency,  he  will  certainly  take  care      1758. 
not  to  take  too  little  at  first.  hutcuins 

Now  pictures,  horses,  jewels,  books,  and   some  other         y^ 
such  effects,  may  be  of  so  uncertain  artd  even  imaginary  chambers. 
or  fancied  value,   that  it  may  be  exceedingly   uncertain 
how  much  money  they  may  fetch,  when  they  come  to  be 
sold  :  so  that  the  person  seizing  may  not  beat  all  able  to 
judge  bow  much  they  may  produce  upon  sale,  [a) 

And  if  he  does  not  take  the  value  of  the  whole  at  first,  r    ^gg     "j 
(out-  of  tenderness  and  moderation  perhaps,)  there  is  no 
reason  why  he  should  not  complete  it  by  a  second  seizure ; 
provided  it  be  for  the  same  ^m/w  due. 

Therefore  this  jint  objection  to  the  second  distress, 
fails. 

3d  Question.  The  %econd  objection  to  this  second  dis-  [l  East  148.1 
tress,  is   the  third  remaining  question  ;    viz-  its   being 
txcemvt^  and  as  such  being  a  sufiicient  ground  foran  action 
of  trespass. 

Now  as  to  this  third  question,  "  whether  the  taking  an 
"  excessive  distress,  is  a  sufficient  ground  to  maintain  an 
••  action  of  trfcspass ;"  several  authorities  have  been  cited,*  •  vide  inte 
to  shew  "  that  an  action  o( trespass  will  not  lie  for  taking  P**  ^^^'  5**» 
"  an  excessive  distress;"  but  "  that  it  ought  to  be  a  par-  ^^**»  ^^^'  ^^^* 
"  ticular  action   grounded  upon  the  statute ;"  and'  par- 
ticularly, one  case,   which  \s\i\'l  Strange  Sb\.  Lt/nne  v. 
Moodyy  M,3  G,*l,  B.  R.  where  it  had  been  adjudged  for 
the  plaintifi'  in  C.  B.     But  the  judgment  of  C.  JB.  was 
reversed. 

And  it  was  said  "  that  the  remedy  ought  to  be  by 
**  special  action  founded  on  the  statute  of  Marlbridge" 

|?i<f  thatit  haAbeeii  sufticiently  established  "  thatagc/ifr/z/ 
**  9^ox\  oi' trespass  cdiw  not  be  maintained  for  taking  an 
•*  lejccessive  distress." 

One  case  indeed  was  cited  to  the  contrary:  which  was 
the  case  of  Mo'^r  v,  Munday,  11.  28  G.  2.  B.  R.  And  that 
was  an  action  of  trespass;  where  six  ounces  of  gold,  aiid 
one  hundred  ounces  of  silver  were  taken  for  65.  Sd.  which 
was  hohlen  to  be  an  excessive  distress  :  and  judgment  was 
given  fur  the  plaintiff. 

But  that  appeared  upon  the  face  of  it,  ajid  upon  tlie 
phadings,  to  be  excessive :  and  so  the  court  expressly 
deqUred.  And  it  was  a  distress  of  gold  and  silver ;  whjcb 
are  ot  a  certain  knoun  value;  and  even  the  measure  of  the 


{t(\  Vide  Ilirgraves  Co*  Lit,  49.  b.  Where  the  opinion 
here  given  is  cited  with  the  following  addition  to  it,  viz. 
See.  ac  Saund,  on  '22  Car.  2.  against  conventicles  39.  which 
is  referred  to  in  Comyns's  Dig.  Distress,  6.  but  not  cited  iu 
the  case  in  4  Burr. 
Vol.  I.  M  m 
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17580      9ff/iie  of  other  things.    But  it  was  there. bolden,  **  that  iB 

HUTCUIN8  *^  ^^^  OTHER  cases  of  goods  or  other  things  of  arbitrary 

y^  **  and  uncertain  value,  it  must   be  an  action  m/nni  tfate 

chambers/'  f/a/ii/<r.    And  this  (as  lam  told)  was  the  di&tinctioD 

'  there  taken  :  and  that  is  therefore  an  exception  (and  was 

there  considered  as  being  so)  from  the  general  rule ;  and 

serves  to  confirm  the  rule  itself. 

We  are  therefore  all  of  us  of  opinion  that  theie  is  w» 

cause  of  action  maintainable  by  the  plaintiff  in  the  present 

£    591     ]|  CA'*'^*  nor  has  be  any  right  to  recover  against  ant  of  die 

defendants :  and  that  the  defendants  be  at  liberty  to  enter 

a  non-suit* 

The  RULE  taken  was, 
''  That  the  posiea  be  delivered  to,  and  juc^menl 
^  entered  for  the  defemda^hts.^  (•) 

Kon'ajt  Rex  versus  Inhabitants  of  CAV£RSWAi.L. 

Ht  Mmj  1759. 

See  this  case  abridged^  in  the  Tablk;  and  ai  learge  in 
the  quarto  edition  of  my  Settlcmsnt-casss»  Na 
147.  pa.  4G1. 

Toefday,  Baldwin  et  ux'  versus  Blackmore^ Esquire* 

9d  May  1758. 

Fauperre-       FllHIS  was  a  case  reserved  al  the  assizes  for  the  county 
turninp^to  ihe  X    ^^  Lancaster  in  an  action  foF  .m  assiiuU  upon,  and  false 

parish  from  .  .     r  ^r        1   •    ^-/vf        •/•  r      y         j 

whcncercmov*  ^^i^'*'*^'*'^^'*'  ^»  ^^^  plaintin  s  uife. 

ed  without  a       Case — That  the  pJaintiflTs  William  Baldain  and  SusoB' 

certificate,  *  waA  his  wife,  being  pawperi,  legally  settled  in  the  township 

"**M^i^^[|i     ^^  Banknezcton  in  Yorkshire^  had  been  regularly  and  pro- 

boiite  of         P^rly  removed  hi/an  order  of  two  justices  of  the  county  of 

correction.      Lancaster  from  Marsden  in  Lancashire^  to  the  said  towu- 

[Sec  s  Oum.    ship  of  Banknewfon  in  the  said  county  of  York^2LB  the  place 

725. 6  Dura,    of  their  last  legalsettleroent;  which  order  was  notappealed 

*'J  from.    That  afterwards,  they  (both  of  them)  returned 

of  their  own  accord,  and  2i;i///Q<// bringing  any  certificate 

with  them  from  Bankncuton  (to  which  they  belonged,}  to 


[a)  By  the  first  point  adjudged  in  this  case  a  difr<^rent 
rule,  or  law  is  introduced  with  respect  to  distresses  given 
by  act  of  parliament,  from  which  is  and  always  was  the 
case,  as  to  distresses  at  common  law. 

By  the  second  resolution,  the  authority  of  2  Xtifiryct 
1532,  is  overruled,  though  clearly  law  before ;  and  this 
second  resolution  is  also  contrary  to  what  the  legislature 
took  to  be  law,  when  they  passed  the  Stat.  17  Car.  a.  c,  7. 
as  appears  by  s.  4. 


V. 

MORE. 
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ilarsden  aforesaid,  from  whence  they  had  been  so  re-      1758. 
moved  by   the  said  order  of  two  justices.     Of  which,  v.^rr^%Mr\yr 
complaint  bemg  made  m  writmg,  and  upon  oath,  to  the       etux* 
defendant,  who  was  a  justice  of  peace  of  the  said  county 
of  Lancaster^  wherein  the  said  parish  of  Marsden  lay,  by 
the  overseer  of  the  said  parish  (from  which  the  paupers 
had  been  lawfully  renioved,  and  to  which  they  unlaw- 
fully  returned,)  he  issued  his  warrant  to  bring  the  two 
paupei*s  (the  man  and  his  wife)  before  him  :  who  being  [     59G    ]] 
accordingly  brought  before  hihi,  and  the  facts  being  fully 
proved,  upon  oath,  made  by  Thomas  Murgalror/d^  one  of 
the  churchwai-dens  of  Marsden  aforesaid,  he  committed 
ixoTir  of  them,  the  man  and  his  wife,  to  the  house  of 
correction^  •*  there  to  remain  until  they  should  be  dis- 
"  CHARGED  BY  DUB  COURSE  OF   LAW."     The   Warrant 
was  directed  to  the  constable  of  Marsden,  to  convey,  and 
to  the  master  of  the  house  of  correction  in  Preston,   to 
receive ;  and   was  in  these   words,  '*  Whereas  Thomas 
Mur^ntroyd,  one  of  the  churchwardens  of  the  township 
of  Marsden  in  the  said  county,  hath  made  oath  before 
•*  me,  one  of  his  majesty's  justices  of  the  peace  in  and 
for  the  said  county,  that  William  Baldvcin  and  Susan  his 
wife,  poor  persons  having  been  lately  removed  by  an 
**  order  under  the  hands  and  seals  of  Roger  Hesktth  and 
Righy  Molinetix,  esquires,  two  of  his  majesty's  justices 
of  the  peace  and  quorum  in  and  for  the  said  county, 
from  the  said  township  of  Marsden  unto  Banknewton 
in  the  west  riding  of  the  county  of  York,  as  to  their 
last  lawful   settlement,    are  now  returned    back,    to 
"  inhabit  in  the  said  township  of  Marsden,  contrary  to 
"  THE  statute  in  this  behalf  made;  these  are  therefore,  in 
**  his  majesty's  name,   to  command  you   forthwith   to 
**  convey  thkm  the  said  William  Baldwin  and  Susan  his 
**  7cife  to  the  house  of  correction  abovesaid,  and  deliver 
**  Til  EM  to  the  master  thereof;  hereby  requiring  him  to 
•*  receive  thkm    into   his  custody,  and  them  safely  to 
keep  UNTIL  they  shall  thence  be  discharged  by  due 
course  if  law.    Hereof  fail  not,  at  your  peril — Given,  ^c. 
this  8th  day  of  February,  ifc.*^ 

That  under  this  warrant  of  commitment,  the  plnintifF 
^nd  his  wife  were  kept  in  prison  in  custody  of  the  keeper 
of  the  house  of  correction  at  Preston,  from  l*2th  February 
to  17th  March  following. 

Notice  was  proved  to  be  §iven  to  the  defendant  of 
bringing  the  action,  one  month  before  it  was  brought. 

Upon  the  trial  of  this  cause,  there  was  a  verdict  for  the 
plaintifl*,  and  Is,  damages,  subject  to  the  opinion  of  the 
court  upon  the  two  following  questions :  viz* 

1st.  Whether  there  ought  hot  to  have  been  a  previous 
conviction  of  vagra  ncy. 

M  m  2 
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1 758.  Sdly.  Whether  the  wife  could  be  convicted  of  tagranejf 

BALDWIN  ^^  ^  liable  to  be  sent  to  the  bouse  of  correction  for 
et  ux*      returning  without  a  certificate;  as  she  only  accompanied 
and  resided  with  her  own  husband. 

N.  B.  By  13, 14  C.  2.  c.  12.  §  3.  It  is  provided  that  any 
person  or  persons  maifgo  to  work  in  any  parish  or 
r  '"ior"  1  place,  carrj/ifig  with  them  a  certificate  of  their  being 

*•  -^  inhabilantsof  their  proper  parish:  and,  in  such  case, 

if  they  shall  not  return  when  their  work  is  finished; 
or  shall  fall  sick  or  impotent,  whilst  they  are  in  the 
said  work;  it  shall  not  be  accounted  a  settlement ; 
but  two  justices  of  the  peace  may  convey  the  said 
person  or  persons  to  the  place  of  his  or  their  habita- 
tion as  aforesaid.  And  if  such  person  or  persons 
shall  refuse  to  go,  or  shall  not  remain  in  such  parish, 
but  shall  RETURN  of  HIS  own  accord^  to  the  parish 
from  whence  he  was  removed ;  it  shall  and  may  be 
lawful  for  anyjusticeofthe  peace  of  the  city,  county, 
or  town-corporate  where  the  said  offence  shall  be 
committed,  to  send  such  person  or  persons  offending, 
to  the  home  of  correct  ion  9  there  to  be  punished  as  a 
vagabond;  or  to  a  public  Korkhouse  (in  the  act 
after-mentioned)  there  to  be  employed  in  woik  or 
labour. 
By  17  G.  2.  c,  5.  §  1.  It  is  enacted,  that  whereas  the 
number  of  rogues,  vagabonds,  beggars,  and  other  idle 
and  disorderly  persons,  daily  increases, ^fc*  all  persons 
who  threaten  to  run  away,  and  leave  their  wives 
or  children  to  the  parish  ;  and  all  persons  who  shall 
unlawfully  rc/wr«  to  such  parish  or  place  from 
whence  they  have  been  legally  removed  by  order  of 
two  justices  of  the  peace,  without  bringinga  certify 
cate  from  the  parish  or  place  whereunto  they  belong; 
and  also  all  persons  who,  &c.  &c.  shall  he  deemed 
IDLE  and  disorderly  persons :  vmd  it  shall  and  may 
be  larcful  for  nuy  justice  of  peace  to  commit  suck 
ojfe/ti/ers  (being  thereof  comv ict ed  before  bim,  by  his 
own  view,  or  by  their  own  confession,  or  by  the  oath 
of  one  or  more  credible  witness  or  witnesses,)  to  the 
house  of  correction ;  there  to  be  kept  to  hard  labour, 
for  any  time  not  exceeding  one  month. 
As  to  the  two  points,  it  was  insisted  on  behalf  of  the 
plaintifl^ — 

isi.  That  there  ought  to  have  been  ^previous  convic- 
tion of  vagrancy,  before  the  justice  could  commit  to  the 
house  of  correction  at  all. 

2dly.  That  Susannah  the  wife,  following  and  residing 
WITH  her  own  husband  to  and  at  Marsden^  could  not  be 
convicted  of  vagrancy,  for  returning  thither  without  a 
certificate. 
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This  cause  was  first  argued  on  Tuesday  the  aist  of  June      1758. 
1757,  by  Mr.  Yates  for  the  plaintiff,  and  Mr.  Clayton  iox  g^^LowiN 
the  defendant ;  *  and  again  on  Friday  t\\Q\\ihoi November     ^^  ^JJ» 
following,  by  Serjeant  Poole  for  the  plaintiff,  and  Mr.         y^ 
Norton  for  the  defendant.  black- 

For    the  plaintiff  it   was   argued   to   the    following     ^ore.    * 
effect.  r  ♦-593' T 

1st  Point — On  17  G.  2.  a  previous  comiction  is  expressly  f^  ^^^       -' 
made  necessary ;  the  words  of  it  are,  "  being  thereof  cow-  piaintifL 
**  victed,  S^cJ*    And  three  methods  of  conviction  are  speci- 
fied ;  viz.  view,  confession,  and  proof  by  one  or  more 
witnesses. 

Now  here  was  nothing  but  the  mere  complaint  and 
information  of  the  parish  officer ;  without  any  adjudication 
by  the  justice,  '*  that  it  was  true." 

Therefore  the  justice  proceeded  without  any  autho- 
rity. 

On  13, 14  C.  2.  c.  12.  §  3.  No  previous  conviction  is 
indeed  necessary,  by  any  express  words  of  the  act  of  par- 
liament But  such  an  arbitrary  and  extraordinary  power 
ought  to  be  very  narrowly  watched.  However,  this  cannot 
be  a  proceeding  under  the  statute  of  13,  14  C.  2.  for  the 
foundation  of  this  warrant  is  the  information  of  the 
churchwarden  on  oath  ;  which  plainly  goes  upon  an 
offence  created  since  that  statute  of  C.  2.  viz.  **  returning 
**  without  bringing  a  certificate  from  the  parish  to  which 
"  they  belonged." 

2d  Point— This  return  of  the  woman  cannot  be  con- 
sidered as  an  unlawful  return.  A  feme  covert  is  obliged 
to  follow  her  husband.  If  she  commits  theft,  in  company 
with  her  husband,  it  shall  be  taken  to  be  done  by  the 
coercion  of  her  husband.  1  Hawk.  P.  C.  fo.  2, 3.  sect.  9, 
10, 13.  Bro.  Coran.  lOS.  Kelynge  31,  37.  tlale^  U.  P.  C. 
Vol.  I. pa.  47.  and/ja.  516.  3  Inst.  108. 

Indeed  there  are  cases  where  the  wife  is  the  prikcipal 
actress^  (as  keeping  bawdy-houses,)  where  she  is  punish- 
able with  her  husl>and.  But  here  su£  is  guilty  of  no  offence 
at  all. 

As  to  its  being  a  hard  action-^our*8  is  a  veiy  hard  case. 

Contri  for  the  defendant,  (the  justice  01  peace,  who  por  the de- 
had  committed  the  woman,)  it  was  argued  to  this  effect :  feadaat. 

Ist  Point — If  this  proceeding  should  be  taken  to  be  on 
17  G.  2.  and  even  supposing  a  conviction  to  be  previously 
necessary,  yet  it  is  not  necessary  that  such  a  conviction 
should  be  expressly  stated  upon  this  case ;  but  the  justice 
may,  at  any  time,  draw  up  a  conviction  ia  form,  upoQ 
the  facts  here  stated ;  which  conviction  he  was  not  obliged 
to  draw  up  inform,  till  called  upon. 

But  this  proceeding  is  upon  13, 14  C.  2.  c.  12.  §  3.  And  T    599     1 
the  case  is  within  the  woras  of  that  act^  viz.  **  returning 
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1758.      "  of  her  own  accord,  to  the  parish  from  whence  she  was 
BATDw'iN  "removed." 
g^  Q  j»  And  these  two  acts  (of  13, 14  C.  2.  and  17  G.  2.)  arc 

consistent ;  and  the  latter  does  not  repeal  or  j^acate  the 
former:  it  operates  asas^/r/wg,  under  that' act:  and  upon 
^ORE.     ^^^^  former  act,  no  conviction  is  necessary. 
♦V.  Hob.  96.      -d  Point.  A  wife  may  be  guilty  'and  liable  in  cora- 
nid9Co.  79.  mitting  a  crime  vrith  her  husband,  from  trespass  *  up  to 
^' ^""if^*    murther  and  treason.    In  Dr.  Uussey's  case  in  Hob.  and 
^^teT«^^a?  in  Lord  Coke,  a  general  rule  is  laid  down,  as  to  married 
^lo  the  par-  women,  *'  that  where  they  cfTend  voluntarily  and  knbw- 
poie  in  the     "  ingly,  they  are  luible  to  punishment." 
present  caie        This  is  a  new  law ;  and  the  wife  was  intended  to  be 
i|f*°y|j*^^^  included  in  it:  and  if  wives  are  within  tlie  mischief  of  a 
VjiTbe  found-  statute,  they  shall  be  included  in  it.    The  matrimonial 
vow  must  be  understood  as  restrained  to  lawjui  acts:  the 
wife  ought  not  to  obey  her  husband  in  unlawful  acts. 

In  trespass  ti  et  armis,  the  wife  might  be  seized  for  the 
fme.  The  coercion  of  the  husband  onlif  excuses  her  from 
sufieritigfor  the  crime  :  it  does  not  make'  the  act  fawfuL 
She  ought  not  to  commit  theft  ;*  although  the  supposed 
coercion  of  the  husband  excuses  her  from  punishment. 

This  act  expressly  includes  all  persons  wbatsoeveri 
The  words  are  general ;  and  so  also  was  tbe'intention. 

And  the  husband's  act  (of  returning)  is  unlawful:  and 
therefore  she  ought  not  to  follow  him,  and  thereby  com- 
mit an  unlawful  act  herself.  KTor  is  she  obliced  to  follow- 
h'\n\  for  mainteiiame :  for,  the  parish  to  which  they  were 
removed,  is  obliged  to  maintain  her,  in  the  same  manner 
as  if  her  husband  had  run  away. 

If  it  were  otherwise,  here  would  be  an  innocent  parish, 
who  must  be  at  a  coiitinualexpence  of  removing  the  wife 
back,  totics  quoties,  without  being  reimbursed  for  their 
charges :  and  if  she  was  obliged  to  return  with  her  husband 
once,  she  would  aludys  be  obliged  eq^ually  so  to  do,  when- 
ever he  should  return  himself. 

All   their  reasoning   would  hold  just  as  strongly   in 

obliging  the  wife   io  asbist  her  husband  antl  oAry  him'wi 

r     600    '^  keeping  a  buKdy-houae,  ^^  iXiQtiy  other  illegal  act     Yet 

for  keeping  a  bawdy-house,  she    is  certainly   pu 
+  I  Salk.  384.  with  her  husband.f 

\rfr"*  ^  M       '^^'^  is  not  a  commitment  in  execution,  and  by  way  of 
)0*Ann. B.R.y^'^S^^"^'^^^^  offence:    it  is  a  commitment  on  13,'  14 
and  Rex  t.      C.  2.  and  not  on  17  G.  2.  nor  for  any  definite  time.  They 
Hayward,  a    might  have  been  bailed  on  this  commitment:' for  it  is 
later  caie.       only, "  ////discharged  by  due  course  of  law.**  An4  though 
thie  words  of  the  act  of  13, 14  C.  2.  are*'  7%erc  to  be  punish- 
ed as  a  vagabond  "  yet  this  is  only  in  order  to  be  amena- 
ble  to  justice  upon   a  future   indictment.    And  so  the 
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seading  them  '*  to  a  public  f  workhouse,    there  to  be      173a 

"  employed  in  work  and  labour,**  is  no  punishment  to  a 

poor  person,  who  is  used  to  work  and  labour.  baldwik 

It  would  be   highly   vvreasonabU  that  the  husband       ^   "* 
f  who  could  not  bring  an  action  in  his  own  name  and  on  his         ^* 
9WH  account)  should  be  permitted  to  bring  it  on  account     ^^^^^ 
of  his  wife,  and  in  her  name,  against  a  magistrate  who  has  ^  Buuh*^ 
acted    for  the  public  good:    and   himself   receive  the eomm\tmeai 
benefit  of  what  has  been  originally  occasioned  by  and  ii  *'  to  the 
taken  its  rise  from  his  own  vi^laTrful  act.  bomc  of  cor- 

The  counsel  for  the  plaintiff  replied  to  the  following  ^•**^-*' 
effect. 

As  to  the  conviction  being  still  in  the  power  of  the  justice  Replj. 
to  draw  up  in  form. — It  does  not  appear  that  there 
ever  will  or  can  be  such  a  conviction  :  but  it  is  plain  that 
there  is  none. 

It  does  not  any  how  explicitly  appear^  upon  what  act, 
this  commitment  is  founded.  But  however,  it  must  be 
on  17  G.  2.  because  the  information  is  for  an  offence 
expressly  within  that  statute  ;  and  the  warrant  of  com- 
mitment is  founded  upon  the  information.  Therefore 
there  ought  to  have  been  a  previous  conviction. 

The  certificate  could  not  be  in  the  wife's  power  to  pro- 
<iuce :  her  husband  must  have  it,  if  there  was  any. 

We  do  not  deny  that  the  wife  was  so  far  within  the 
intent  of  this  act  of  parliament,  that  she  was  capable  of 
being  a  vagrant ;  she  might  have  gone  about  begging; 
shemight  have  returned  to  this  parish  without  her  hus- 
band. But  we  say  that  here  is  no  act  of  vstgrancy  stated ; 
and  for  the  particular  fact  that  is  stated  her  being  sub 
potestate  viri,  was  an  excuse  to  her  :  she  is  within  all  the 
excuses  mentioned  in  Dr.  Hussey*sc^ise,  for  persons  guilty 
against  the  letter  of  a  law. 

The  hardship  of  the  parish  to  which  these  persons 
returned  cannot  destroy  the  general  law  of  the  land. 

A  married  woman's  keeping  a  bawdy-house ]oini\y  with  f     601     1 
l)er  husband,  varies  from  the  general  principle :  because 
there  she  is  the  principal  actor,  ^ud  chief  manager  and 
r.ondudor. 

The  present  commitment  is,  ^*  till  discharged  by  due 
**  course  oflnw^  But  still  it  may  be  a  commitment  on 
17' G.  2:  as  it  does  not  exceed  a  month;  though  it 
does  not  indeed  fix  it  to  a  month. 

It  is  a  quite  new  doctrine,  "  that  imprisonment  in  a 
*'  house  of  correction  is  no  punishment  :*'  certainly,  it  is 
a  punishment,  and  no  small  one. 

As  to  the  husband's  becoming  intitled  to  the  damages, 
when  recovered  ;  that  arises  from  the  law  itself:  but  it  is 
properly  the  wife^s  action,  and  will  survive  to  her  ;  though 
«fae  (being  covert)  cannot  by  law  bring  it  in  her  own 
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17 ^R       fwmf.    This  tberefore  is  the  act  of  the  law;  and  ouglit 

l/oo*      jj^^  ^^j^  objected  to  the  hmbaud;  luucb  less,  to  the  wife^ 

BAi^DWiK  ^hose  action  this  properly  is. 

®^  ^^*         Lord  Man$fi£ld   desired  to  be  informed  how  the 

^*         USAGE  was :  (though  it  would  not  indeed,  as  he  observed, 

BLACK-     alter  the  law.) 

liOAE-  The  counsel  had  not  made  this  inquiry.     But  both  the 

counsel,  and  also  Mr.  Just.  Foster  and  Mr.  Just.  Wil- 
MOT  said,  that  the  act  of  13, 14  C.  2.  had  been  always 
co/i52dfereiasGEN£RAL,  and  NOT  as  tied  up  by  the  parti- 
cular words  of  reference  to  that /?ar/icii/tfr  case  of  going  to 
icorkf  onli/.    And 

Lord  Mansfield  said,  that  perhaps  that  might  have 

been  practised  for  the  sake  of  general  good 
lie  strongly  intimated  that  it  would  be  a  right  thing 
to  compromise  this  cause  :  and  if  it  should  uoi  be  so, 
be  desired  to  know  the  practice  and  usage^  about  send* 
ing  the  wife  to  the  house  of  correction,  with  the 
husband. 
As  to  13,  11  C.  2.  He  said  he  was  now  satisfied  by  bis 
brother  Pos/er,  "  that  it  had  always  been  taken  as  a 
**  GENERAL  law  ;"  notwithstanding  the  words  of 
reference ;  (which  had  struck  him  on  the  reading.) 
Mr.  Just.  Foster  desired  to  know  also  how  the  prac- 
tice had  been  as  to  children. 
Mr.  Clayton  (who  was  counsel  for  the  defendant  in  the 
former  argument)  said  he  had  known  the  childrai  also 
committed. 
r    ^02    1      C^^*  AD  vt;-',  (i.  e.  eventually  if  not  compromised.) 
*-  -"On  Tuesday  ^  25th  April  17oS,  this  case  being  mentioned' 

at  the  bar,  as  standing  for  the  opinion  of  the  court 

Mr.  Norton  (for  the  defendant)  then  said  he  had  several 
certificates  of  its  being  the  practice,  for  justices  to 
commit  the  wife,  as  well  as  the  husband,  for  returning 
lo  the  parish  from  whence  they  had  been  removed ; 
although  she  so  returned,  with  her  husband. 

Lord  Mansfield  now  (on  Tuesday  2d  May  175S,) 
delivered  the  resolution  of  the  court 

He  first  stated  the  whole  case  very  fully.  And  he 
prefaced,  that  it  was  manifest  that  the  justice  had  not 
ucted  intentionally  wrong:  and  it  is  plain  that  the  jury 
were  of  that  opinion,  as  appears  by  their  giving  07i/y  Is. 
damages.  The  court  would  gladly  therefore  have  leaned 
towards  excusing  this  gentleman  from  sufTering  for 
what  he  had  honestly  and  without  any  bad  iqtention 
done;  if  they  could  have  found  him  justifiable  by  any 
legal  excuse. 

But  there  is  one  fatal  objection  to  his  proceeding, 
vbich  we  cannot  get  over ;  and  which  puts  all  the  other 
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pdints^  out  of  the  case :  and  that  is,  that  the  warrant  of      1733^ 
commitment  is  illegal.  Baldwin 

The   legality  of  the  warrant  depends  upon  two  acts  of     ^^  ^^^ 
parliament,  or  at  least  upon  one  of  them  :  for,  there  are  ^' " 

two  acts  of  parliament,  upon  one  of  which  two,  this  war-     b^^ck* 
rant  must  be  founded;  though  it  does  not  appear,  upon      ^ore. 
which  of  the  two  the  justice  proceeded. 

These  two  *  acts  are,  13, 14  C.  2.  c,  I'i.  (a  law  made  •vide ante 
before  certificates  under  the  t  late  acts  existed,)  and  17  G.  p,  597^ 
2.C.  6.  (which  relates  to  persons  returning,  &c.  without  f  s,  9  W.  3. 
bringing  such  a  certificate.)  %'^'J^^^ ***" 

Now  this  warrant  is  not  within  thisformer  act,  of  13,  {[j^" 
14  C.  2.  nor  is  the  case  itself  within  it  (a).  These  persons 
did  not  go  to  any  parish,  carrying  with  them  a  certificate 
of  their  being  inhabitants  of  their  proper  parish:  nor   is 
the  comraitmeut  made  "  to  the  house  of  correction,  there 

to  he  punished  as  a  vagabond ,"  nor  to  a  public  workhouse^ 

thereto  be  employed  in  work  or  labour;*  as  that  statute 
directs.  So  that  the  warrant  is  not  at  all  agreeable  to  the 
directions  of  that  act,  which  specifies  the  particular 
manner  of  sending  the  olfender  to  the  house  of  correction,  f  603  1 
or  to  a  public  work-house :  for,  it  is,  only,"  to  remain  till 
"  discharged  by  due  course  of  law,** 

Neither  can  this  warrant  be  good  upon  the  latter  act, 
of  17  G.^.c,  5.  Because  though  this  is  indeed  a  com- 
mitment to  the  house  of  correction,  (which  the  latter  act 

(a)  In  thepreceding  page  the  counsel,  and  also  Pos/erand 
Wilmot  Justices, said  the  act  had  always  been  considered  as 
general,  and  not  tied  up  by  the  particular  words  of 
reference  to  that  particular  case  of  going  to  work;  and 
afterwards  Lord  Alansfield  said,  he  was  satisfied  by  his 
brothers  that  it  had  always  been  taken  as  a  general  law, 
notwithstanding  the  words  of  reference  which  had  struck 
him  on  the  reading.  Now  if  it  be  a  general  law,  the 
pauper's  going  without  a  certificate  could  not  be  a  reason 
why  the  case  might  not  be  considered  within  that  act ; 
and  it  would  be  strange  that  a  pauper  going  without  a 
certificate  should  make  his  case  better  than  if  he  went 
with  one.  The  power  to  commit  by  the  act  is  not  for 
any  particular  time,  and  the  warrant  of  commitment  being 
so,  gave  the  defendant  a  right  to  apply  it  to  that  act ; 
for  where  there  are  two  acts  of  parliament  a  prosecutor 
as  a  magistrate  has  a  right  to  apply  bis  proceeding  to 
that  which  best  suits  his  case,  and  as  to  the  omission  in 
the  text,  lines  printed  in  italics,  they  were  in  favour  of  the 
pauper :  and  it  would  be  odd  to  allow  an  action  against 
a  magistrate  because  he  had  omitted  a  circumstance  of 
severity  in  the  punishment,  and  only  confined  instead  of 
confining  and  punishing. 
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1758.  directs,) yet  it  is  ^^to  remain  there  tili,  4ifckarged  iy 
BALDWIN  "  due  course  of  law  :*'  Whereas,  by  this  aci^  tbe  power 
etux.  givfi*^  the  justice  is  "  to  coramit  such  oienders  to  the 
**.  house  of  correction,  there  to  be  kept  to  hard  labour 
"  for  any  time  not  exceeding  one  rnxmlh'^  But  this 
warrant '\^  qu\\j^  general :  it  is  an  ihd^nite  coDimitmeDt ; 
NOT  for  ii  precise  limited  lime,  as  thts  act  expressly  directs 
and  requires. 

Therefore  tbe  warrant  of  commitment  is. totally  illegal : 
and  consequently, the  plaintiff  is  entitled  to  tbedauages 
that  he  has  recovered. 

And  you  will  observe,  that  we  go  only  upofi  ^AewAR- 
RA  NT :  which,  for  the  reasons  I  have  mentioned,  we  hold 
to  be  totally  illegal. 

Rule  that  the  postea  be  delivered  to  the  Plaintiff* 

Friday,  5th  TuOMAS  versus  Powel. 

May,  175  f. 

Corti  upon  a  tL  FEIGNED  issue  had  been  agreed  upon^  between 
otJredto'bc."^  the  parties  and  by  approbation  of  the  court,  in  ordec 
lazed.  to  try  a  corporation-right 

[S.  c.  Lawof      This  feigned  issue  had  been  now.  tjried*^  and  it  was 

CofU,  117.     found  for  the  prosecutor  in  the  original  motioa  for  the 

Sfl  *fti  ***'      information  in  the  nature  of  a  quo  warranto. 

1  Wil8?ss4.]      ^^^  question  now  was,  (upon  a  motion,  for  the  dtrec* 

tion  of  the  court,  to  the  master,)  whether  the  prosecutor 

should  have  all  his  costs  previous  to  the  feigned  iesue  :  or 

any^  and  what  part  of.  them  :  or  whether  be  should  onhf 

have  his  costs  FROM  the  feigned  issue. 

Mr.  Afton  and  Mr.  Nares^  who  were  counsel  for  the 

plaintiff,  insisted  to  have  all  the  costs :  viz.  costs  of  the 

original  application  ;  also  costs  of  settling  the  iwie^  (which 

bad  been  disputed  and  s(]^uabbled  about;)    as  well  as 

the  costs  of  the  trial  of  the  issue,  in  the  common  course^ 

They  cited  Rex  v.  Griffiths,  M.  1735, 9&G.%  B.R.IUx 

r    604     1  V*  Justices  of  Walsall^  alias  Stubbs  et  at  v.  Nichols  et  a/*, 

Tr.  1753, 28  G.  2.  B.  R.    Herbert  v.  Williams,  P.  25  G.  3. 

[S.  c.  1  Wjis.  -^-  ^'  Baskerville  v.  Redding,  there  cited.    And  1  Strange 

384.  '  *  3a.  Dqminus  Rex  v.  Powel  et  aP.     (Which  last  was-  only 

£ajer,  34.]      to  shew  that  an  information  in  the  nature  of  a  guo  war* 

ranto/\s  to  be  considered  as  a  civil  suit>with  regard  to 

costs.) 

And  they  said  that  this  being  of  the-  nature  of  a*  civil 
suit,  in  the  original  application  to  the  courti  wasdiffierent 
therefore  from  cases  where  the  original  application  was 
of  a  criminal  nature,  where  no  costs  were  payable  -  by  tbei 
defendant. 

Mr.  Morton,  on  behalf  of  the  defendant,  denied  that 
any  more  costs  ought  to  be  here  taxed>  than  nwrtfsf  those- 
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of  thejei^ned  issue ;  and  even  thQ$e,  a^/y  from  t\iet^me  of     1758-. 
the  issue /ui«eci.  *  t  ho  mas 

For  he  insisted  that  the  or^^ipal  rule  *'.  tp  sh^Yf  cai^se  '  vl' '  "^ 
**  why  the  inforniatioii  should  riot  be  granted,"  was  aQtuo^Uy  powell. 
DISCHARGED,  even  65/bre  thisfeigped  isi^ue  was  agreed 
upon  as  a  prpper  method  of  trial  0/  tjpe  right :  §q  that 
there  was  no  pretence  for  the  costs  ot  that  application 
being  now  included.  And  the  disputes  about  the.  perspn 
to  be  made  defendant  in  the  feigned  is^^^e,  were^  and 
could  riot  but  be,  yrlor  to  its  hemgjoined,  *  [*Il  is  the 

Mr.  Just.   Denison   and    Mr.   Just.  Wil^^o^t  ^yere «*roe caie a» 
cle^f  that  the  costs  to  be  taxed  upon  su'clji^  a  fe^gn^  issue,  g^.y'^JJj^^R^ 
were  only  the  costs  of  thefeigjr^ra  issue  itself^  apd  ^ot;  apy  jjj  j    ^' 
costs  antccedefU  to  the  conserit,to'*  try  the  right  ii\a  feigned 
"  issue."    And  this  was  settled  (as  Mr.  Just.  fVilmqt,  m^. 
in  the  case  of  fFfl/«///.*     '  LV^m? 

'  And  they  both  said,  that  it  \yould  b^  endless  to  enter  ^.  jg"©,  j.  ' 
into  the  costs  previous  to   the   feigned    issue :  for  they 
would  always  be  sure  to  have  disputes,  "  which  party 
♦*  was  right,  and  which  wrong,  at  first  and  upon  theorigi- 
**  nal  motion." 

Lord  Mansfield  concurred  in  their  opinion  :  which 
he  explained  to  mean,  (and  to  which  they  assented,) 
"  from  the  time  when  the  feigned  issue  was  first  ordered 
**  and  agreed  toy 

Note — In  the  present  case,  the  costs  of  the  disputes 
about  settling  the  feigned  issue,  after  it  was  agreed 
upon  and  ordered,  were  considered  as  part  of  the 
costs  which  were  to  be  taxed  to  the  plaintiff ;  (who 
had  prevailed  in  the  questions  disputed,  both  before 
the  master,  and  before  the  court) 

Dearden,  Assignee,  &c.  r«r5t/5  HoLDEN.  L    ^^    J 

THE  question  was,  "  whether  a  plea  of  the  statute  of  Plemthita 
"  23  H.    Q.  c.  10.  (against   sheriffs    taking  bonds  *^  «2!« *« 
"  colore  officii^  ^c.)  and  that  this  bond  was  taken  for  ease       f^^'i^ 
and  favour,  &c.  be  or  be  not  an  issuable />/etf,  within  andfatourt 
a  judge's  order  giving  the  defendant  time  to  plead,  ccmtrary  to 
upon  the  usual  terms  of  pleading  an  issuable ptea^  Sfc.**     •^^^  W  Hea. 
In  the  present  case,  the  plaintiff  had  signed  judgment^  ^'  ^vj?j  " 
upon    the  defendant's  having  thus  pleaded,    under  the  p^^  within 
usual  order  from  a  judge,"  for  time  to  plead,  on  the  an  oider  for 
**  common  and  usual  terms:"  for,the  plaintiff  considered  ^n^- 
this  plea,  as  a  nullity  ;  and  now  insisted  that  it  was  so  ; 
and  therefore  that  he  had  aright  to  sign  judgment^  without 
giving  any  rule  to  plead. 

But  the  MASTER  reported  this  judgment  to  be  irregular : 
and  to  this,  the  court  also  assented— for. 

Per  Cur'  This  is  an  issuable  plea :  for  if  the  plaintiff  had 
taken  issue  **  that  the  sheriff  did  not  let  the  defendant 
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1758.      "  S^'  ^^^  ^^  ^"^  favour,"  it  would  have  brought  all 

DEARDEH  "^^^^  suggested  in  the  plea,  to  issue. 

assienee  '     '^'^^  judge's   order  does  not  confine  the  defendant  to 

™    *  plead  the   general  issue.    The  present  plea  is  within 

his  order :  and  the  plaintiff  mi|A/  here  have  taken  issue 

(as  above)  '*  that  the  sheriff  did  not  let  the  defendant  go, 

**  for  ease  and  favour  :**  which  would  have  let  in  all  the 

matters  in  issue. 

Rule  "  for  setting  aside  the  judgment,  with  costs,'* 

MADE  ABSOLUTE. 

But  it  being  suggested  by  theplaintifTs  counsel,**  that 
the  plea  was,  in  truth  and  reality,  only  a  sham  plea,  put 
in  merely  to  gain  time;**— 

Mn  Norton,  on  behalf  of  the  plaintiff,  moved  that  the 
defendant  might  plead  as  he  vould  stand  hy. 

Which  being  consented  to  on  behalf  of  the  defendant, 
This  also  was  made  pan  of  the  rule. 
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Rex  T7er«</5  James  Clarke,  Esquire.  FridftT  86th 

A    HABEAS  Corpus  had  been  issued  during  the  last  ^*^*  *^^^ 
-^^  vacation,  by  Lord  Mansfield^  bearing  teste  the    8th  ^^^^J  brought 
instant,  being  the  last  day  of  the  preceding  term,  direct-  hab  "cSrp. 
ed  to  James  Clarke^  esquire,  commanding  him  to   have  iMued  ia  va- 
bffore  his  hrdship  at   his  chambeks  iu  Serjeant* s  m/i,  cation.^ 
immediately,  the  body  of  Lydia  Henrietta   Clarke^  his 
daughter,  then  detained  in  his  custody,  together  with  the 
day  and  cause  of  her  taking  and  detainer;  then  and 
there  to  undergo  and  receive   what  his  majesty's  said 
chief  justice  should  then  and  there  consider  of,  concern- 
ing her  in  this  behalf. 

The  writ  was  now  retumcfd  here  in  court :  and  the  said 
Lydia  Henrietta  Clarke  prodtaced. 

Mr.  Clarke  the  young  lady's  father,  returned  that  shc[Sbewaf 
was  his  DAUGHTER  ;  and   that  on  the  22d  of  March  last,  twenty-two 
she,  without  any  leave  or  notice  to  him  or  to  his  wife  J*^*"  ^^^^S^O 
(her  mother,)   secretly   went    away  from  his  house   in 
Great  Ormond-street^  and  took  with  her  a  box  or  bundle 
containing  several  sorts  of  wearing  apparel  and   about 
27/.  in  money. 

That,  in  about  twelve  or  fouteen  days  time,  he  being 
credibly  inforn»ed  **  that  his  said  daughter  had  been 
INVEIGLED  fl2P«^  fron)  him  by  the  instigation  of  one 
James  Mervin,  a  person  of  no  visible  occupation  or 
subsfancCy  nor  keeping  any  house;  with  design  io 
MARRY  her  to  one  Joseph  Isgrave,  who  is  under  age,  . 
**  and  who  about  two  years  ago  served  the  said  James 
Clarke  as  a  foot-boy,  and  is  yet  in  no  better  condition  : 
and  that  they  were  all  gone  together  into  the  isle  of 
Thanetf  where  they  were  to  get  a  IjICesce  for  such 
marriage;*  he  being  under  great  concern  for  the  wel- 
fare of  his  said  daughter,  and  in  order  to  prevent  the 
said  marriage,  (she  being  intitled  to  a  considerable  fortune^  r  ^j  -| 
after  her  said  mother's  death,  and  being  likewise  his  on  ly  ^  -* 

child,)  took  a  journey  to  find  them  out,  and  (if  in  his 
power)  to  prevent  the  said  intended  marriage ;  and  gave 
directions  to  his  nephew  Mr.  Peter  Starkie  Flayer,  to  go 


«< 
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1758.      '"  quest  of  them,  and   if  he  found  them,  to  endeavour 

REX        ^  prevent  the  marriage  and  to  bring  his  said  daugh- 

y^  ter  to  him. 

CLARKE.        That  his  said  nephew  found  them  out  at  a  place  called 

Broad  Stairs,   in  the   isle  of  Thanet:  where    the  said 

James  Mervin  represetitej  himself  as,  and  passed foff  the 

uncle  of  his  said  daughter 

That  the  said  Lydia  Henrietta  Clarke  came  home  with 
his  said  nephew  to  his  (the  said  James  Clarke  s)  house  in 
Great  Or mond -street;  where  she  arrived  the  7th  oi  April 
last :  and  tlie  said  James  Mervin  came  with  her  as  far  as 
Canterbury.  But  the  said  Joseph  Isgrave  riin  away :  and 
tbesaid  James  Metrin pretends  he ijsgone  to  Holland. 

That  ^n  her  being  thus  brought  home. to  Kim,  b^  did, 
in  the  (enderest  manner^  represent  to.  tier  th^  ruin  she  was 
inevitably  falling  into,  if  she  pursued  i^  design  to  marry,  a 
peraon  so  inuch  inferior  to  nerself ;  and  who  havipg  no 
f  isible  way  o(  livelihood,  must  reduce  \ier  to  the  utmost 
necessity  and  want,  as  well  as  disgrace  and  shame. 
Whereupon,  she  adsuriog  her  said  father**  that  she  was 
*'  not  married^"  he,  through  his  duty  as  a  parent,  and 
from  the  affection  he  bore  towards  her,  did  receive  her 
into  his  bouse  ;  and  the  mildest  and  best  endeavours  have 
been  used,  to  diuuadt  her  from  such  niarriqge ;  such  endea^ 
vours  extending  fio  further  than  what  he  humbly  conceives 
to  be  consistent  with  that  parental  cafe  which  may  be 
used  by  a  father  towards  his  child:  dud  no  severity 
whatsoever  hath  been  used  to  her. 

That  she  hath,  ever  since  the  said  ,7th  day  .pf  J/j 
last  (when  she  came  home  to  his  house  as  aforesa 
hitherto,  of  her  own  accord,  continued  to  Hye  Sii 
reside  with  him  (her  father)  and  still  doth  live  afid  reside 
with  him,  at  his  said  house,  of  her  own  accord  and 
under  no  restraint  whatsoever* 

And  there  is  no  other  cause  of  detaining  the  siaia 
L.U.C.  iic. 
Note — This  habeas  corpus  vvas  issued  upon  a*n  affidavit 
made  by  the  above  named  James  Mervin;  who  made, 
out  a  very  plausible  case,  fully  sufficient,  (if  true)  tp 
obtain  the  writ ;  but  which  was  now  alledged  by  Mr. 
Norton  (of  counsel  with  Mr  Clarke)  to  be  absolutely 
and  utterly  false  in  fact. 

CgQo  "I  Ii^  it,  the  young  lady  was  sworn  to  be  of  full  age^  (w^ 
J  about  2^;)  v/hich  was  true:  but  it  al^  alledeed 
"  that  ^he  had  been  hardly  useii^  and  confined^  by  her 
.*'  father,'*  and  other  circumstances  which  wefe  false. 
Note  also— That  although  this  habeas  corpus'  direct^ 
her  to  be  brought  before  Lord  Hdn^eli  Af  iiy% 
chambers;  and  although  she  tias  ^ciudlti/  6rougki 
before  Urn  whilst  lie  was  stnibg  at'  OitildkaU,  ad 
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Wednesday  \^ti  yet,  the  father  desiring  tohaveari      1758, 
opportunity  to  take  the  advice  of  counsel,  in  settling        ^^j^ 
the  return;  and  the  young  lady  declaring  publicly,  y^ 

"  she  had  no  objection  to  continue  with  her  father,  clahke. 
"  who  had  always  used  her  with  great  tenderness, 
"  and  much  better  than  she  deserved ;"  his  lordship 
judged  it  proper  to  adjourn  it,  and  direct  her  to  he 
brought  into  court  the  first  day  of  term ;  the  rather 
too,  that  she  might  have  a  chance  of  being  better 
advised :  for,  if  she  had  been  then  taken  from  her 
father,  it  was  plain  she  would  have  pursued 
her  improvident  design ;  and  Mervin  appeared  at 
Guildhall^  ready  to  have  carried  her  off.  She  was 
now  brought  into  court  by  virtue  of  the  same  writ^ 
which  was  returnable  bejorc  his  lordship^  at  his 
chambers  immediate. 

Lord  Mansfield  now  only  asked  her,  "  whether  she 
•*  desired  to  continue  with  her  father,  or  to  go  elsewhere.' •' 

She  answered — "  To  continue  with  her  father." 

Upon  which,  the  court  told  her,  she  was  at  liberty  to  t*traoge,583.] 
go.     Which  she  accordingly  did. 

Then  Mr.  Nor/on  nK)ved  that  Mervin  s  affidavits  might 
te  *iLEi),(togct4ier  with  the  return  of  the  writ;)  as  Mr. 
Gtef Ae  Was  determined  to  prosecute  him  fo  r  perjury. 

The  court  ordered  it  to  be  so;  and  recommended  the 
p?W)secution  very  strongly  to  Mr.  Clarke. 

i    609   Z 

WiLi^ORD  rer5M5  Berkeley.  Saturcla7,37ib 

May,  1758. 

'jM'R.  Morton,  on  behalf  of  the  defendant,  moved  for  y^^j^.^  j^ 
•^^  a  new  trials  lor  exc£ssivenes8  of  damages.     It  was  crim.  con.  not 
an  action  for  criminal  conversation  with  the  plain-  to  be  let 
tifFs  wife:  and  the  jury  (a  special  one)  had  given  500/.  aside  for  ex- 
danfiages.     The  defendant  was  a  clerk  in  the  exchequer,  ^^^®***^* 
during  pleasure,  at  a  salary  of  50/.  a  year,  only  :  which  r|^  g.  Law  of 
was  his  v'hole  subsistence.  bum.  a 1 7. 

The  court  were,  all  *  three,  clear  and  unanimous,  Scealio 
that  although  there  was  no  doubt  of  the  power  of  the  J  H*"\^V^ 
court  to  exercise  a  proper  discretion  in  setting  aside  ver-  -poMtermM 
diets  for  excessiveness  of  damages,   2/1  cases  where  the  absent 
quantum  of  the  damage  retiUy  suffered  by  the  plaintiff 
could  be  apparent,  or  they  were  of  such  a  nature  that  the 
court  could  properli^  judge  of  the  degree  of  the  injury,  and 
could  ^e  manifestly  that  the  jury  had  been  outrageous  in 
giving  such  damagcfs  as  greatly  exceeded  the  injury ;  yet 
the  case  was  very  different,  where  it  depended  wpon  c/r- 
cumstantes  which  tver^  puOP£fRLY  and   solely  tme/er  the 
cognizance  o{  theji#r^,  and  were  fit  to  l)e  submitted  to 
their  decision  and  estimiiti^.    And  they  held  the  case 
•f  criminal<^<mversati<>Q  with  anotfaer  manV  wifc^  tcr  be  of 
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J  ^ -58^      this  latter  kind.    For,  the  injury  suffered  by  the  busbanci, 
jjtrxwvr^lrx  and  the  estimate  of  the  damages  to  be  assessed,  must» 
^^  m  their  nature,  depend  entirely  upon  ciucumstances, 

BERK£L£T  "^^ich  It  was  strlctly  and  properly  the  province  of  the 
jury  to  judge  of:  and  in  the  present  case,  the  court  could 
not  say  that  500/.  was  too  much;  or  that  50/.  would  have 
been  too  little. 
Note— 1  he  case  of  Chem  v.  Brigg,  M.6  G.  1.  B.  R; 
before  Ld.  Ch.  J.  Praft^  was  exactly  similar  to  this; 
and  the  very  same  sum  of  500/.  was  given :  and  the 
like  motion  was  rejected  then,  upon  the  same  princi- 
ples as  the  court  have  now  rejected  the  present  one. 

'Motion  denied. 

Saiarday,  sd  Ki^x  venus  Little. 

•'""^'  ^'^*-  In  the  Crown  Paper., 

Single  act  of  HPHIS  was  a  conviction,  returned  to  a  certiorari  directed 
selhn^doet  -■-  to  William  Bailyf^  esq.  a  justice  of  peace  for  the  city 
not  constitute  and  county  of  Litchfield^  for  oft'ering  to  sell  goods,  *c.  as 
hawker asthat  ^  ^^^^^^  ^^^  pedlar^  without  licefue,  contrary  to  the 
he  ought  to  statute  in  that  case  made  and  provided, 
take  out  a  It  was  dated  24M  October,  31  G.  2.  and  set  forth,  thai 

licence.  one  Tliomat  P/w/ow,  gentleman,  came  before  the  said  jus- 

STi^  ^""    tice  (fTiV/iV/w  Bai/ye,  esq.)  and  gave  him  information,  that 
\  one  Thomas  Little  (in  the  writ  named)  after  thed4th  of 

^  610  J  June  16*)8:  that  is  to  say  upon  the  said  24th  day  of 
October  llo7y  in  the  parish  of  St.  Mary  in  the  said  city 
and  county  of  the  said  city  oi  Litchfield,  ^zs  found  offer ^ 
ing  to  sale  hHk  handkerchiefs,  and  trading  as  a  hawkef, 
pedlar  or  petty  chapman ;  and  that  the  said  Thomeu  Liitk 
DID  then  and  there  oFi-fiR  to  M  a  parcel  of  silk  handker* 
chiefs :  and  that  he  the  said  Thomas  Little  did  not, 
although  required  so  to  do,  produce  any  licence^  as  the 
law  ill  that  case  made  and  provided  directs,  to  qualify 
him  for  his  said  trading:  and  the  said  Thomas  Preston 
then  and  there  prayed  that  he  the  said  Thomas  Little 
might  be  thereof  convicted  according  to  the  form  of 
the  statute  in  such  case  made  and  provided.  Where- 
upon, the  said  Thomas  Little  being  brought  before  me, 
and  being  then  and  there  present,  and  having  heard 
the  said  information  read,  and  being  charged  therewith, 
he  the  said  Thomas  Little  is  then  and  there  asked  by 
me  the  said  William  Bailye, "  if  he  hath  any  thing  lo 
"  say,  or  can  say  any  thing,  why  he  the  said  Thomas  Lit" 
•*  tie  should  not  be  convicted  of  the  said  offence  io 
**  charged  upon  him  in  form  aforesaid,  according  to  the 
*'  form  of  the  statute  in  such  case  made  and  provided.** 
Whereupon  he  the  said  Thomas  Little  doth  now  here  freely 
and  volt^ntarily  cokfess,  before  mc  the  said   Wiliiauk 
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Builye  the  justice  aforesaid,  **  that  he  the  said  Thomas      1758. 
•*  Little  DID   offer  to  sell  silk  handkerchiefs  to  the  said        j^^.^^ 
••  Thomas  Preston^  in  such  manner  as  is  mentioned  in  y^ 

"  the  aforesaid  information ;"'  and  "  that  he  hath  no  licence  i^^ttle. 
**  for  selling  thereof."  And  the  said  Thornas  Little  is 
now  here  required  by  me  the  said  William  Bailye  the 
justice  aforeijaid,  to  prodvce  a  licence  granted  to  him 
to  impower  or  qualify  him  to  travel  or  trade,  pursuant 
to  the  statute  in  that  behalf  made  and  provided.  And 
he  the  said  Thomas  Little  doth  not  produce  before  me 
any  such  licence  or  any  licence  granted  to  him  in  that 
behalf.  And  the  said  Thomas  Little  dolh  Mot  pretend 
or  alledge  that  he  is  the  real  worker  or  maker  of  the 
said  goods,  or  the  child,  apprentice,  agent,  or  servant  of 
or  to  any  such  worker  or  maker ;  nor  doth  alledge  any 
other  matter  in  bis  defence. 

Whereupon,  and  upon  due  and  full  consideration  by 
me  had,  of  and  upon  the  said  matters  and  premises,  E 
do  adjudge  that  the  said  Tho.  Little  is  a  hawker,  within 
the  true  intent  and  meaning  of  the  statute  in  such  case 
niade  and  provided:  and  it  manifestly  a  ppeareth  tome 
the  said  justice"  that  the  said  Tko,  Little  is gvilty  of 
M4?  OFFENCE  in  the  said  information  above  laid  to  his 
charge,  in  manner  and  form  SLS  by  the  said  information  f  fill'  1 
*•  is  above  alledged;" 

Therefore  it  is  considered  and  adjudged  by  me  the 
said  justice  that  the  said  Tho.  Little  be,  and  he  js  con* 
victed  by  me  OF  the  said  premises  in  the  said  infurma^ 
tion  specified  above  laid  to  his  charge,  according  to  the  form 
of  the  statute  in  that  case  made  and  provided  ;  and  that 
the  said  Tho.  Little  forfeit  the  sum  of  I2l,  for  his  said 
offence;  to  be  levied  and  paid  according  to  the  form 
of  the  statute  in  that  case  made  and  provided.  In 
Witness,  ^c, 

William  Bailye  (L.  S.) 
r.  8,  9  W.  3.  c.  25.  S  1,  2, 3.  and  9, 10  W.  3.c.  27.  §  I, 

2,  3.  and  12  W.  3.  c.  11.     F.  also  3,  4  Jnn.  c.  4.  §  1,  4. 

for  continuing  these  duties :  which  refers  to  the  description 

ill  the  former  acts. 

Mr.    Yaies,    on    behalf  of  the  defendant,    took    two 

exceptions — 

1st.  That  the  defendant   is   not  brought  within   the 

description  of  the  acts,  as  going  from  town   to  (own,  ^c. 

SLud  travelling,  ^r.  but  he  is  only  generally  described  to 

be  a  person    that  traded  as    a  hawker  and  pedlar,  and 

offered    to  sell  a  parcel  of  silk    handkerchiefs  to   the 

informer. 

2d  E.xception.    That  there  is  no  evidence  at  all  of  his 

guilt.    For,  it  is  a  conviction  upon  a  confession ;  and  the 
Vol.  I.  N  n 
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I75S.  GOnfewoD  extends  no  further  than  barely  to  thesimpfe 
feet  of  offering  to  sate  silk  handkerchiefs  to  the  said  T. 
Preitonm  such  manner  as  is  charged  upon  bim:  but  that 
charge  is  an  insufficient  one. 

Firet — he  cited  1  Strange  497,  498.  Ret  y.  SparUng.  A 
conviction  for  profane  cursing  and  swearing  was  held  cMidy 
for  not  specifying  the  oaths  and  curses:  for,  the  rotirf, 
HOT  the  witnessy  were  to  judge  of  their  beii^  profane.  So 
bere»  the  courts  not  the  witness,  are  to  be  t^  judges  whe- 
ther he  was  a  hawker,  pedlar  or  petty  chapman,  within 
the  description  of  the  acts  of  parliament. 

So  in  the  case  of  Colebourne  v.  Stockdale  there  cited 
and  reported  in  1   Strange  493  ;  civil  action  of  debt  on 
bond :  and  plea  **  that  part  of  the  money  was  won  by 
**  gaming,  contrary  to  the  statute;**— it  was  adjudged 
that  the  game  played  at^  ought  to  be  mentioned  in  the 
plea  :  for,  it  \%  matter  of  law,  and  itof  barely  evidence.  So, 
m  convictions  for  killing  ^ame,  not  being  qualified,  the 
wtot  of  the  due  qualifications  must  be  negatinly  specified. 
And  he  cited  the  case  of  jRar  v.  Chapman^  dOtb  April 
1755;  a  conviction   on  43  £/tz.  c.  7.    for  robbing  an 
orchard  ; "  the  said  robbing  not  being  felony,  by  the  laws 
r      613    V'  of  this  realm :"  this  was  holden  not  to  be  a  sufficient 
^  charge  for  the  court  to  judge  upon.    Rex  v.  Bumahyf 

^Ld,  Raym.  900,  901.  was  a  conviction  on  the  same  act 
of  parliament  of  43  Eliz.  c.  7*  for  cutting  down  trees 
without  mentioning  the  number:  and  it  was  bolden 
insufficient;  and  laid  down  as  a  rule, '' that  convictions 
**  ought  to  be  certain  and  are  always  taken  strictly.** 

Second  exception.    All  the  evidence  to  support  this 
conviction  is  the  confession  of  the  party:  and  that  is  only 
*'  that  he  did  offer  to  sell  silk  handkerchiefs  to  the  said 
Thomas  Preston  in  the  manner  charged  upon  him  in 
the  information.**     But  it  does  not  appear  by  the  pre- 
ceding  charge,  **  that  he  was  a  hawker,  pedlar,  or   petty 
••  chapman,"  such  as  is  described  by  the  acts  of  parlia- 
ment:    and  if  not,  he  cannot  be  liable  to  this  penalty. 
Mr.  Liike  Robinson  for  the  conviction. 
This  question  depends,  and  the  conviction  is  founded, 
upon  the  following  acts  of  parliament;  8,  9  W^.  3.c.  25. 
9,  10  fF.3.  c.  27  (which  is  in  the  very  same  words, and  i* 
now  in  force,)  and  3,  4  Jnn.  c.  4.§  4.  pa,  116. 

And  1st.  The  defendant  is  sufficiently  brought  tnt^in 
the  description  of  these  acts.  The  selling  silk  handker- 
chiefs is  only  one  overt  act  of  his  trading,  which  is  speci- 
fied by  the  conviction.  And  the  justice  of  peace  is  to 
judge  whether  the  person  is  or  is  not  a  hawker  or  pedlar 
or  petty  chapman.  And  he  has  adjudged  him  to  be  a 
hawker  within  the  true  intent  and  meaning  of  the  ad 
of  parliament. 
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Idly.  Tbe  defendant  has  confessed  the  charge,  as  laid;      1758» 
and  that  he  had  no  licence,  4rc.    If  be  had  any  defence,        rex 
he  ought  to  have  made  it,  before  tbe  justice.  v. 

And  these  convictions  upon  the  revena^-laws  ought  no/  little. 
to  be  taken  so  strictly  as  others.  For  which,  he  cited 
what  is  laid  down  in  I  Ld.  Raym.  581*  Rex  v.  C/tandlert 
Per  Holt  Ch.  J.  "  that  the  justices  are  not  confined  to 
**  legal  forms,  in  these  cases :  it  is  enough  to  pursue  the 
"  i«/e«/ of  the  act" 

And  the  court  will  presume  the  conviction  to  be  rightf 
unless  the  coBtrary  appears  upon  the  face  of  it.  And 
so  is  1  Str.  608.  Hex  t.  Theed:  where  the  coMXtfrtsumed 
that  the  officer  came  by  day^  and  not  by  night;  because 
no  such  thing  as  coming  in  the  night  was  apparent  upon 
the  fece  of  the  conviction. 

He  said  that  Mr.  Yates s  cases  are  not  ad  idem.  L  ^^^  J 
In  game-convictions  it  is  not  necessary  to  set  out  nega- 
tively, **  That  he  had  not  such  and  such  qualities  ;^ 
nor  is  it  necessary  to  set  out  the  particular  oaths  and 
curses,  in  convictions  for  profane  cursing  and  swearing; 
nor  in  Chapman  s  case,  was  it  necessary  to  set  out  tliat 
it  was  not  felony  by  law. 
Mr.  Yates^  in  reply. 

1st.  Urged  the  necessity  and  reasonableness  of  speci- 
fying the  act  of  trading,  &c.  in  the  conviction.  But 
this  man  was  not,  in  fact,  within  the  definition  of  going 
from  town  to  town,  and  travelling ;  for  he  resided  at  ?ijixed 
place. 

In  game-convictions,  it  ii  necessary  to  specify  negative* 
hf  and  particularly,  "  that  the  defendant  was  not  so  and 
"  so  qualified." 

Mr.  Just.  Denison— That  has  been  so  settled. 
Mr.  Yatts  proceeded  in  his  reply. 
2dly.  The  confession   is  only  "  that   he  did  offer  to 
"  sell  handkerchiefs,  ^c."     Not  "that he  tiiadeo  as  a 
"  lutwker, pedlar  ov  petty  chapman." 

Lord  Mansfield.  The  act  of  3,  4  ^/i;i.  refers  to 
the  descriptions  in  those  of  W.  3. 

A  SINGLE  ac^  of  selling  a  parcel  of  silk  handkerchiefs 
to  a  particular  person^  is  not  a  proof  that  he  was  such  a 
hawker,  pedlar  or  petty  chapman,  as  ought  to  take  out 
a  licence,  by  virtue  of  these  acts  of  parliament. 

Now  it  is  certainly  of  the  essence  o/*Mffcn7?ie  "  of 
"  NOT  PRODUCING  a  liceuce,'*  that  he  must  be  sijch  a 
person  as  ought  to  takeout  a  licence. 

And  the  cotifesiion  is  only  of  the/ac^  "  that  he  sold  •  V.  ikmI. 

'*  the  handkerchiefs  to  Thomas  Preston ;"  not  "  that  he  *^^-?-.  ^^ 
M  1       t        o     *•  '  V*  unftn  Lot* 

••  TRADED  as  a  hawker,  &c.  den.  Hi 

Convictions  ought  to  be  taken  strictly:  and  it  is  rea-nsg.  aotof^. 

enable  that  tti^  should  be  so ;  btca^^se  they  must  be  [^Borr.sssi.j 
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17iS       ^<'^ken  to  be  true,  against  the  defendant;   and  therefora 
oudit  to  be  construed  with  strictness,    I  do  not  say  that 
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it  is  necessary  to  define  exactly,  what  a  hawker,  pedlar, 
or  petty  chapipan  M ;  but  it  is  necessary  to  ailed ge  and 

f  ^  ^C^Uu*  T  ^'^^^  ^^^^  ^^  *^'^  ^^^  goods,  or  traded,  as  one. 

L    01*    J      jyjj.^  jygj.  Denison  concurred,  for  the  same  reasons; 

and  thought  the  material  averment  to  be  here  wanting ; 
it  not  being  averred  **  that  he  was  sucli  a  hawker,  ped- 
lar, or  petty   chapman,  as    ought    to  take  out  a  h- 


•*  cence.'* 


And  he  mentioned  a  case  of  Rex  v.  Gardiner,  Tr. 
1738, 11, 12  G.  *i.  B.  R.  Where  the  justice  convicted 
a  man  of  keeping  a  gun,  being  an  instrument  to  de- 
stroy game.  And  so  it  certainly  was  :  but,  in  fact,  the 
man  had  never  used  it  as  such ;  but  only  to  keep 
pigeons  otf  from  his  grounds.  And  the  conviction  was 
quashed. 

Mr.  Just.  WiLMOT  concurred  clearly,  for  the  same 
reasons.  For,  certainly  a  man  may  sell  goods  as  a 
hawker,  pedlar,  or  petty  chapman,  without  being  such  a 
person  as  is  obliged  to  take  out  a  licence.  And  if  be  is 
not  obliged  to  take  out  a  licence,  most  undoubtedly  be 
ought  not  to  be  convicted  in  a  penalty  for  not  pro- 
ducing one. 

Now,  here,  it  appears,  that  the  justice  has  convicted 
liie  man  of  an  offence,  of  which  be  has  not  proved  him 
to  be  guilty. 
•  Mr.  Justice  Per  Cur.*  unanimously, 

Potter  vat  CoNVlCTlON  QUASHED, 

not  present.. 

Tuetdaj,  6th  DoE,  On  the   Demise  of  Hitchins  and  another,  versus 
•^"n®^^^^-  LKWis,E8q. 

broueht'by  a  HpHIS  was  a  special  case  from  the  assizes,   upon  an 

tenant  a^inst  -^    ejectment  brought  by  a  tenant  against  his  landlord, 

hit  landlord     who  liad  formerly  obtained  a  judgment  by  default,  in 

near  ^^J^jn^y    a  former    ejectment  brou^^ht  by   him  arainst  this  same 
ifcan  after  the  .„^^.  •*  o         J  b 

latter  had  ob-  ^^^^^^^ 
tained  judg- 
ment  af  aint t  the  tenant  hi  a  fi>nner  ejectment,  and  executed  a  writ  oC  poMeniont 
the  landlord  is  not  obliged  to  shew  that   he  obtained  the  jtidgment  on  the  usual 
affidavit  ofthe  serf  iee  of  the  declaration. 

The  special  case  stated  for  the  opinion  of  the  court 
yras  as  follows. 

Thomas  LevciSy  being  seised  in  fee,  demised  to  John 
Hitchins  (in  consideration  of  a  fine,  &c.  of  4pL  138.  6d. 
'to  hold  for  99  years,  if  three  persons  should  so  long 
live:  at  111.  5s.  payable  at  Michaelmas  yearly:  subject 
to  a  proviso  that  if  the  rent  should  be  in  arrear,  &c. 
for   ttie  space  of  onemontb,  being  lawfully  deiuaiided: 

'■**''^-#^      • 
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and   no  sufficient  distress   upon  the  premises,  &c.  &c.      175S» 
that  then  it  should  be  lawful  to  the  said  Thomait  Lewis    ^qe  dem. 
bis  heirs  and  assigns,  to  re-enter,  &c.  uitcuins 

*That  John  Hitchins,  the  lessee,  entered  and  was  pos-       et  al*. 
sessed,  &c.  and  then  died:  having  first  made  his  last  will  y 

and  testament,  &c.  whereby  he  devised  the  said  term  to     lewis. 
his  son  Edward  Hitchim  (the  lessor  of  the  plaintiff,)  and  r  *g|5*  1 
made  his  wife  executrix.    The  testator's  wife,  his  exe-  ^  •* 

cutrix,  duly  proved  the  said  will,  and  duly  assented  to 
the  legacy  :  and  the  said  devisee,  Edicard  Hitchins^ 
the  lessor  of  the  plaintiff,  eutered  into  the  premises,  and 
became  possessed  of  the  said  term,  being  then  aud  still 
unexpired ;  and  continued  in  possession,  till  the  15th  of 
April  1737. 

Thomas  Lewisi  the  original  lessor,  by  his  will,  &c» 
devised  to  several  trustees,  Sec,  in  trust  for  Morgan 
Lewis,  an  infant,  &c.  The  said  Thomas  Lewis  died  seised, 
&c.  and  the  ^aid  devisees  in  trust  became  seised,  &c« 
And  there  being  three  years  rent  due  and  in  arrear  from 
the  said  Edward  Hitchins  for  and  upon  the  premises,  a 
declaration  in  ejectment  was  served  upon  the  said  Ed* 
ward  Hitchins^  under  and  by  virtue  of  the  sta« 
tute  of  4  G.2.  c.  tiS.  (a)  for  the  said  premises,  on  the 
demise  of  the  trustees  and  devisees  aforesaid;  aud  judg- 
ment was  obtained  thereupon,  by  default,  against  the 
cjisvAL  ejector  I  and  a  writ  of  {possession  issued  there- 
upon: and  possession  was  delivered  according  to  the 
said  writ,  to  the  said  trustees,  on  the  said  15th  of 
April  1737  :  which  said  trustees  have  been  in  possession 
of  the  premises  ever  since.  And  the  said  Edward  Hitchins 
(the  now  lessor  of  the  plaintiff)  has  not  since  paid  nor 


(a)  Quaery.  How  does  it  appear  that  it  might  not 
be  brought  under  the  clause  for  re-entry  in  the  lease 
independent  of  the  act?  for  it  seems  it  might,  if  there 
was  a  lawful  demand  of  the  rent;  for  then  if  the  rent 
Was  one  month  in  arrear,  and  there  was  no  sufficient  dis* 
tress,  and  both  these  last  facts  appeared  at  the  trial, 
there  was  no  need  of  the  act  to  support  the  ejectment, 
consequently  there  was  no  ground  for  presuming  the 
ejectment  to  be  brought  pursuant  to  the  act. 

Quaery  also,  whether  that  part  of  the  act  which  dis« 
penses  with  the  necessity  of  a  demand,  could  operate 
in  this  case  contrary  to  the  stipulation  ot  the  parties  ? 
for  every  one  may  waive  the  benefit  of  a  law  introduced 
for  bim;  and  therefore  the  landlord  seems  to  have 
waived  the  benefit  of  that  part  of  the  act  which  hath 
dispensed  with  a  demand. 
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1758.      tendered  the  rent  in  arrear  or  any  part  tbereef,  Bor  the 

UOB  de'm.  ^^^^^*  ^^^  ^^^  *"y  ^^'^  ^^^  relict  hi  equity. 

BITCHIK8      ^)n  this  trial  of  the  «ccdwd  ejectment  now  brought  %y 

^^  ^1*         Edward  Uiichtns  against  the  said  Lewis^  no  affidavit  wai 

^    y.  '       PRODUCED,  **  that  half  a  year's  rent  was  due  before  the 

X^EWxI.      **  ^>5tdeclaration  in  ejectment  was  served  tipon  the  said 

"  Edward  Hitchins :  and  that  no  sufficient  distress  was 

•*  to  be  found  on  the  demised  premises,  countervaifing 

**  the  arrears  then  due  :  and  that  the  lessors  in  tbat^r^ 

*•  eiecttnent  had  power  to  re-enter." 

On  this  trial  of  the  said  second  ejectment,  (rfr.  the 
ejectment  brought  by  the  said  Edward  Hitckins^)  a  ver- 
oict  was  found  for  the  plaintiff;  but  aubject  to  the  opi* 
nion  of  this  court,  "  whether  or  no  the  plaintiff  tbereia 
'*  ought  to  recover.'*  • 

This  general  question  **  whether  Edward  SHckim 
••  the  lessor  of  the  plaintiff  in  the  present  eJeol«ieiil 
"  ought  to  recover,  or  not ;"  depended  opon  the  following 
r  6lC  1  Qtiestion,  riz. "  whether  it  was  necessary  for  the  de- 
'*  fendant  Mr.  Lewis  to  prodijce  an  affidavit^  that 
^'  halfa year's  rent  was  due^  &c.  vt  supra;  and  tfa^tthe 
^  lessors  in  that  former  ejectnaenl  bad  power  t©  le- 
•*  enter.** 

Mr.  Ncrej,  who  argued  for  the  plaintiff,  made  two 
questions:  viz. 

1st.  How  far  this  case  is  within  tlie  second  iec^tkHi  of 
4  G.  t.  ^.  28.  "  for  the  more  effectual  preventiTig  Aiatids 

committed  by  tenants,  and  for  the  more  easy  reco- 
very of  rents,  &c." 

2d  Question,  if  it  is  within  it,  then  how  fcr  the  plain- 
tiff has  proved  his  title  under  that  statute,  opm  the 
particular  circumstances  of  this  case. 

The  first  point  may  be  rendered  the  more  clear,  by 
considering  how  it  stood  before  the  statute :  aad  tow 
since. 

1st.  Before  that  statute,  the  plaintiff  in  ejectmeat 
must  have  proved  "  that  there  waa  rent  in  arrear;** 
and  *'  that  there  was  no  sufficient  distress  to  be  found 
••  upon  tlie  premises :"  (a)  and  thirdly,  "  that  he  had 
•*  made  a  lawful  demand  of  the  rent  in  arrear.** 
^'^        ,  This  condition  here  annexed  to  the  lease  in  the  pre* 

sent  case,  is  in  derogation  of  the  party*s  own  grant,  and 
tends  to  defeat    the  estate  i   and    therefore  Mr.  Ltvis 

^^  .III    -       —  -  •  __^  _ 

(a)  This  is  a  mistake,  for  it  was  not  before  theatatule 
tiecesaaiy  to  prove  it,  unless  it  was  made  part  oTlSie  con- 
dition of  re-entry  as  it  was  in  this  case;  and  therefoi^ 
vhat  is  here  said  is  to  be  understood  as  spoken  Jin  lehitiOD 
lo  this  case  only. 
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tMiald  ha^  been  kept  strictly  to  prove  all  these  previous      1759. 
facts.    And  if  it  had  been  a  judgment  against  the  casual  ^qk  denu 
€^tor;  tiK  judgment  would  have  been  no  bar  against  hxtchimv 
the  real  tenant,  in  an  action  for  the  mesne  profits.  Indeed       ^^  ^w 
if  the  judgment   had  been  obtained   against  the  real        ^ 
tenant,  or  against  the  owner  of  the  estate,  the  person     i.«|Jt8, 
who  obtain^  such  a  judgment  needed  not  prove  any 
thing  over  agaiiH  in   an   action  for  the  mesne  profits. 
And   so  the  Ld.  Cb.  J.  at  iiki  prius  at  Gwildnall,  in 
3  Strnnftt OQO.   Jeferies  v.  Dyson*  expressly  lays  down  *  ^ tht« 
thisdifitiQCtion.    And  here  the  re^/ tenant  did  not  enter  ^^Mestak^  at 
into  the  rule :  but  it  is  res  inter  alios  acta.  '?*'Sf  •  ^tj'Jj/ 

This  judgment  in  ejectment  had  therefore  (before  the^^*  ^^ 
statute)  no  relation  to  the  real  tenant :  and  consequently, 
Mr.  Lewis  must  have  shewn  his  title  to  re-enter. 

Then,  to  iDOtisider  tlie  case  as  subsequent  to  (he  sta< 
tute,  here  is  not  an  acquiescence  of  twenty  years.  And 
what  seeming  acquiescence  there  was,  arose  from  the 
poverty  of  the  party. 
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ftdiy.  The  next  point  in  question  is,  "  Whether,  ac-»  f    617    1 
cording  to  the  state  and  circumstances  of  this  case,  it  ^  -* 


*' can  be  considered  as  a  caseciMm  the  statute;  and 
*'  that  the  plaintiff  has  pfoved  a  title  under  the  statute.*' 
The  court  wilinot  presmme  any  thing  in  support  of  a 
judgment  obtained  by  confession  or  default,  or  in  any 
other  way  than  upon  a  trial  of  the  merits.  Skinner^  5S6. 
Swsderis  case  is  a  proof  of  this :  where.  £fo/lf,  Ch.  J.  maices 
the  like  distinction. 

An  ittcoBvenieooe  would  arise  from  too  great  a  lati- 
tude in  construing  this  statute.  As  in  case  of  fraud 
and  connivance^  in  recovering  the  judgment  against  the 
casual  ejector :  it  would  be  very  hard,  if,  in  such  case, 
the  real  tenant  could  not  bring  an  ejectment 

Mn  Hares  was  now  departing  from  the  facts  stated  in 

the  case ;  in  which  he  said  it  was  omitted  to  be 

inserted,  ^*  that  diere  was  sufficient  distress.*' 

Lord  MAvsviBLO-^We  must  judge  upon  the  case 

AS  stated ;  Myt  is  miatated,  you  must  apply  to  amend 

it    However,  I  do  not  see  that  this  would  be  very 

materiaL 

He  observed  that  it  was  also  stated,  only,  **  That  no 
*^  affidavit  was  produced:*'  not,  **  that  there  was 
**  no  affidavit  at  alV*  Also  that  presumptions  are 
not  dependant  upon  certain  fixed  rules ;  but  must 
be  guicled  by  circumstances :  and  such  circumstan- 
ces are  proper  for  the  considsration  of  a  jury. 

(Here  was  an  acquiescence  of  twenty  years  within 
a  few  months.  And  it  is  stated  to  be  a  case^ 
^  «Um  the  act  of  fadianent:'*  wbicb  is  a  material 


618 


Trinity  Term,  31  Geo.  2. 


1758. 
DOE  dem. 

HXTCHIMS 

etar 

V. 
Z«SWI8. 


it 


<« 


14 


part  of  the  case.    The  ejectment  is  stated  to  have 
been  served   "  wider  and  by  virtue  of  this  act.") 
^Ir.  Morton  was  beginning  to  speak  on  behalf  of  the 
defendant:  but 

Lo&D  Mansfield  told  him  that  the  case  wasso  clear 
on  his  side  of  the  question,  that  it  was  not  necessary  for 
him,  to  give  himself  any  trouble. 

Then  his  lordship  rei>eated  the  case  exactly  as  it  was 
stated:  (which  see  an^e  p.  614,615.) 

The  general  question,    "  whether  the  plaintiff  in  his 
£    618   'J'*  last  ejectment  ought  to  recover,**  depends  upon  this 
particular  question,  viz.  "  whether  the  first  ejectment 
was  regularly  brought  and  proceeded  upon  h'j  the  trus- 
tees under  i*Aomff«  LeinV;  will,  pursuant  to  the  direc- 
tions specified  in  the  act  of  4  G-  2.  c.  28.  §  2."     This 
last  ejectment  is  brought  near  twenty  years  after  the 
former. 

Now,  besides  the  general  presumption  **  that  the  pro- 
•*  ceedings  were  regular,  and  omnia  sokmniter  acia^  unless 
**  something  had  appeared  to  the  contrary ;"  and  the  rule, 
"  That  stabitur  prasumptioni^  donee  probttur  in  contra- 
**rium;**  here  is,  in  this  case,  a  decisive  /iici  stated: 
which  fact  is  "  that  the  proceeding  under  the  first 
*'  ejectment  was  under  and  by  virtue  of  t/usaci  of 
"  parliament.*' 

Indeed  Edward  Hitchins  was  in  possession,  as  appears 
by  the  case  stated,  till  the  1 5th  Jfprt/,  1737,  the  tio^e 
when  possession  was  delivered  (by  virtue  of  the  writ  of 
possession)  to  the  trustees.  So  that,  being  the  tenant  in 
possession,  he  must  have  been  served  with  the  declara- 
tion in  ejectment,  whether  it  was  a  common  law  pro- 
ceeding, or  a  proceeding  upon  thisact  of  24G.  2. 

But  the  case  itself  states  it  to  have  been  a  proceeding 
UNDER  this  act :  and  if  it  was  so,  the  judgment  must  have 
been  founded  upon  such  an  affidavit  as  that  act  expresslv 
directs  and  requires,  viz.  an  affidavit  *'  that  half  a  years 
**  rent  was  due,  before  the  declaration  in  ejectment  was 
**  served ;  and  that  no  sufficient  distress  was  be  to  found 
**  upon  the  demised  premises,  countervailing  the  arrears 
'*  then  due ;  and  that  the  lessors  in  that  ejectment  had 
•*  power  to  re-entcn" 

And  the  case  does  not  state,  affirmatively,  '*  that  the 

'' jtidgment  was  i  r regular ;  or,  expressly  and  implicitly, 

**  That  there  was  no    affidavit  at  all ;     or  indeed  any 

thing  whatsoever,  to  take  off  a  presumption  which  is 

[Qa.  If  pre-     immensely  strong  the  other  way.    For,  Eaward  Hitchins 

somptioa        acquiesced  under  this  judgment,  execution  and  posses- 

oughtnotlj  aion,  for  almost  twenty  years,  and  never    tenders,   th^ 

faundby  tht  ^^^   ^°^    arrears,  together  with    costs  (pursuant  to 

jurj?]  the   act;)  nor  filed  any  bill  for  relief  in  equity,  within 
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six  months  after  the  execution  executed,  nor  indeed  at 

any  subsequent  time.    So  that  he  is  barred  by  the  sta- ^ 

tute,  and  foreclosed  from  all  relief  or  remedy  in  law  or  u^VchYns 
equity,  other  than  by  writ  of  error ;)  and  the  landlord  is       ^^  ^j* 
by  virtue  of  the  act  of  parliament  to  hold  the  premises 
discharged  from  the  lease ;  upon  supposition  that  bis  for- 
mer proceedings  were  regular. 

The  affidavit  may  be  losi  after  this  length  of  time ;  p 
or  the  landlord  may  be  unable  to  come  at  it;  although  i- 
there  were,  in  fact,  a  proper  one  made,  to  support  bis 
judgment  and  execution :  and  it  would  be  too  hard  to 
put  the  labouring  oar  upon  the  landlord,  of  proving  the 
regularity  o(  all  the  circumstances  upon  which  his  judg- 
ment and  execution  were  founded. 

As  to  what  has  been  suggested  (v.  ante^  617,)  "  That 
**  there  may  be  frauds  connivance  or  collunon  with  the 
"  under-tenant,  in  the  manner  of  recovering  judgment 
"  against  the  casual  ejector ;"  it  is  merely  imaginary,  in 
the  present  case.  Besides,  ^rflwd  will  infect  every  thing: 
And  upon  the  principles  of  Fermors  case,  3  Co,  77.  it 
would  not  stand. 

There  can  be  no  suspicion  of  any  such  thing  here.  For, 
this  Edward  Hitchins^  the  present  lessor  of  the  plaintiff, 
the  person  who  has  thus  long  acquiesced  under  this 
judgment  and  execution,  and  never  attempted  to  be 
relieved  from  it  either  at  law  or  in  equity,  is  him- 
self the  VERT  MAN  upon  whom  the  declaration  in  the  first 
ejectment  was  served. . 

The  true  end  and  professed  ifUention  of  this  act  .*of 
parliament  was  to  take  q^from  the  landlord  the  incon- 
venience of  his  continuing  always  liable  to  an  uncertainty 
of  possession,  (from  its  remaining  in  the  power  of  the 
tenant  to  offer  him  a  compensation  at  any  time,  in  order 
to  found  an  application  for  relief  in  equity,)  and  to 
iimit  and  confine  the  tenant  to  six  calendar  months  after 
execution  executed,  for  his  doing  this;  or  else,  that  the 
landlord  should  from  thenceforth  hold  the  demised  pre- 
mises discharged  from  the  lease. 

His  lordship  was  therefore  clearly  of  opinion  **  that,  in 
this  case,  the  plaintiff  ought  not  to  recover.*' 
Mr.  Just.  Denikon  concurred  in  opinion  **  that  the 
plaintiff  had  no  title  to  recover.'* 
The  former  ejectment  brought  by  the  landlord  against 
Edward  Hitchins  the  tenant,  who  is  now  become  lessor 
of  the  plaintiff  in  the  present  ejectment,  is  stated  to  have 
been    served    upon    Hitchins   **  under    and   by    virtue 
"  of  this  act  of  4  G.  2.  c.  28."    Now  this  act  (v.  §  3.) 
expressly  recites  ^*  that  great  inconveniences  frequently 
happen  to  landlords,  in  cases  of  re-entry  for  non-pay- 
ment of  rent,  from  the  many  niceties  attending  re* 
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^  entries  at  common  law ;  and  that  expences  i»d  d«lay 
**  often  happen  from  injunctions  out  of  equity,  after  judg* 
^  ment  in  ejectment :''  and  the  *  act  is  protessedly  made 
in  order  to  prevent  these  inconveniences.    It  preacribes 
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a  method  of  proceeding,  in  tvo  cases  or  mannen  ef 
recovering  upon  the  proceeding  in  ejectment  which  it 
directs ;  viz.  one,  in  case  of  judgment  against  the  ciami 
ejector;  the  other  in   case  of  its  coming  to  a  frialL    In 
tbe  former  case  of  judgment  against  the  casaia/ ejector» 
(and  so  also  upon  nonsuit  on  not  confessing  leaae,entiy 
and  ouster,)  it  directs  **  that  it  shall  be  made  to  appear 
to  the  court  where  the  suit  is  depending,  6y  AVFinA- 
viT,  that  half  a  year'^  rent  was  due  before  the  declara- 
tion was  served ;  and  that  no  sufficient  distress  was 
to  be  made   upon   the  premises,    countervailing  the 
arrears  then  due ;  and  that  the  lessor  or  lessors  in  ejed- 
*'  ment  had  power  to  re-enter:**  in  the  latter  case,  (of 
its  coming  to   a  trial,)  the  same  thing  must  be  proved 
ifKMi  the  ^ial. 

The  present  question  is  upon  a  judgment  of  tik%/ormer 
kind,  VIZ.  against  the  casual  ejector,  by  de&nlt ;  and  upon 
an  ejectment  brought  undek  and  bt  ti&tue  ofihU  act. 
And  we  must  take  andpntmme  it  to  be  m  rigkt^regaisr^  ami 
good  one ;  as  nothing  appears  to  the  contmy. 

This  case  is  ftot  at  all.iike  tlie cited  case  ef  J^trim  r. 
Dfton,  d  Strange  680.    Where,  ^  in  an  action  par  wmae 
**  pro/tt9,  the  plaintiff  oSSered  a  jnecovery  in  ejectment 
*'  against  the  casual  ejector;  upon  which  ao  writ  «f  yot- 
*^  session  hud  iastied :  and  when  the  defendant  Unould 
^  have  gone  into  the  title^  the  phiintif  iasitted  tlMtkt  was 
^  trapped  from  doing  so,  by  the  judgment  a^ffumat  the 
rajMar ejector."    But  the  Ch.  Jtistioe  held'' tbattlsDugh 
ft  would  hare  been  an  eatoppei,  if  the  .then  defendant 
^  had  been  made  a  defendant  in  the  ^eotment^  and  the 
^verdict  agametfuivL ;  yet  that  lierjndgnaent  to  which  be 
**  was  mo  party  could  he  no  eatoppei  tcr  Am;**  nod  tbeiep 
fore  the  Ch.  Just  admitted  the  defendant  to  oontiowrt 
the  title.    And  that  distinction  is  right,  iktre :  bnt  it  is 
not  like  the  present  case. 
I  am  of  opinion,  the  plaintiff  here  has  no  title. 
Mr.  Just.  Foster  was  of  the  same  opinion. 
The  judgment  is  certainly  good,  tdl  set  aside.    The 
present  objection,  **  of  the  not  producing  jsuch  en  afida- 
**  vit,'*  is  grounded  upon  the  act  of  4  G»  9. «.  SS.    And 
produciog  and  (ij^t  act  A>e$  require  such  an  affidavit :  and/or  tMd  vay 
om'^tt]     ^O9on,  we  must;»rvfe£me  "  that  Uiere  was  auch  a  one  nunir  ,- 
^  and  that  the  judgment  was  founded  9fon  st/'    But 
the  plaintiff  in  that  ejectment  has  it  not :  it  semaios  m 
Mr.  Cowper's  office. 
C    691    ]     Cleariy,  the  plaintifflins  DO  title. 
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He  said  it  would  be  uareaaonahSe  that  the  fiew  pfarintiff  ^^^  deni. 
4m«iM  reoover  iVoin  the  landlord,  after  atmoflit  twenty  hitcbiss 
years  acquiescence ;    and  after  the  ktndlotd  may  have     ^^  ^' 
iraoroved  the  estate.  ^^  * 

W  also  agreed  to  the  case  of  Jefferies  v.  DywBn ;  but     x.EWia» 
denied  it  t^  hold  in  thi$  case. 

This  act  was  made  to  compel  lessees  to  bring  their 
ejectment,  or  their  bill  is  eqoity,  witniw  a  limited 
time.  And  this  is  stated  to  be  a  proceeding  ^  under  ami 
**  by  virtue  of  thd^t  act."  Therefore  there  mmikavebeem 
such  an  atfidarit,  though  the  prssent  ^fendaat  did  mot 
produce  it. 

Per  Cur.  unanimously. 
Judgment  for  the  Defkkdant. 

Rex  versus  Inhabitants  of  Painswick.  ^  ,     . 

Wednesday, 

See  this  cask  abridged^  in  the  table;  and  uiiafge,  Tl^^""*' 

inthequartO'edition  of  mySsTTLBMBNT-cusss,      *' 

No.  148.  pa.  465. 

Cqtt  IV  GBAVL  versus  KiKQ.  Friday,  9th 

Pusch.  31  G.  «•  Roflo.  17*  ''"'^'  *^"- 

npHIS  was  a  writ  of  error  brought  upon  a  judgmont  Ejectment,  io 
-^   of  the  court  of  King's  Bench  in  Ireland;  who  had  Ireland  af- 
affirmed  a  judgment  in  ejectment  given  forthepbtintifi^by  firmed  upon  « 
the  court  of  Common  Pleas  there,  after  a  general  verdict  J^        ^' 
for  the  plaintiff. 

In    this    ejectment,   the   parcels   are    described   to 
be  (amongst  others    therein  mentioned  and   included) 
5000  messuages,  6000  cottages,  10,000  acres  of  laflid,  &;c. 
in  ail  those  the  lordships,  manors,  mod  faite  ^issdhied 
abbey  or  monastery  of  Boyk  and  Lssematrtmam^  and 
QUABTBft  of  land  of  TaiU^n^  widi  the  Towir  and  vbv««  p    go «     n 
MBNT  of  J3ay/e,  and  fairs  and  markets  ther^anto  beimig*  L    ^^       J 
ifig,   ia  the  county  of  ttto^eommoni  and  ail  those  the 
lands  and  hereditaments  called  €rramgemon^  (with  nmngf 
other  parcels^  described  by  the  name  of  ^cra^mTvas,  soma 
containing  so  many,  others  so  many  acres;)  and  pmri  of 
SunUemai^  Sfc.  a  large  demr-parky  ike.  asui  the  pananage  m 
Longfordy  8fc.  in  tbe  county  pfitosoonuntmiwrndmrnmSt 
paik  or  field,  ia  the  fauesmn  ij^4rc 

On  this  ejectment^  there  had  iKon  (as  as  above  Bifl»» 
tioned)  aget»ra(  ttetrdkrt  fiarthe  Isssor  «f  ilieflaiiitfcff( 
and  judgBient  for  him  in  C.  JB.  in  Indand.  And  afietv 
wards,  a  writ  of  error  was  biwiight  ssftm  it,  an  &  JL  m 
Ireland :  and  general  errors  woe  aaaignsd.  Tka  coMt  af 
JB«  RiUiittlaad  afivmod  «bi  jMdgsaMt  id  H^natnut  of 
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1758       ^'  ^'  ^^^^^*    And  upon  this  judgment  of  affirmance^  the 
j,      '      present  writ  of  error  was  brought 
CO  TiMG-      Many  exceptions  had  be^n  taken  in  Ireland,  on  the 
^^^       part  of  the  plaintiff  in  error,  upon  the   writ  of  error 

*^*  Drought  in  the  King's  Bench  there.     But 

"tiiiC*  jjj.^  Ashurst^  who  argued  for  the  plaintiff  in  error  here, 

said  he  would  now  only  take  exception  to  the  unceu* 
TAiNTY  of  the  description  of  the  premises  specified  in  the 
declaration :  whereas,  in  ejectment  there  ought  to  be  a 
sufficient  certainty;  that  the  sheriff  may  know  how  to 
deliver  possession.  1  Brownlov  142.  Challener  v.  Tho- 
mas :  '**  an  ejectmeni  will  not  lie,  De  Aqum  Cursu,**  1  Ld, 
Raym.  277.  Shaimer  \.  Pulteney^  seems  to  concede  that 
an  ejectment  will  not  lie  *^  de  quodam  e^dificio;*  tor  the 
uncertainty  of  the  term  adifictum.  In  Style  30,  it  was 
doubted  whether  an  ejectment  lies  **  de  uno  crofto^ 
Dyer  84.  b.  in  assize  **  de  quadam  portione  decimarum, 
*•  &c."     It  was  objected  that  the  plaint  was  uncertain. 

This  is  an  entire  judgment,  ^nd  entire  damaees :  and 
it  is  particularly  liable  to  exception,  in  the  following 
instances;  viz, 

ittExeepUoiu  Ist.  No  vill  at  all  is  mentioned  throughout  the  whole 
declaration:  the  lands,  &c.  are  only  described  to  lie 
(generally)  "  iDL  the  county  of  Roscommon:**  this  defect 
runs  through  the  whole  declaration. — Cro,  Eliz.  822. 
Gray  v.  Chapman,  is  in  point ;  and  by  the  whole  court : 
**  the  declaration  in  ejectment  was  holdeu  ill,  for  not 
*'  alledginginwhatYtll  the  tenements  were.'*  Hob.  89. 
Rich  V.  Shere^  is  most  expressly  in  point:  and  the  judg« 
ment  was,  for  this  very  cause,  reversed  in  Camm*  Scacc* 
2  Barnes,  1 50.  Goodright,  on  the  demise  of  Griffin  v.  Faw^ 
son:  the  judgment  was  arrested  for  the  same  uncertainty, 

L     "^'5    J  "  in  which  of  two  parishes  the  messuage  stood." 

Jd  Exception.  ^^'  The  words  are — "  with  the  town  and  tenement,  of 
''  BoyU  ^nd fairs  and  markets  thereunto  belonging.**  Now 
ejectment  will  not  lie  for  a  town  ;  nor  for  a  tenement, 
generally.  1  Sid.  295.  Birbury  v.  Yeomans :  ejectment 
**  del  messuagiis sivt tenementis,*'  was  holden  ill,  after  a 
general  verdict.  Cro.  Eliz.  186.  Wood  v.  Payne  was  the 
same  determination,  in  an  ejectmeqt  **  de  una  messuagio^ 
**  sive tenemento.*'  1  LordRaym.  191.  Coplestonv.  Piper: 
the  two  Pozre/Zs  justices  said,  and  Treby  Ch.  J»  agrc»ed, 
that  Ejectment  **  de  uno  tenemento**  is  ill,  for  the  uncer- 
tainty. 2  Strange  834.  GoodtitleY.  Walton: —  after  verdict 
for  the  plaintiff  in  ''ejectment,  judgment  was  arrested ; 
and  it  was  holden  that  an  ejectment  *'  de  uno  tenemento** 
will  not  lie.  1  Barnes  117.  Makepeace  v.  Hopwood : 
judgment  in  ejectment  was  arrested  for  the  uncertainty 
of  the  words  **  one  messuage  or  tenetnentr 

3d  Bxc^tion.     3d. ««  A  quartet''  is  another  term  used  in. ijic  .declare* 
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tion  :  which  term  is  totally  uncertain ;  and  even  appears       1758. 
to  consist  of  different  numbers  of  acres ;  some,  more;  cotting- 
some,  less.     Yelv.  117.  St  John  v.  Commyn: —  ejectment       ^n^ 
"  de  cdstro  villa  et  terris  de   KUbrough  -in  corri  bic^  was  y, 

bolden  insufficient  for  want  of  expressing  the  number      king. 
and  certainty  of  acres.    And  that  case  is  like  the  present;  [i  East,  4U.] 
which  is"  the  lands  called,  &c.:"  but  they  are  described 
by  the  name  of"  one  quarter^  ^c.;"  which  term  does  not 
convey  an  idea  of  any  determinate  number  of  acres. 

4th.  It  is  of  "  part  of  S.  M.  ^  D  :"  which  Is  absolutely  4th£zceptioii. 
uncertain  and  vague. 

5th.  And  of  "  a  large  d^cr-park  in  the  county  of  RoS"  SlhExccplion. 
common  ;"  wliich  is  vastly  too  uncertain   and   iudeter- 
"  minate. 

6th.  "  Of  a  small  park  orfifld,  in  the  possession  of^  &c.  6thEzception. 
not  specifying  where.  11  Co.  55.  Edward  Savefs  case: 
ejectment  of  "  a  close  called  Dove-cote  close,  containing 
**  three  acres.'*  The  judgment  was  arrested,  for  not 
specifying  what  nature  and  quality  the  three  acres  were 
of;  I  Shower  33S.  Knight  V.  Simmes:  ejectment  of  "  five 
**  closes  of  pastures  and  meadow,  called  Faldowne,  contain- 
"  ing  ten  acres:"  But  did  not  distinguish  how  many  of 
one  and  how  many  of  the  other.  Judgment  was  arrested, 
after  a  verdict  forjthe  plaintiff;  for  want  of  sufficient 
certainty.  1  Scrrt.  254.  S.  C.  And  Holt  Ch.  J.  is  there 
said  to  haVe  affirmed  SctveCs  case  for  law, . 

7th^  The  quantitt/  ^nd  quality  of  the  landsis  not  suffi- 7lhEiccplion. 
ciently  shewn.  (^    626     ] 

Therefore  for  these  exceptions,  he  prayed  to  reverse 
the  judgment  ofthe  court  of  King's  Bench  in  Ireland. 

Mr.  Williams^  who  argued  for  Sir  Edward  King,  the 
defendant  in  error,  said  that  the  merits  of  the  title  to  this 
estate  (an  estate  of  80001.  per  ann.)  came  in  question  in 
C.  JB.  in  Ireland ;  where  Lord  Kingsboroug/is  pretended 
will  was  found  to  be  a  forgery:  and  the  court  of  King's 
Bench  there  affirmed  the  judgment  ofC.  B.  there.  And 
being  after  a  verdict  upon  the  merits,  the  court  here  will 
presume  what  they  can  in  favour  of  the  judgment. 

And  as  to  the  exceptions — 

1st. "  5000  messuages,  5000  cottages,  &c.  &c.  in  the 
♦*  lordships  and  manors    of,  &c.  late    belonging  to  the 

dissolved  abbey  or  monastery  of,  &c.  in  the  county  of 

JK."  is  sufficient  without  naming  any  vill.  For  a  manor 
is  as  notorious  in  its  boundaries,  as  a  parish  :  so  also  is 
a  lordship. 

The"  parish  of  A.  or  JB."  has  been  holden  sufficient 
For  proof  of  whic|i,  he  cited  a  case  (which  does  not  per- 
haps quite  prove  it ;)  viz.  3  Lev,  334.  Goodwin  v.  Black'  , 
man ;  which  was  an  ejectment  of  lands  in  £•  ^  O.  whereat 
the  v^bole  lay  ia  £. 


V. 
KIKG. 
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175^»  And  after  m  verdict^  this  manor  shall  be  i9iUnded  to  be 

coTTf  N*a«  a  vill. "  Parish'*  shall  be  intended  to  be  a  vill,  prinui/acie, 

^^^    *   2  Salkeld  601.  JKudd  v.    JWore/'o/i:— It  is    said  to    ha?c 

been  so  adjudged  in  the  case  of  Wilson  v^Laws^u  ilf.  6  ir.dw 

And  if  a  place  be  named  ge/ieiY/%,  that  place  shall  be 
taken  to  be  and  intended  a  vi//— This  was  adjjudged,  (as 
is  also  said  in  2  Salk.  501.)  in  the  ca»e  oi  rtnckerslOMV. 
Ebdert.MA0fV.3.B.R. 

2dly.  As  to  ejectment  not  lying  for  a^ocm,  or  for  a 
Unement. 

After  a  verdict,  the  court  will  intend  the  lands  to  be 
parccdofUietozs^nship,  and  they  shall  pass  with  it  And 
tovupportthisposition,  he  cited  Cro.  Car.  l6S^G€nMing$ 
V.  Lake:  where  the  court  conceived  that  the  laud  might 
be  said  to  be  appendant  to  the  bouse.  3  Kehk  44.  Smth 
V.  Mar^  ;  where  a  garden  was  allowed  to  be  demisable, 
zs  parcel  of  a  messuage.  Doe,  ex  dim*  SaniUt  v.  Borlace 
etaC  determined  in  the  House  of  Lords  (ob  a  judgment  im 
the  Exchequer)  11  ilfarcA  1735  :< which  be  cited  from 
the  respondent's  case,  upon  tbe  4tb  exception,)  '^  that 
**  the  advowson  and  common  should  be  itUcuded  to  have 
**  been  appendant  to  tbe  manor."  So  here,  tbe  lands 
r  6^  3  ^^^y  P^^^  ^^  appendant  or  belonging  to  the  township; 
though  not  alledged  to  be  part  of.  it.  So,  **  commwm 
'*  pasture*'  generally,  shall,  after  verdict,  be  intended  to  be 
such  confimon,  for  which  an  ejectment  wUl  lie,  as  commoa 
appendant  or  appurtenant.  1  Strange  54.  Newman  v.  Hold- 
myfasi  is  expressly  so  determined.  And  an  ejectment 
will  lie  for  a  toun ;  and  also  for  a  tenement,  where  it  is 
reduced  to  a  certainty. 

Most  of  Mr.  Ashhursfs  cases  are  in  the  di^ndive: 
"  messuages  or  tenements."  However,  here  the  woril 
•*  vocalo^  renders  it  certain  enough.  1  Lev.  65.  Lady 
Dacre's  case :  Twysden  said  that  though  an  ejectment 
will  not  lie  of  a  croft ;  yet  it  will  lie  of  a  croft  called 
"  Black  Acrt^  1  Sidnp  295.  Burbury  v.  Yeomans ;  he 
t^peats  tbe  same  assertion.  And  in  both  places,  he  gives 
the  reason  :  viz. "  that  this  renders  it  certain.**  And  here, 
••  it  is  the  town  and  tenement  ofBuyle;**  which  appella- 
tion of  it  by  its  name,  ascertains  it  sufficiently.  And  this 
is  agreeable  to  what  is  said  in  3  Mod.  238.  Hexam  r. 
Corners:  **  thdt  the  adding  yoc at.  the  Black  Swam,  to 
•*  the  w  ords  metsuagium  sive  iene$nentwn,  makes  it  certam 
"  ttiict  the  tenement  intended  is  a  hottse.** 

And  the  old  rule  about  the  sheriff's  being  necettariiy 
to  be  informed  so  exactly  trpoit  tbe  recoah,  *'  what  be  is 
•*  to  deliver  possession  of,**  is  now  out  of  me^  mi  is  ndt 
ID  \^e  regard^*  for  the  plaintiff  in  ejedmeat  ia4o  M^t 
]p)lKessioa,  at  his  peril,  accordingito  Im  ewt  ijtjmj 
9((rri&fSd.atfr87.    Queen  y.   y^-rVrHtj  MmmmjTihm 
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baron,  expressly  declares  this;  and  says  **it  wns  the  opinion      ]73S* 
'«  of  the  chief  justices  in  the  Star-chamber/'    1  Strar^  cotting* 
695.    Sul^iviiiu  V.    Segmve— <in    ejectment  **   de    parte       ^^^ 
**  domiis/*  was  holdeu  sufficient,  upon  the  same  principle.         y. 
9  Jud.  Raym.  1470.  Bittdover  v.  Sindercomb:  an  ejectment     ^}jiq, 
of  **  part  of  a  mote,  parctUa  arta^  parceUa  pomarjf,  SfcJ* 
was  bolden  good,  upon  error,  after  verdict  2  Ld.  JZnytn. 
7i9.  Cornell  y.  Clavering  :  an  ejectment  was  brought  m 
the  Exchequer,  **  de  na/Mii/M  decimis  :''  and,  after  verdict 
and  motion  in  arrest  of  judgment,  judgment  was  given 
for  the  plaintiff,  by  all  the  barons.    1  S(Uk.  ^5.  Whitting- 
ham  V.  Andrews:   ejectment  "  de   mineris  carbonum," 
(generaHy,)  without  shewing  the  number  of  mines,  was 
bolden  good,  in  Durham^  where  the   course  was  so,  and 
of  which  the  court  took  notice.     And  so  the  court  will 
take  notice  of  the  kingdom  where  this    ejectment  was 
brought ;  and  *  eight  of  the  judges  there  have  determined  T^®  J^  ***'m 
this  to  be  a  sufficient  description,  in  Mff^  country;  ^^d  ^"J  j^3|^»"* 
this  court  will  give  credit  to  them.     2  KeO.  745.  f  J^awe  v.  la^d,  be  to" 
Polyxpkm  ;  the  court  conceived  an  ejectment  brought  nian?afeigl^t. 
in  Iretmd, of"  twenty  villis et terris,'*  to  be  ^ood.     Cro^ Ht ihoaUDe 
Car.  611.  Idulcarry  et  aC  v.  Eyres  et  aV ;  an  ejectment  in  x'^Yh*      te 
JrehiMd,  "  of  100  acres  of  bogge^  in  villis  et  territoriis  de  ^„  ^jouni- 
U.  S.  if  F."  was  holden  good.     1  Strange  71.  Ld.  Kildare  ed. 
••  V.  Fisher.    An  ejectment  of  100  at^res  of  mountain,**  r     gog    n 
was  heldgood  in /rv/oTief.     And   this  last  mentioDed  case  >-  *^ 

was  a  solemn  and  unanimous  judgment,   after  consul  ting 
the  lord  chancellor  and  judges  of  Ireland. 

3dlv,  As  to  the  term  "  quarter* — The  case  cited  from 
*  Ym.  1 17.  is  not  the  determination  of  the  court :  nor  •  It  ii  report- 
was  that  the  point  before  them.    And  "  a  quarter**  is  a  ed  to  be  per 
known  description  m  Ireland:  every  child  knows  them.  ^M"*"* '  ^^ 
That  country  was  divided  into  quarters,  when  Ld.  Straf-  JJ^^^  *^^^ 
/ofd  was  lord  lieutenant  there. 

As  to  the  4th,  5th  and  6th  objections,  his  answer  was, 
that  they  a// belong  to  the  township:  and  besides,  they 
may  be  the  tunnes  of  the  closes. 

7thly.  And  as  to  the  last  ot^ection — he  insisted  that 
that  quantity  and  quality  of  the  lands  are  sufficiently  set 
forth :  and  then  answered  the  cases  cited  on  the  other 
side..  As  to  Suvefs  caso— that  case  was  doubted  in  Ld. 
RajfrnonsTs  time;  and  has  been  since  disallowed,  or  at 
least  criled  in  qoestion.  f^.  %  Ld.  JSoym.  147^  Bindover 
T.  Smdercombe.  C^mberb.  198^  199,  Knight  and  Symms : 
Per  JByfwt  Jnist— The  hKter  opinions  are  against  Savets 
case;  though  the  chief  jiistioe  indeed  there  aays  "  that 
**  an  dectatatottghft  to  be  aa  certain  aa  a  prmtipe  quod 

Mr.  Jakkufiit^.iateBfaff*^  know  ttothmg  of  the  invite 

of  thia  GaiO>»JLJUEU  only  to  argue  upon  the 
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1758.  ^  Exception.    These  premises  cannot    possibly  be 

COTTING-    intended  to  lie  within  the  township  of  Boyle;  they  are 

HAM        ^"'y  ^^8<^ribed  generally  to  be  within  the  county  of  jRo*- 

y^  common,    I  say  that  an  ejectment  will  wA  lie  of  the  town 

KiNG.^     andre/iemrw^iVscy:  therefore;  consequently,  neither  will 

it»  of  these  premises  as  belonging  thereto. 

Possession  must  be  delivered  at  the  peril  of  the  sheriffs 

08  well  as  of  the  plaintiff.   **  De  parte  dom&s**  is  much 

less  uncertain,  than  an  undefined  part  o^  a  great  estate, 

I  agree  that  if  the  description  be  kfioten  m  Ireland  it  is 

enough.    But  I  say  that  this  description  is  ever^  where 

uncertain. 

3d  [Exception.    In  Yelv.  117,  the  point  for  which  it 

J.  V  •  J*    ;i   '^  cited,  is  taken  f  also  into  consideration,  as  well  as  the 

•nd'JrinT     Principal  objection. 

pally,  indeed;      LoRD  Mamsfield — ^This  is  after  a  trial  and  verdict  in 

but  positively  C.  B.  in  Ireland :  and  the  objection  is,  the  uncertainty 

and  ezplicitly.  of  the  claim  or  description  of  the  premises  in  the  decla* 

ration. 

£6S9    J      In  a  precipe  in  a  real  action,   which  is  a  formed  writ, 

precision  is  requisite  :  because  it  was  necessary  to  follow 

the  form  prescribed  by  the  Register. 

Whilst  ejectments  were  compared  to  real  actions,  and 
arguments  were  drawn  from  analogy  with  them,  they 
mu^the^oi course f fettered;  and  this  was  so,  till  after  the 
reign  of  King  James  the  first.  But  of  later  times,  an 
qjectment  has  been  considered  with  more  latitude;  as  a 
fictitious  action  to  try  titles  with  more  ease  and  dispatch, 
and  less  expence. 

Even  in  a  praaqfCf  I  do  not  know  whether  the  sheriff 
could  always  be  auite  certain,  which  were  the  particular 
acres,  &c.. of  which  he  was  to  deliver  possession.  But  in 
this^^i7to</^  action, the  plaintiff  is  to  shew  the  sheriff; 
and  ^s  to  take  possession  n/  his  perils  of  only  what  be  has, 
titlefeo :  if  he  takes  more  than  he  has  recovered  and^hewn 
r5Burr.2673.i  ^^^'^  ^*  ^^^  court  will,  in  a  summary  way ,  set  it  right  So 
that  suqhj^ivery  exact  description  is  iK)t  equally  neces* 
sary  in  Mtnction,  as  in  a  pracipe. 

HoweveK  there  are  in  this  case,  (as  it  is  particularly 

circumstanced,)  two  things,  which  carry  it  much  farther 

than  the  general  case  of  ejectments,  and  are  decisive:  for 

[*™*  i»  no-  it  is  ajier  verdict  *  and  it  is  from  Ireland.    The  title  has 

th^ludc  at    ^^°  ^       ^^  dL  jury  o{  Ireland,  where  the  lands  lie  ;  evi- 

nifli  p^riufif     dence  has  been  given  to  them,  upon   which  they  have 

ibeobjectioD  found  for  the  plaintiff ;  and^vo  courts  there  have  given 

were  taken    judgment  for  the  plaintiff,  without  difficulty. 

Would  ^«^cr     The  denominations  of  land  may  be  certain  and  known 

recoHLI  ^      ^^^^^  >  though  unknown  here :  for  words  and  names  are 

arbitrary.  Ejectments  have  been  hrovightthcre,  ^mountain. 
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of  bogg  ;    nay  of  mountain  in  a  bogg  :  and  a  certificate       1753, 
lias  been  piven  by  judges    of  Ireland,   that  the  term   cottinG'* 
**  Mountaui*  does  not  necessarily  include  situation,   but       ham- 
describes  ^tfff/i/y,*  that  fines,  recoveries,  writs  of  dower,  ^ 

and  settlements  of  it,  arc  frequent  there;  and  ejectments      kinq^ 
tuuaUif  brought  of  it. 

And^/i^re,  it  is  frequent  to  describe  the  lands  of  great 
estates,  even  in  their  settlements,  by  *^  Towns:''  I  know 
t  h  is,  of  my  o  wn  k  no  w  I  edge . 

Ireland  was  planted  and  settled  by  degrees,  both  for- 
merly and  lately ;  and  towns  came,  by  degrees,  to  be 
known  and  certain  descriptions:  and  so,  •*  qunrUrs* 
might  be,  after  Cromwell's  settlements  there,  and  the 
division  of  it  into  quaiters.  **  town'*  and  *Weiie/»€if^,*' are 
here  used  as  synonymous  terms. 

However,  the  jury  of  Mtf^  country  understood  it;  and  p     ^^    -. 
the  two  courts  of  that  country  understood   it,  and  have  L     ^^    J 
made  no  diOiculty  about  it :  and  therefore  I  am  sure 
I  will  not,  ajterth'\8^  say  "  that  it  is  not  to  be  understood." 

Mr.  Just.  Den  I  SON  was  of  the  same  opinion  "  that  the 
"  judgment  ought  to  be  affirmed :"  and  he  held  the  de- 
scriptions to  be  sufficient. 

In  a  pracipe  quod  reddat^  it  was  necessary  to  describe 
the  lands  formally,  once  :  but  it  is  not  so,  in  an  ejectment, 

I  take  this  present  ejectment  to  contain,  first,  a  general 
description,  which  takes  in  the  whole :  and  afterwards, 
the  estatf!  demanded  in  it,  is  described  particularly  and  rQu.g2tf^„  g, 
in  parcels,  **  wAaf  it  consists  of."    This  was  settled  in  c.T.liy  which  ic 
the  case  that  has  been   mentioned.  Doe  ex  dimiss,  6'at?/// •eema  as  if  an 
V.  Borlace,  Tr.  9  G.  2.  in  Cam   Scacc ;  (which  I  argued.)  ejectment  will 
It  was  after  H  verdict ;  and  was  an  ejectment  for  ^»<^hes  ll^j^^^*"  j^ 
of  various  kinds:   and  two    things   were  there  holden-.iay  haadi.] 
1st.  That  being  after  verdict,  it  was  to  be  intended  as 
brought  of  5i/cA  tithes  only  for  which  an  ejectment  would 
lie;  andadly,  that  there  was  no  objection  to abispetituni 
in  an  ejectment.  Awisohere,!  take  it  that  this  manner 
of  describing  the  premises  is  a   bis   petitum,  a  second 
description  of  the  same  thing. 

And  as  to  the  cases  that  have  been  urged  in  support  of 
the  objections — there  has  been  a  greater  latitude  of /^^e 
years,  than ybrmcr/y  :  whatever  strictness  was  used  at 
first,  it  is  certain  that  ejectments  are  now  considered  upon  * 
a  more  liberal  foot.  "  Town*  appears,  by  what  has  been 
said,  to  be  a  common  and  known  description  in  Ireland. 
**  Mountain'  also  appears  to  be  a  known  description  there ; 
and  fines,  recoveries,  writs  of  dower,  ejectments  and 
settlements  use  it  as  such.  In  the  case  of  Ld.  Kildare  v. 
f'isher,  the  case  of  Holbourn  v.  Babbington  m  Doiri  Proc* 
is  said  to  have   been     reversed    upon  another    point ;  1 

Vol.  L  U  o 
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1758.      *"^  ^'^^y  8*^^  credit,  in  that  case  oiLd.  Kildarev.  fisher, 
COTTING-  ^'^^^^  certificate  of  the /n«A  chancellor  and  judges. 


UAM 
V. 

KING. 
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And  **  quarter^'  may  be  a  term  as  well  known  in  Ireland 
**  as  mountain**  is:  and  in  this  case,  I  shall  intend  it  to 
be  so. 

Mr.  Just.  FosTEK  concurred,  for  the  same  reasons. 

So  also  did  Mr.  Just.  Wilmot.  And  he  added  that 
he  never  could  understand  that  manner  of  reasoning,  so 
often  urged  upon  arguments  of  this  sort,  viz.  **  That  the 
**  description  must  necessarily  be  so  certain  that  the  sheriff 
V'  may  be  able  exactly  to  know,  without  any  information 
^^  from  the  plaintiff,  of  what  to  give  possession:*'  which 
is  not  true;  for  such  precision  is  uot  nece^uify  in  att 
ejectment. 

Jfter  verdict^  this  description  must  be  intended  to  be 
sufficient 

Per  Cur.  unanimously, 

JUDGMSNT  AFFJKMED.^ 


flalordty,. 
lOlh  June 
1758. 

Peers  inutt 
yield  obedi- 
ence to  writs 
ofhabeai 
coq^us. 


*  The  caie 
was  not  at  all, 
ascited.  See  it 
in  S  Strange 
916. 

tSee  aliio 
Iband.  Deb. 
io  H.  of  C. 
1  Vol.  94. 
19Som.Tr. 
S74.  Fitz. 
N.  B.  i75. 
]6Vin.290.] 
f  Tbe  note 
here  relied 
vpon  waf 
erroDeoaf. 


Rex  versus  Eaul  FEaaERs. 

ON  Wednesday  26th  January  1757,  Mr.r  Notion  moved, 
either  for  an  attachment  against  the  earl»  for  not 
returning  a  Aa^eoj)  corpus  already  issued,  and  returnable 
immediati^  commanding  him  to  bring  up  the  body  of  his 
countess  (sister  to  Sir  William  Meredith ; )  or  for  a  new 
habeas  corpus^  accompanied  with  an  attachment. 

He  said  tliat  the  tatter  had  been  done  in  the  case  of 
Rex  V.  Br.  If  right,  M.  o  G.  2.  B.  R.  and  that  the  reason  of 
issuing  the  attachment  at  the  same  time  with  the  habeas 
enrpust  was  for  prevention  of  a  delay  which  might,  in 
certain  cases,  render  the  remedy  ineffectual.  * 

Lord  Mansfield  asked  Mr.  Norton^  whetlier  he  knew 
any  instance  of  an  attachment  accompanying  a  writ. 
He  said  he  understood  an  attachment  going,  for  not  having 
obeyed  a  writ :  but  did  not  know  any  instance  of  an  attach- 
ment going  out  together  tcith  the  writ. 

Mr.  Norton  stated  Wrighfs  case,  from  a  note  taken  by 
a  gentleman  who  has  now  left  the  bar ;  t  where  Lee^  then 
a  puisne  judge,  held  it  might  be  done:  though,  in  that  case^ 
Wright  did  afterwards  return  the  writ  in  court. 
^lote — In  the  present  case,   Mr.  Justice  Foster  had 
granted  a  habeas  corpus :  which  was  ^rved  on  the 
earl,  by  Sir  William  MeridUh.    But  Sir  Williamnt 
length  agreed  not  to  prosecute  it ;  on  condition  that 
his  lordship  should  carry  Lady  Ferrers  to   Bath; 
which  the  earl  promised,  but  had  not  performed* 
Mr.  Ho? ton  said  he  would  take  nothing  by  his  motion. 
And 
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Mn  Clayton  moved  for  a  new  writ,  returnable  in  court      1758. 

fiW»werf/W,  which  was  G  RANTED.  TLEX, 

*  Lord  Ferreri  neglecting  likewise  to  obey  this  second         y^ 
writ  oiliahcaa  coipusy  the  counsel  for  Sir  William  Meredith^       earl 
{on  behalf  of  his  sister)    intended  on  IWsrffly  the  8th  of  feiurer^ 
Fthruary  17o7,  to  have  moved  lor  an  attachment  against 
Lord  frrrers,  for  this  his  disobi'dience:  but  some  doubts 
and  dilficulties  having  b?en  started  by  members  of  both 
houses,    concerning    the  priviege   of     peerage;     and 
•*  whether   the   court  of  King's  Bench   could    issue  an 
•*  attachment  against  a  peer  during  the  sitting  of  par- 
*•  Hamenty  and  execute  it  upon  him,  osly  for  a  *  cox- *  See  Bacon'f 
*'  TEMPT  to  their  court.*'     Sir  JVilliam  Meredith  judged  it^^*^  ^^""WfC- 
prudent  to  petition   the  House  of  Lords,  for  their  leave^^^yol^ 
to    proceed    against    the   earl;    and    accordingly,    didfo. 5,  tide' 
yesterday,  (by  the  hands  of  the  Earl  of  Westmoreland,)  HabeasCorpu* 
deliver  such  a  petition,  stating  the  facts.     Lord  Delaware^^^  Leigh't 
opposed   it;  and  said,  it  was  too  summary  and   hasty  a  ^*Jl.'"P®"**' 
method  of  determining  upon  their  privileges;  and  pro-exprws 
posed  referring  the  matter  to  a  committee,  and  summon-  •«  that  an 
ing  Lord  Ferrers  to  answer  it  in  his  place:  and  to  obviate  attachment 
the  objections  which  might  be  made  to  this  method  on  ™*y ''* S**"*' 
account  of  the  delay,  he  offered  some  schemes  for  the  ^gfJiJ^^^^' 
intermediate  safety  of  the  countess.    But  Lord  Mansfield  ence  to  the 
answered  him,  and  spoke  in  support  of  the  j  urisdiction  of  writ  t  for, 
his  court,  and  the  unreasonableness,  injustice,  and  incon- ^«*i"*g* con- 
venience of  allowing  su^:h  a  privilege  in  criminal  cases  and  ]^^^^^  w^^^ 
Ireaches  of  the  peace.     The  Duke  of  A rgyle  then  spoke  to  Yiiege.'* 
the  like  effect,  and  expressed  a  surprise  that  there  should 
be  any  doubt  about  it;  the  reason  of  the  thing  being  so 
clear  and  plain.     Lastly,  the  Llarl  of  Hardwicke  spoke 
strongly  and  particularly  in  support  of  the  same  doctrine, 
and  adduced  many  instances  and  precedents  in  proof  of 
his  positions  ;  and  concluded  with  proposing,  that,  to  put 
an  end  to  all  doubt  about  it  for  the  future,  the  lords 
should  come  to  a  resolution;  and  accordingly  they  did 
come  to  the  followins:    resolution  or   declaration,   and 
ordered  it  to  he  entered  on  their  journal  ;r«.  **  7  Februarij  [Sajer»«Rep. 
17o7.     It  i^  ordered  and  declared,  that  no  peer  or  lord  ^'  ^^^  J 
of  parliament  hath  privilege  against  being  compelled 
by   process  of  the  courts  of   Wtslminatcr-hall,  to  pay 
obedience    to    a    writ    of    habeas  corpus  directed   to 

"  hitn." 

(And  it  was  afterwards,  viz. "  Die  Mercimj  8  Jafiij  1 737,  [ifent^"^'"!',"  . 
ordered  and  declared  by  the  lords  spiritual  and  temporal  ed  against  a  ' 
in  parliament  assembled,  that  no  peer  or  lord  of  parlia-  bishop  tor  not 
ment  hath  privilege  of  peerage  or  of  parliament  ^  against  returning  a/. 
•*  being  compelled  by  process  of  thecourtsin  Westminster"^^' ''^  ^^"1*^^^ 
•*  hall,  to  pay  obedience  to  a  writ  of  AtfAeas  corp/^5  direct- ju^^JqjI  ' 
ed  to  him."    And  it  was  then  and  thereby  further  1  wiln.  3 ji. 

Oo2  *  Strange  186.] 
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1758.      ordered,  "  that  this  order   and  declaration  be  entered 
rex'      "  upon  thoroU  of  ihe  standing  orders  of  this  house.")  {a) 

y^  ♦On  the  8th  of  February/  1767,  Mr.  Norton  reneweid  his 

EARL       niotion  for  an  attachment  ap^ainst  the  earl:  and  he  pro- 

FERREKS.  ^"^^^  affidavits  of  his  lordship's  disobedience  to  the.writ, 

r  *633    1  aud  continuing  his  ill  usage  of  his  lady. 

*■  J      jill  the  affidavits  (quite  from  the  beginning  of  this  affair) 

were  read. 

Lord  Mansfield — This  i^  2l  habeas  corpus  at  common 
Itnas ;  which  is  a  prerogative  writ,  for  the  liberty  of  the 
.subject.     The  court  maj/  inforce  5/9€e£/^  obedience  to  it: 
and  the  circumstances  of  this  case  (where  delay  may  be  very 
dangerous)    require   it.     It  is   reasonable  that  the  lady 
should  have  opportunity  of  laying  her  case  before  the 
court ;  and  swearing  the  peace,  if  she  thinks  proper,  in 
order  to  obtain  the  protection  of  the  court.    The  end  of 
this  course  that  we  now  take,  in  issuing  an  attachment 
to  inforce  obedience  to  the  writ,  is  to  have  this  lady  pro- 
duced for  this  purpose. 
'OneofthcfO'     And  therefore  we  think,  under  the  ♦  extraordinary 
^w^n-**'*^  c^^^^^^^^^^^*  of  this  case,  an  attachment  should  issue;  to 
Mcf^ith"*     inforce  obedience  to  this  writ  of  habeas  corpus,  which  so 
(whohinmdf  i^uch  affects  the  preservation  and  security  of  this  lady, 
nerved  tka  But  at  the  same  time,  his  lordship  intimated  to  them, 

i  It  writ  opon  not  to  EXECUTE  it  AT  ALL,  if  it  was  possible  to  obtain  the 
draw*"^''^  *°^  ewdof  their  application  by  nny  gentler  or  other  means :  the 
pistol  iM)M  ^^^  ^"^  intention  of  granting  it,  being  only  to  have  the 
iiim,  and        lady  immediately  brought  up. 

challcDging  Mr^  Just.  Den  ison  (the  only  other  judge  in  court)  only 
"'"*'  said  "  that  an  attachment  ons^ht  to  zoJ' 

Ordered  that  a  writ  of  attachment  issue  against  the 

right  honourable  Laurence  Earl  Ferrers. 
In  consequence  whereof,  the  earl  having  been  served 
with  the  writ  (or  at  least  having  had  it  notified  to  him)  by 
the  under-sheriff  of  Leicestershire,  accompanied  by  a 
brother  of  the  countess ;— on  the  Saturday  following  he 
appeared  in  W est  minster-hall  \  and  ahoutone  o'clock,  sent 
a  message  into  court,  to  Lord  Mansjield,  ••  desiring  to  speak 
"  with 'him.*' 

Lord  Mansfield  bid  the  messenger  tell  his  lordship, 

"  that  when  an  affair  was  depending  before  the  court,  he 

"  could  not  speak  with  any  body  about  it,  6w^  i n  cowrf." 

r    G3\    3      ^^^"  after,  the  earl  came  upon  the  bench,  and  spoke  to 

Lord  Mansfield.    It  was  not  easy  to  understand  what  he 


(a)  Note:  There  was  an  habeas  corpus  to  the  Bishop  of 
Durham,  who  returned  he  was  a  count  palatine  and  not 
bound  to  answer :  and  for  this  he  was  fined  4000/,  3  Nem 
Abr.  10.  S.  a  3  Keb.  279. 


V. 

EARL 

fSaREBS. 
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said,  as  he  spoke  pretty  low :  but  I  imagine,  he  proposed      1758. 

putting  some  certain  questions  to  his  lady;  for  Lord        rkx* 

Mansfield's  answer  was,  "  that  when  she  came  into  courti 

•*  all  proper  questions  would  be  asked  her.'* 

Some  time  afterwards,  on  the  same  day — 

Lady  Ferrers  came  into  court,  and  had  articles  of  the 

peace  ready  to  exhibit  against  the  earl. 

Note — Nothing  more  was  said  concerning  the  habea$ 

corpus  or  the  return  of  it;  the  real  end  of  it  being 

sufficiently  answered,  by  her  being  left  at  liberty  t<i 

come  to  this  court,  in  order  to  obtain  its  protection. 

Sir  Richard  Lloyd  and  Mr.  Gould,  for  the  earl,  desired 

leave  to  ask  Lady  Ferrers  one  or  two  questions,  previous 

to  her  swearing  to  the  articles  which  she  had  prayed  leave 

to  exhibit. 

But  Lord  Mansfield  told  her  ladyship,  that  she  was  not 
obliged  to  answer  any  question  previous  to  her  swearing 
the  peace. 

And  he  told  Sir  Richard  that  the  present  business  was 
only  to  obtain  security  of  the  peace. 

Just  at  this  time,  the  earl  came  into  the  body  of  the 
court,  (upon  the  floor,  not  upon  the  bench  ;)  and  desired 
to  ask  Lady  Ferrers  **  whether  an  aliidavit  which  she  had 
lately  made,  in  the  country,  before  a  commissioner 
authorized  by*  this  court  to  take  athdnvits,  was  made 
by  her  voluntarily  or  involuniarilt/'' 
Note— This  was  an  affidavit  (in  which  she  had  joined, 
during  her  being  in  his  power  in  the  country,  after 
issuing  of  the  habeas  corpus ;]  wherein  she  was  made 
to  swe^r  "  that  she  was  content  to  remain  with  her 
husband ;  that  she  had  no  complaint  against  him ; 
and  that  the  application  made  by  her  relations  for 
the  habeas  corpus  was  without  her  desire  and  against 
her  will.**     Which  affidavit  Iter  friends  said  was  so 
far  from  being  voluntary,  that  it  was  extorted  from 
her  under  durtsse  ;  and  was  the   mere  effect  of  fear, 
force,  and  compulsion,  or  at  least  of  very   undue 
influence. 
Lord  Mansfield  persevere<l  in  permitting  her  ladyship,  r     Q^^     1 
without  answering  any  questions,  to  proceed  in  exhibit-  "^ 

ing  her  articles ;  and  then  asked  theearl,  *•  if  he  had  security 
''  ready." 

The  earl  first,  and  Sir  Richard,  afterwards,  pressed 
that  Lady  Ferrers  might  answer  their  questions  :  and  Sir 
Richard  dropped  an  intimation  that  the  earfs  regard  or 
<lisregard  for  her  would  depend  upon  her  answers. 

But  Lord  Man^idd  said  he  had  before  told  her,  that  she 
need  not  answer  them ;  and  now  be  would  not  sujffer  her, 
be  said,  to  answer  them. 
Lord  Ftmn  went  in  and  out  of  court  oxK;e  or  twice ; 
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1738.      ^"*  ^'J  "^^  ^^  ^*w  time,  give  the  security  of  the  peace  ; 
BEX       ^^^  ^'^  ^^''-   ^^r^on   press  that  he  should  give  it  im- 

y^  mediately. 

EARL  ^^  IVednesday  the  27th  o{  April  following,  the  earl  ap- 

rsRRBRS.  P^^red,  and  gave  security :  himself  in  5000/.  and  each 
manucaptor  in  -2500/, 

Monday  (\3\\\  February  \lhS)  the  earl  having  broken 
this  recognizance  in  the  month  of  August  1757,  by  draw- 
ing a  pistol  upon  Lady  Ferrers^  at  the  Earl  of  H^estmore- 
land's  at  Mereworth  Castle  in  Kent ;  he  was  taken  up  some 
time  after,  upon  a  fresh  warrant  from  Lord  Man^ttd : 
and  having  given  bail  on  the  san»e  13th  day  of  Ff6rtfffry 
1758,  before  my  Ld.  Ch.  Justice,  (whilst  his  lordship 
was  gone  out  to  dinner,)  he  pi-esently  afterwards  came 
into  court,  to  appear.  And  upon  the  return  of  the  Ld. 
Ch.  Justice — 

■  The  countess  also  came  into  court;  and  szrore  fresh 
articles  of  the  peace  against  the  said  earl,  grounded  upon 
the  above-mentioned  fact.  After  which,  he  (being  still 
present^  was  called  upon  to  give  bail  to  these  recent 
articles  of  the  peace. 

He  had  previously  given  notice  of  two  persons  to  be 

bis  bail  before  the  loi-d  chief  justice  :  with  one  of  w^hich, 

the  prosecutors  were  not  satisfied. 

[I  Dixrn.  698.]      After  several  proposals;  and  after  several  hints  which 

came  from  Lord  Mansfield y  as  well  as  from  Mr.  Norton, 

*•  that  it  was  necessary  for  the  earl  lo  give  bail  at  present^ 

and  not  to  pray  time  to  do  so,  as  the  giving  it  now  was 

the  only  method  he  could  take,  if  he  expected  to  remain 

"  at  liberty;"  it  ended  in  a  compromise  to  take  both 

these  persons  as  bail  now,  and  to  give  a  few  daj's  time  for 

the  justifying  the  doubtful  one^  (a  peruke-maker,)  or  for 

finding  a  better. 

C6S6     T      Accordin^lv,  he  himself  became  bound  in  5000/.  Mrs. 
■         "J  iSA?>/e/(his  mother,)  in  IbOOL  and  Mr.  John  Bennifold, 

peruke-maker,  in  2300/. 
The  earl's  counsel  wok*  moved  to  discharge  the  former 
recognizance:  to  which   the  lady's  counsel  afterwards 
consented. 


«     J  Rex  versus  Thomas  Dawes. 

Tuesday, 

1768.  /^^  Thursday  last,  the  6th  of  June^  Mr.  Morton  and 

IropreMed  ^'"^  ^^^*  ^"^rell,  on  behalfof  the  commissioners,  shewed 

foldicrnot  cause  against  making  absolute  a  rule  of  last  term,  made 

difcharged;  upon  the  commissioners  in  and  for  the  county  of  Sussex^ 

[SNewAbr.  for  putting  in  execution  the  late  act "  for  the  speedy  and 

V^^*-^  j^^  g  "  etfectual    recruiting    bis    majesty*s    land-forces    and 
'  '  '*'  marines,'*  for  them  to  shew  cause  why  Thomas  Dateet 
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should  not  be  discharored  out  of  the  regiment  of  foot      .1753. 
commanded  by  Colonel  Thomas  BrtufenelL  j^^j^ 

They  produced  a  number  of  affidavits;    and   rested         y^ 
entirely  upon  the  facts  contained  in  them :  which  fully    thomas 
proved  (as  they  alledged)  that  he  was  a  proper  object  of    ©awes, 
the  act  of  parliament ;  and  that  the  commissioners  had 
done  right;  and  that  he  ought  not  therefore  to  be  dis- 
charged from,  the  condition  of  a  soldier. 

Mr.  IIarvei/2Lnd  Mr.  Norton^  on  behalf  of  the  defendant 
Dawes  (the  impressed  man)  on  the  contrary,  argued  for 
making  the  rule  absolute,  •*  for  discharging  him." 

They  urged  that  this  was  a  high  and  unconstitutional 
authority  lodged  in  these  commissioners,  and  without 
requiring  from  them  any  oath  of  duty:  and  they  en- 
deavoured to  shew,  from  their  affidavits,  that  the  man 
was  not  a  proper  object  of  the  commissioners  jurisdiction. 
They  argued  therefore  that  he  ought  to  be  discharged ; 
especially,  as  the  crown  did  not  at  all  interpose. 

Note-— The  regiment  was  gone  abroad :  but  the  man 
himself  had  deserted  from  it. 

The  court  did  not  come  to  any  determination,  then  ; 
but  took  time,  in  order  to  consider  tbe  affidavits  on  both 
sides. 

Now,  Lord  Mansfield  delivered  the  opinion  of  the  f     637    j 
court,  in  which,   he  said,  they    were  all  agreed:   and 
all  of  them,  he  said,  had  separately  read  over  the  affi- 
davits. 

Then  he  went  minutely  through  the  affidavits  on  both 
sides;  and  made  the  proper  remarks  upon  the  different 
representations  of  the  case. 

The  result  was,  that  they  clearly  thought  him  to  he 
a  proper  object ;  and  that  the  commissioners  had  done 
right. 

Whereupon,  they  discharged  the  rule. 
(See  the  case  next  following  this.) 


Rex  versus  Andrew  Kej^sel. 

fllHIS  point  was  exactly  similar  to  the  last;  being  the  •^"^^5*' ^^•^ 
-*•    case  of  a  pressed  man,  who  applied  to  be  discharged  ^t^ii^*^^** 
out  of  Captain  Temples  company  in  Colonel  Duroure's 
regiment,  upon  the  foot  of  injustice  done  to  him  by  the 
commissioners,  to  whom  he  was  obliged    by  force  to 
submit :  and  vhe  question  turned,  in  like  manner,  upon 
the  man*8  being  a  proper  object  of   the     commissioners   . 
jurisdiction^   or    not;  which   depended   upon   the    par- 
ticular circumstances    of  the  case,  sworn  to,   on  both 
sides. 
It  was  argued  on  tbe  10th  of  June,  by  Mr.  Norton  and 
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1758.      Mr.  Biikop  for  Kessel,  and  by  Mr.  Hussey  for  the  cow* 
Rj£x        missioners,  upon  the  fact  only, 
Y.  No  objection  was  made,  on  behalf  of  his  majesty,  or  of 

K£88£i>.     Colonel  Duroure. 

The  court  liad  taken  time,  (as  in  the  former  case,)  to 
look  into  the  affidavits.     Aod  now. 

Lord  Mansfield  declanlsd  the  opinion  of  himself  and 
his  brethren,"  that  upon  the  circumstances  appearing  in 
"  thii  case,  the  man  was  nut  a  proper  otyect  of  the  cora- 
^  missioners  jurisdiction;  and  that  he  was,  by  au  undue 
**  exercise  of  the  power  trusted  to  them,  compelled  to 
•*  serve  as  a  soldier." 

And  therefore  thev  ordered  that  he  should  be  forth- 
with  discharged.  (But  they  would  not  give  co^s; 
though  asked  for,  by  the  man*s  counsel.) 

Cy^ao    1      Note— rln  both   these   cases  (of  Dawes  and  Kernel,) 
^^-      J  neither  of  them  could  have  brought  a  habeas  corpus: 

neither  of  them  was  in  custody.  Daves  had  deserted 
and  absconded :  Kessel  was  made  a  corporal.  Both 
prayed  to  be  discharged  from  the  condition  of  sol- 
diers, upoB^he  ground  of  the  commissioners  having 
misbehaved  in  the  exercise  of  a  parliamentary  autho- 
rity ;  (for  which  misbehaviour,  they  might  be  liable 
to  an  information.)  In  neither  case,  did  the  counsel 
[^DorD»4^t]         object  to  the  propriety  of  this  method:   and  the 

benefit  to  the  subject  is  manifest. 

Rex  versm  Davis, 

Writ  of  error  fipiIE  defendant   having    been  apprehended  upon  an 

for  reversing  X    outlawry  for  high-treason  in  diminishing  the  coin  of 

treason7or^  tlys   kingdom  (r«.  filing. guineas,)  was  brought  up  by 

diminishing  habeas  corpus  from  the  place  where  he  was  taken :  and 

the  coin.  afterjvards  committed  to  .Vett'gfl/e;  from  whence  he  was 

V.  Rex  V.  brought  up  by  rule,  on  Tuesday  O'th  June  1758. 

•on^Ystranffe       ^^^'  ^^^^^^^  ^^^  ^^^  crown,  immediately  prayed  that  he 
g2^*,3,  p.      '  might  be  asked  "  what  he  had  to  say  why  judgment 
**  should  not  pass  upon  him." 

And  the  outlawry  was  then  ordered  to  be  read;  and 
was  accordingly  begun  to  be  read.    But 

The  couKT  not  having  had  any  previous  notice 
of  this,  nor  having  even  seen  the  outlawry,  adjourned 
it  to  the  Saturday  then  next  following  (the  10th);  and 
ordered  that  copies  of  the  outlawry  should  be  sent  to 
them,  in  the  mean  time. 

The  defendant  intimated  **  that  h^  was  out  of  the 
''  realm  at  the  time  of  the  outlawry  pronounced :" 
And  he  alsp  intimated  bis  desire  to  b^ve  the  assistance 
of  counsel. 

Hut  per  Lord  Mans^ is],p-^The  court  can  not  assign 
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him  counsel,  till  be  has  pleaded :  and  theu  he  may  have       1758. 
counsel,    upon  that  collateral  matter.     However,  the        ^^^ 
court  do  not  restrain   counsel  from   advising    him   in         y. 
private.  D^vis. 

N.  B.  The  sheriff  of  Middlesex yi^%  ready  with  a  jury, 
in  case  he  had  now  pleaded  ''  that  be  was  mot  the 
**  same  peisoH.**  , 

On  the  said  Saturday  (10th  Jime)  the  defendant  being  (]  659  J 
brought  tothe  bar,  was  called  upon  to  bold  up  his  hand ;  and 
then  arraigned  (by  Mr.  Athorpe  secondary  of  the  crown- 
office,)upon  an  outlawry  upon  an  indictment  in  Loudon,  for 
high  treason  in  diminishing  the  coin  of  this  kingdom; 
and  asked  what  he  had  to  say  for  himself  *•  why  this  court 

should   not   proceed    to    give  judgment   and   award 

execution  against  him  according  to  law.'* 

Note — The  sheriff  of  iVf*dfi^/^5CJ:  was  again  ready  with  a 
jury,  (as  before,)  in  case  he  had  denied  his  being  the 
identical  person. 

Mr.  WhitakeVy  who  was  counsel  for  the  prisoner,  prayed 
that  the  outlawry  might  be  read.  Which  being 
done — 

Mr.  Whitaker  said,  that  if  the  outlawry  is  bad,  the 
defendant,  or  even  any  amicus  curie,  may  assign  errors  upon 
it ;  and  the  court  will  either  give  him  time  to  apply 
for  a  writ  of  error,  or  give  him  leave  to  plead  to  th« 
indictment. 

Now  this  outlawry  is  bad,  (he  said)  upon  the  face  of  it. 

1st  Exception — The  second  capias  ought  to  have  had 
three  or  four  months  between  the  teste  and  return: 
whereas  this  has  onl^Jifteen  days.  8  if.  6.  c.  10.  is  express 
'*  that  it  shall  be  returnable  three  months  after,  where 
'*  the  counties  are  holden  from  month  to  mouth;  and 
"  four  months  after,  where  tlie  counties  are  holden  from 
**  six  weeks  to  six  weeks."  10  H.  6.  c.  6.  confirms  the 
former  act;  and  extends  it  to  indictments  removed  by 
certiorari.     And  for  want  of  this,  the  outlawry  is  void. 

2d  Exception.  Here  is  a  discontinuance  of  process  for  a 
whole  year:  there  being  a  chasm  of  a  whole  year,  in 
which  it  does  not  appear  that  any  writs  were  issued  out  i 
(though  the  sheriff's  returns  to  such  writs  are  indeed 
set  out.) 

Sd  Elxception  (to  the  exigent.)  I'bis  exigent  is  m 
London :  and  the  outlawry  is  returned  to  be  proooiinced 
BY  Mr,  Ki99gy\\\e  coroi^er.  Whereas  the  krd  vtayoroi 
London  is  perpetual  coroner  in  London;  and  the  recupibv 
is  to  pronounce  it  Cro.  Jac.  531.  GartiKA  '%*  Regm^ 
proves  that  the  mayor  for  th^  time  being  i^  perpetua) 
coroner.  2  Ro.  Abr.  Title  UUagarie,  to.  805, 808.  prove 
both  positiioas:  ;»a.  806./'  that  the  rnnyor  it  goroneci*' 
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17^8.      ^^^  P^  ^^^'  P^  9^^^*  P^'  ^'  '*  ^^^^  ^^^  judgment  is  given 
^gjt'      "  by^he  recorder;  and  not  by  the  coronerB.** 

y^  4th  Exception.  He  is  not  said  to  be  outlawed,  **  secun^ 

DAVIS.      **  ^"'^  legem  et  comuetudinem  regni:**   which  the  writ 
requires.     And  Dalton  gives  the  return  in  that  manner. 

5th  Exception.  The  name  of  office  of  the  sheriffs  is 
not  set  to  the  return  of  the  second  exigent:  it  is  only 
**  the  return  of  JV.  A.  and  A.  C.  esquires.  2  Hales  Hist. 
•*  P.  C.  204.  is  express  that  it  must  be  so ;"  "  the  8h'*riff*8 
**  name  and  office  also  must  be  subscribed  to  the  return  of 
*•  the  exigent :  e.  g.  A.  B.  arm*  vicecomesJ* 

Ji.  B,  The  record  appeared  to  be  right  But  Mr. 
fVhitaker  said  it  was  not  so  in  the  return  upon  the 
writ  itself. 

6th  Exception  was  to  the  writ  of  proclamation.  Which 
he  alledged  to  be  faulty,  both  in  its  teste  and  in  its  return. 
This  writ  is  founded  upon  the  statute  of  31  Eliz.c.3^ 
Which  gives  it  in  personal  actions,  and  directs  the  par- 
ticular manner,  &c. ;  and  to  be  of  the  same  te^ste  and 
return  with  the  exigent.  4,  6  W.  M.  c.  22.  §  4.  extends 
this  writ  of  proclamation  to  criminal  cases  as  well  as 
civil ;  and  directs  it  to  be  delivered  to  the  sheriff,  three 
'  months  before  the  return. 

Now  this  writ  of  proclamation  is  tested  and  returned 
upon  the  same  day.  And  the  return  of  the  sheriff  is 
only  "  that  he  caused  him  to  be  proclaimed  acord* 
"  ing  to  the  form  of  the  statute."  But  non  constat^ 
what  statute  he  means :  there  is  none  mentioned  in  the 
writ. 

The  return  ought  to  be  particular;  and  to  specify  the 
respective  proclamations,  and  to  shew  that  they  were  a 
month  before  the  quinto  exactus  by  virtue  of  the  exigent. 
And  so  Dalton  says. 

7th  Exception.  The  man  was  abroad,  out  of  the  king- 
dom, at  the  time  when  the  outlawry  was  pronounced 
against  him. 

This,  indeed,  is  an  error  \xifact;  and  must  be  verified. 

8th  Exception*  The  hustings  (where  it  was  pro* 
nounced)  are  not  said  to  be  "  holden  in  and  for  the  city 
"  of  London:' 

Mr.  Norton  contra,  pro  rege,  said  he  would  be  under 
the  direction  of  the  court,  whether  to  defend  it  now,  or 
take  time. 

The  COURT  seemed  to  think  that  Mr.  Attorney 
General  should  have  been  present, 
f    641    3  '    But  Mr.  Norton  said  that  Mr.  Attorney  bad  desired  to 
be  excused. 

LfORD  Mansfield — Some  of  the  exceptions  seem  to 
have  weight :  and  some  of  the  errors  alledged  ure  errors 
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in  fact;  and  it  is  a  matter  of  discretion  in  the  attorney  ,1758. 
general^  •*  whether  he  will  think  proper  to  confess  them^  rex" 
^  or  not."  ^^ 

Mr,  Just.  Foster — Some  of  the  exceptions  go  to  shew      da  vii, 
the  outlawry  to  be  a  nullity^  and  to  avoid  it  without  a  writ 
of  error. 

Which  Lord  Mansfield  agreed  to. 

Mr.  Just.  Denison — The  custom  of  the  city  of  Lo/i- 
do7i  is  a  matter  of  fact. 

Lord  Mansfield — Mr.  Attomnf  General  will  con- 
sider whether  to  confess  the  errors  in  fact,  and  let 
the  party  in,  to  plead  to  the  indictment ;  or  take  the 
longer  course  of  a  writ  of  error:  this  is  a  matter  of 
prudence. 

Mr.  Wldtaker  prayed  that  the  prisoner  might  be  sent 
to  the  prison  of  this  court ;  and  not  to  Netcgate. 

Per  Car,  Nezegate  is  as  much  the  prison  of  this  courts 
as  the  King's  Bench  prison  is:  every  prison  in  the  king" 
dom  is  i\it  prison  of  this  court* 

The  prisoner  was  remanded;  and 
ordered  to  be  brought  up  again  on 
Tuesday,  the  13th. 

And  now,  the  defendant  being  brought  up  accordingly, 
Mr.  Attorney  General  allowed  that  one  or  two  of  the 
exceptions  were  fatal ;  as  for  instance  the  first  and  the 
sixth. 

But  though  the  act  of  31  -E/iz.  c.  3.  declares  the  out- 
lawry to  he  i;oid,  if  had  otherwise  than  that  act  directs; 
yet  he  said,  he  was  afraid  this  making  it  void  could  not 
be  done  by  the  court  upon  motion;  but  it  must  be 
avoided  by  writ  of  error ^  in  the  legal  way.  For  so  is 
Plowd,  Com.  137.  b.  and  Hob.  160.  and  2  Hawk.  P.C. 
306.  c.  27.  §  127. 

Lord  Mansfield — What  do  you  say  to  the  errors 
in  fact? 

Mr.  Attorney  General — If  there  are  any  that  I  can  con- 
fess, 1  woula  doit:  because  I  am  satisfied  it  must  be 
reversed  upon  a  writ  of  error.  As  to  the  7th,  if  I  was 
to  confess  it,  it  would  not  signify;  because  his  time  is 
elapsed :  the  year  is  expired. 

Cur.*  There  is  no  getting  at  it,  without  a  writ  of  error,   f    642    1 

Lord  Mansfield— If  the  attorney  general  has  an 
authority  from  the  crown,  he  may  confess  an  error  in 
factf  which  is  not  true :  but  the  court  will  not  permit  the 
confessing  an  error  in  law,  which  is  not  true. 

Mr.  Just.  Foster  mentioned  a  case  of  one  Mr.  Staf" 
ford,  who  was  called  ''esquire;"  and  he    said  he  was 
only  a  yeoman,  and  not  an  esquire :  and  the  attorney 
general  came  in  and  confessed  iu*  •TideLacat*t 
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l>r^Q  The  present  defendant  was  remanded  d  onkr 

*  .  toi  purchase  his  writ  of  error. 

V,  ^»  B.  Per  Cur*  and  counsel — there  are  a  great 

DAVIS.  many  other  errors  upon  this  record. 

+  *«  Parchas- 

in^*'  hit  writ  of  error   ii  a   technical   term ;    which    does     not    here    cootcj 
■a J  pecuniftry  ideai  at  if  he  was  to  pay  a  price  for  it. 

Wednesday,  Chesterton  versus  Middleiiurst. 

1758.       '       A    BAIL'bond  was  given  in  a  court  of  a  county-palatint 
Action  on  a     *^  [Chester^)  in  an  action  brought  there.     Which  bail- 
bail.b(ind  in  a  bond  being  assigned  by  the  sheriti^  an  action  was  brought 
^  court  below,    upon  it  in  this  court 

brought  there      The   defendant  filed  special   bail,  below;    and   then 
and  not  here,  moved  to  Stay  proceedings  here.     And 
ndcss  special  The  COURT  all  held  this  bring  the  action  here,  to 

circumrtances  he  9Ln  unfair  practice :  unless  there  had  been  some  ^cia/ 
warran  it  circumstance  to  warrant  it,  (as  the  defendant's  living  out  of 
the  jurisdiction,  or  the  like:)  which  was  not  even  pre- 
tended, in  the  present  case.  Therefore  the  court  held 
•  y.  Walton,  that  the  plaintiff  ought  to  have  proceeded  in  the  ♦  court 
B«n?'Tr.^  below;  and  accordingly  set  aside  his  proceedings  in  this 
1766'.  6  G.  3.  court. 

B. R.    that 

**  an    action  qpon  a  bail-bond  must  be  brought  in  Ihe  same  court  wbea  the  bail 

was  giTeo.*'    [SeealsoS  Wil8,348.  3  Burr.  1923.  8  Dum.  153.] 

Rex  versus  Florence  Hensey,  M.  D. 

Trial  for  high  I^X  Monday  8th  of  May  1758,  the  defendant   was 

trjAson  in       V-F  brought  into  court  by  the  keeper  of  Newgale,  upon  a 

thcklnf 's^     A«6«tfs  cojpus  directed  to  him,  commanding  him  "  to  bring 

enemiei:         "  "P  ^s  body.'*     He  appeared  (upon  the  reading  of  the 

[See  6  Dum.   return)  to  have  been  committed  by  warrant  under  the 

^  ]  hand  and  seal  of  the  Earl  of  Holderness  one  of  bis  miyes- 

L    643    J  ty's  principal  secretaries    of  state,   for  high-treawn   in 

ADHERING  TO,  and  aiding  and  corresponding  with  the 

king's  enemies;  and  to  be  detained  in  his  custody,  by 

virtue  of  a  second  warrant  of  the  like  kind. 

Mr.  Attorney  General  prayed  that  the  return  might 
be  filed. 

Cur.  Let  it  be  filed. 
Mr.  Attorney  General  then  informed  the  court  and  the 
defendant^  "  that  there  was  an  indictment  of  high-treason 
"  found  against  the  defendant :"  (which  indictment  was  so 
found  l^  the  grand  jury  by  itself  singly,  and  brought  into 
court,  singly  by  them  on  Tuesday  last)  With  whick 
indictment,  the  defendant  being  now  charged,  and  being 
called  upon  by  the  secondary  of  the  crown-office  to  hold 
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up  bis  hand,  the  court  ordered  the  indictment  to  be  read       1758. 
to  him.  REX 

But  the  cou RT,( ftf/bre  it  was  read  to  him,)  asked  him  y, 

"  whether  he  desired  counsel  to  be  assigned  to  him;'*    hensey. 
and  if  he  did  desire  to  have  counsel,  then  "  ©Aom, 
*'  by  name,  he  desired  to  have  assigned  to  him." 
He  named,  and  accordingly. 

The  COURT  assigned  to  him,  Mr.  John*  Morfony*}^.  B.  Mr. 
and  the  Honourable  Mr.   Thomas  Hortard;  and  Mr.  M- if  not  one 
Jo/<»  pierce  for  his  attorney.  ^    .    ^     ^.       ^    S'.Toin- 

The  indictment  was  then  read  verbatim  to  nim,  by  ^],  (though 
the  express  direction  of  the  court :  (although  he  had  a  copy  he  has  a  pa- 
of  it  five  days  ago  ;  agreeable  to  7  W,  3.  c.  3,  **  for  regu-  tent  of  pre- 
**  latingof  iriaU  in  cases  of  treason  and  misprision  of  trea-^™^^*J 
"  son.")    Upon  which  indictment  being    thus  read  to 
him  by  Mr.  Barlow^  he  was  immediately  asked  (by  Mr. 
Athorpty  secondary  of  the  crown-office,)  "  Whether  he 
was  guilty  or  not  guilty  of  the  high  treason  therein 
charged  upon  him."     To  which  he  pleaded 

NOT  GUILTY. 

The  defendant,  after  he  had  pleaded  "  not  guilty," 
intimated  to  the  court  **  that  he  had  received  hard  and 
**  severe  usage,  during  his  confinement." 

Mr.  Attorney  General  absolutely  disavowed  his  having 
received  any  severe  treatment  at  all ;  and  assured  him 
that  he  would  be  treated  with  all  possible  humanity,  so 
far  as  was  consistent  with  his  being  safely  secured  from 
escaping. 

Then  a  day  was  fixed  for  his  trial ;  viz.  Monday  12th  I      644     j 
June  1758. 

Which  being  settled,  without  any  sort  of  objection* on 
any  part,  the  defendant  was 

REMANDED  (to  "Sezcgate^) 

On  which  Monday  12tb  June  1758,  at  the  trial,  the 
defendant's  counsel  took  exception  to  the  reading  oftwo 
papers— (No.  1,2.)  being  the  rough  draughts  of  letters 
written  by  himself,  and  found  in  a  bureau  where  he  kept 
his  linen  and  papers;  and  which  were  only  introductofy 
evidence;  not  any  part  of  the   overUactSy  vfhxoh  were  to  ' 

support  the  species  of  the  treason  charged  upon  him.  It 
was  objected  to  them,  that  they  were  not  sufficiently 
proved  to  be  found  in  his  custody;  nor  sufficiently  proved 
to  be  his  hand-writing :  for  mere  comparison  oj' hands  is 
not  sufficient  to  support  their  being  read  against  the 
defendant. 

The  counsel  for  the  crown  answered,  that,  the  papers 
beingybi/wdt/i  Ais  ci/5/orfy,  and  his  hand  having  been  5ii/*- 
ficiently  proved  by  persons  who  had  seen  him  write,  it  was 
sufficient  to  entitle  the  crown  to  read  them  ;  though  the 
jury  are  to  judge  of  them.    And  they  mentioned  Layer  r 
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1758.      case;  and  Lord  Preston's c^se;  and  Franciascase:  tlxiA 
HEX        Sidneys  case ;  and  Buchanans  case  in  the  north ,  in  1746 ; 
Y.  and  Crosbys  CRsey Skinner   578,  o79.  and  1    LtL  Raym. 

H£MS£Y.  ^^'  ^*  C-  Rex  V.  Crosby  alias  Phillips :  where  compari- 
son of  hands  was  allowed  to  be  good  evidence,  if  the 
papers  are  found  in  the  custody  of  the  person  bimseif. 
Sir  JoA/i  Wedderburns c^se.  Sir  Chohnetejf  Dering*8  auie — 
for  murder;  (i.  e.  Rex  v.  Thorn/iilL) 

The  COURT  unanimously  over-ruled  the  objec- 
tion.    These  papers  tsere  found  in  his  custody ;  and 
they  have  been  sufficiently  proved  by  persons  who 
have  seen  him  write,  to  entitle  the  crewn  to  read  them; 
Then  the  evidence  for  the  crown  being  opened,  and 
given;  (which  consisted  chiefly  of  letters  to  and  from 
the  prisoner;)  and  being  alledged  to  be  a  proof  of  overt- 
acts  of /zro  different  sorts  of  treason,  viz,  of  compassing 
and  imagining  the  death  of  the  king  and  also  of  aahering 
to  the  king's  enemies; 

Mr.  Solicitor  General  declined  summing  up  the  evi- 
dence; choosing  to|reserve  himself  for  the  reply. 

Which  the  court  held  to  be  within  rule,  if  he  so 
thought  proper. 
1^   6^3     1      ^^  ^^^  counsel  for  the  crown  rested  it  here. 

Then  the  counsel  for  the  prisoner  (Mr.  Morton  and 
Mr.  Howard)  began  upon  his  defence.  They  declined 
giving  any  evidence  on  the  part  of  their  client:  but  they 
insisted  upon  these  two  topics,  in  his  defence;  viz. 

1st.  That  wo  one  act  was  proved  upon  h'mi  in  Middk" 
ifor;  where  the  indictment  is  laid. 

2Llly.  That  the  evidence,  if  it  had  been  brought  home 
to  the  defendant  so  as  to  ati'ect  him,  yet  it  would  by  no 
means  have  amounted  to  a  proof  of  any  overt-acts  of  eitlur 
of  the  two  before  named  species  of  treason. 

For  they  were  only  letters  of  correspondence.     And  if  a 
correspondence  of  this  nature,  either  within  or  outof  the 
realm,  had  been  treason  in  ge//era/ and  in  a//the  king's 
subject?,  within  25  Edrc.  3,  it  would  never  have  been 
particularly  enacted  to  be  capital  \\\  a  soldier,  by  the 
mutiny  acts  of 3,  4  Amu  c.  1(>.  §  35.  fo.  2(5(5.  and  30  G. 
2.c.0\!i  1. 
N.  li.  The  former  makes  it  treason,  to  do  it  either 
"  upon  land,  outof  England,  or  at  sea :"  the  latter 
makes  it  capital,  or  such  other  punishment  as  a 
court  martial  shall  inflict,  to  do  it  '*  upon  land  wiikiu 
"  OR  out  of  Great  Britain,  or  ufK)n  the  sea." 
Mr.  YoRKE,  his  majesty's  solicitor  general,  then  pro- 
ceeded to  reply:  in  doing  which,  he  made  only  .some 
general  observations  upon  the  evidence  that  had  been 
given  on  the  part  of  the  crown,  but  did  not  sum  it  up 
particularly,  (as  the  prisoner  had  given  no  evidence 9X  all;) 
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but  conflned  himself  to  what  the  defendant's  counsel  had 
urged  in  his  favour,  in  point  oUawand  reason. 

He  answered  thus,  to  the  objections  which  they  had 
insisted  upon. 

1st.  That  the  fifth  letter  given  in  evidence  bears  date 
•*  from  Twickenham^'  wbich  is  in  Middlesex.  Which  alone, 
is  a  full  answer  to  the  objection. 

2dly.  That  the  correspondence  proved  was,  in  point  of 
l^WfVin  evidence  of  an  overt-act,  of  each  of  the  before-men- 
tioned species  of  treason. 

First— Of  co/ii/jflw/wg  and  imapning  the  death  of  the  king,  f     /?4  ^    "i 
To  prove  which,  he  cited  I  H.  H.  P.  C.  167.    Cardinal  L  •* 

Poofs  case,  3  Inst.  1 4.  S.  C*  And  so  Ld.  Ch.  J.  flfolt  also 
held, in  Gregg's  case :  (which  he  cited  from  a  manuscript 
teport  of  Judge  Tracy's:)  and  Baron  S/riy/A  and  Mr.  Just. 
Dormer  seemed  to  agree  to  iu  And  in  Lord  Preston's 
case,  also,  Ld.  Ch.  J*  liolt  so  held. 

Secondly — It  is  also  an  overt-act  oi adhering  to  the  king*s 
enemies.  In  Gregg's  case,  it  was  agre^  by  all  the 
judges,"  that  such  letters,  though  intercepted  before  they 
**  arrived,  were  so." 

Lord  MANSFiKLt— We  have  seen  three  reports  of 
Gregg* s  case;  viz.  one,  by  Ld.  Ch.  Baron  Dodd; 
another,  by  Mr.  Just.  Price:  and  this,  by  Mr.  Just. 
Tracy:  and  they  all  three  agree  "  that  such  letters 
•*  though  intercepted,  were  overt-acts  of  eflcA  species 
**  of  treason  before  mentioned;  and  that  all  the 
"  judges  agreed  in  this." 

Mr.  Solicitor  General — And  as  to  the  statutes  of  Queen 
Ann  and  the  present  king,  the  statutes  of  7  Jnn.  c.  4. 
and  the  late  mutiny  act  of  30  G.  2.  c.  6.  go  further  than 
the  act  25  Ed,  3.  does. 

Lord  Mansfield  summed  up  the  evidence. 

As  to  the  law — levying  war  is  an  overt-act  of  compassing 
the  death  of  the  king :  an  overt-act  of  the  intention  of  levy- 
ing war,  or  of  bringing  war  upon  the  kingdom,  is  settled 
to  be  an  overt-act  o/ compassing  the  king's  death.  Solicit' 
ing  a  foreign  prince,  even  in  amity  with  this  crown,  to 
invade  the  realm,  is  such  an  overt-SiCt :  and  so  was  Cardinal 
Poofs  case.  And  one  of  these  letters  is  such  a  solicita- 
tion of  a  foreign  prince,  to  invade  the  realm. 

Lettei-s  of  advice  and  correspondence,  and  intelligence 
to  the  enemy,   to  enable  them  to  annoy  us   or  defend 
themselves,  written  and  sent,  in  order  to  be  deliveredto  the  . 
enemy,  are,  though  inlercepled,  overt-acts  of  Ooth  these 
species  of  treason  that  have  been  mentioned.    And  this 
was  determined  by  all  the  judges  of  England,  in  Gregg's 
case:   where   the   indictment  (which   1  have  seen)    is, 
much   like  the  present    indictment.     The   only  doubt,, 
there,  arose  from  the  letters  of  intelligence  being  inier< 
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17.58.      ceptedanA  never  delivered  :  but  they  held  "  that  thai  cip 
"  cumstance  didfiot  alter  the  case." 

•As  to  the  FACT,  in  the  present  case.— the  jury  are  to 
UEKSEY.  consider  whether  they  were  written  by  the  prisoner  at 
the  bar,  in  order  to  be  delivered  to  the  enemy,  and  with 
intent  to  convey  to  the  enemy  such  intelligence  as  might 
serve  and  assist  them  in  carrying  on  war  against  this 
crown,  or  in  avoiding  the  destinations  of  our  enterprizes 
and  armaments  against  them. 

Then  his  lordship  went  through  the  evidence  particu- 
larly, and  having  finished  his  summing  it  up,  be  propo- 
sed to  the  counsel,  and  they  agreed  to  it  on  both  sides, 
•*  that  the  jury  should  take  the  letters  out  with  theih." 

As  to  the  locality  of  the  facts— he  said,  it  is  certain  that 

some  one  overt-act  must  be  proved  i  n  the  county  where  the 

indictment  is   laid :  indeed  if  any  one  be  so  proved  in 

'    that  county,  it  will  let  in  the  proof  of  others  in  other 

counties. 

Now  here,  one  of  the  letters  is  dated  at  Twickenham, 
which  is  in  Middlesex, 

The  jury  went  out,  a  little  after  eight,  taking  the  let- 
ters, 4rc.  with  them ;  and  soon  sent  to  desire  leave  to  have 
candles ;  which  the  officer  who  brought  in  their  message, 
said  he   was  sworn  "  not  to  let  them  have ;"  unless  i ^ 
should  be  so  ordered. 

Lord  Mansfield  asked  the  counsel,  if  either  side 
objected  to  it. 

And  the  counsel  on  both  sides  agreeing  to  it — 

Leave  was  given  accordingly :  and  they  bad  them. 

In  half  an  hour,  the  jury  returned,  and  brought  in  their 
verdict, "  guilty/* 

Lord  Mansfield  observed,  as  tbthetwoactsof  parlia^ 
ment  of  7  Ann.  c.  4,  and  31)  G.  5.  c  6.— that  they  carried 
the  matter  y//r<//e/  than  the  law  extended  to  before:  and, 
besides  t  hat,  they  were  both  of  them  declaratory^  as  well 
as  enacting;  which  was  calculated  on  purpose  to  avoid 
the  very  objection  that  had  been  now  taken:  (F. 
ante,  645.) 

The  defendant  was  remanded  to  N(*Trg/i/f  ;9tida  rule 
made  '*  to  bring  him  up  again  on  Wednesday.*^ 
r     618   T      '^"^  ^^^  prisoner  being  accordingly  brought  to  the  bar, 
^  J  on  this  day  about  four  o'clock  in  the  afternoon,  by  the 

keeper  of  Ntwgate, — 

Mr.  Attorney  General  prayed  the  judgment  of  the  court 
upon  him. 

Mr.  Athorpe,  secondary  of  the  crown  olFice,^  called  upon 
bim  to  holctup  his  hand;  and  reminded  him, '^  that  he 
•*  had  been  indicted  of  high  treason,  and  thereto  had 
'^  pleaded  not  guilty:  and  for  his  trial  had  put  himself 
^'  upon  God  and  the  country,  which  country  had  found 
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him  guilty ;"  and  then  asked  him  "  if  he  had  any  thing       1758. 

to  say  for  himself,  why  the  court  should  not  proceed  to        rex 

give  judgment  against  him  according  to  law."  v. 

The  prisoner  thereupon  took  out  a  written  paper;  and    hensey.  , 
rather    read,  than  spoke  it.    It  consisted  partly  of  an 
apology,  and  partly  of  a  ^ort  of  defence  against  the  charge : 
together    with    some  objections    to    the    proof  of   it 
upon  him. 

The  substance  of  it  was — that  the  correspondence 
with  which  he  had  been  charged,  as  treasonable  and  * 
giving  intelligence  to  an  e/iemy  of  his  liege  sovereign,  was 
nothing  more  than  writing  letters  to  his  own  brother,  who 
so  far  from  being  an  enemy,  that  he  was  in  the  service 
of  the  king's  good  brother  afid faithful  ally,  as  his  majesty 
himself  had  stiled  the  King  of  Spain,  in  his  speech  to  his 
parliament ;  and  that  these  letters  contained  only  coffee- 
house  news  and  idle  speculations ;  but  gave  no  such  intelli- 
gence as  could  be  useful  or  even  unknown  to  an  enemy ; 
nor  did  betray  any  of  the  secrets  of  this  government  to 
their  enemies. 

That  he  had  no  malignity  in  his  heart,  against  the 
king  or  his  government;  nor  had  ever  been  guilty  of 
an  improper  behaviour ;  but  always  conducted  himself 
with  decency  and  duty  towards*  his  king  and  coua* 
try :  for  the  truth  of  which,  he  appealed  to  his  charac- 
ter and  conversation. 

And  as  to  the  papers  which  were  seized  by  the 
messenger,  at  the  house  where  he  lodged — they  might 
just  as  well  be  the  foooman's  of  the  house,  as  his :  for 
both  of  them  had  access  to  the  bureau,  in  which  the 
messenger  found  them. 

That  the  statute  of  7  W.  3.  c.  3.  §  2  ^  4,  directs  that 
there  shall  be  two  witnesses  to  each  overt-act  of  the  same 
treason  whereas  his  hand^writing  had  been  proved  only  by 
one  witness,  who  could  pretend  to  fttioap  any  thing  of  his 
band-writing,  for  that  the  other  three  knew  little  or 
nothing  of  his  hand,  and  could  scarcely  be  said  even  tOt-  /•.q  -i 
have  ever  seen  him  write.  L     "*^     J 

*    (Note.    The  act  directs"  that  either  both  the  witnesses 
"  must  be  to  the  same  overt-act,  or  one  of  them  to 
,"  one,  and  the  other  of  them  to  another  overt-act  of 
'*  the  same  treason.") 

And  there  was  no  witness  at  all,  he  said,  to  prove  any 
act  of  treason  committed  by  him  in  the  county  of  Mid- 
dlesex,  where  the  indictment  lays  the  offence  to  have 
been  done. 

He  alledged,that  this  case  of  his  was  the  frst  instance, 
since  the  statute  of  Edw.  3.  where  givtVig  intelligence  has 
been  holden  to  be  high  treason.    And  be  said,  that,  as  he 
Vol.  I.  P  p 
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1758.      ^^^  '^^  had  four  days  between  his  trial  and  b\s  sentence, 
REX*      (as  was  usual,)  bis  counsel  had  not  hadsufficieaC  time  to 
V.         prepare  themselves  in  arrest  of  judgment. 

Therefore,  upon  the  whole,  he  prayed  that  the  court 
would  either  be  so  kind  to  .him  as  to  respite  his  sentence; 
or,  if  that  might  not  be  obtained,  that  they  would  be 
graciously  pleased  to  recommend  him  to  his  Majest^s 
mercy. 

Be  was  then  asked  **  if  be  had  any  point  of  law  to  move 
'*  inflrres/ of  judgment" 
To  which  his  answer  Was,  *'  that  he  had  not*' 
Lord  Maksyielo  then  observed,  that  the  prisoner  bad 
been  convicted  upon  a  very  full  trial,  and  upon  very 
cogent  proof;  and  that  he  appeared  upon  tbe  eyideiice 
to  have  committed  many  overt«actd  of  treason. 

He  took  notice^  that  the  prisoner  bad  even  solicited 
tbis  employment,/rom  inelinathn :  as  well  as  undertaken 
for  hire,  to  act  as  a  spy  against  his  own  native  country, 
and  to  reveal  the  secrets  of  tbe  king  and  government  to 
the  open  enemies  of  both ;  and  to  give  them  information 
and  intelligence  of  the  enterprises  and  designs  of  this 
kingdom  against  them  ;  and  all  this,  with  intent  and  ifi 
order  to  aid  and  assist  them  in  defending  themselves 
against  if)is  king  and  country. 

He  observed  that  the  enemy  bad  manifestly  shewn 
that  thei/  themselves  looked  upon  this  correspondence  to 
be  an  aid  and  assistance  to  them  ;'*  by  their  giving  him 
a  stipend,  and  paying  him  a  stipulated  monthly  price, 
as  the  purchase  and  reward  of  it^  under  a  penalty  of  his 
forfeiting  20j.  for  every  omission  of  a  weekly  letter  fr6m 
bim. 

3  He  also  observed,  that  the  jbrisotier  appeared  to  have 
procured  his  information  of  the  state  of  our  navy 
and  army  and  finances,  and  the  other  matters  contained 
in  his  papers  and  memorandums  seized  in  his  bureau, 
with  thj^tvery  view  and  intention  of  communicating  them 
to  the  enemy :  and  by  his  letter  of  the  22d  of  Julf  last, 
he  had  even  advised  and  invited  t  lie  enemy  to  invade  his. 
native  country ;  and  to  bring  war  and  destruction  into  the 
heart  of  it,  The  guilt  of  this  offence  arisen  from  tbe 
nature  of  the  correspondence,  which  is  calculated  to 
betray  the  secrets  of  his  king  and  country  to  tbe  enemy, 
as  a  SPY ;  a  treason  of  a  very  dangerous  kind,  and  Irhtch 
gives  an  enemy  much  mere  aid  and  assistance,  than  a 
person  publicly  and  professedly  declaring  himself  att 
open  enemy  to  his  own  country  could  give  them. 

He  laid  it  down  as  a  point  which  was  n^ver  doubted, 
"  that  this  offence  of  sending  intelligence  to   tb^ 

enemy  of  tbe  destibations  and  designs  of  this  kingdom 
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and  government,  in  order  to  assist  them  in  their  Opera-      lyico 

tions  against  us  or  in  their  defence  of  themselv^  is 

high-treason;  even  although  such  a  correspondence 

should    be    intercepted,  without    ever. coming  to  the 
/*  enemy's  hands.    And  so  was  the  resolution  of  all  the    ^^^3^'''* 
"  judges,  in  Gregg's  case." 

And  as  to  the  witnesses  to  the  prisoner's  kand-nmiinff 
—there  due  four  of  them  that  have  seen  him  write,  and 
swear  to  his  hand,  of  their  own  knowledge:  and  these  four 
witnesses  are  not  contradicted  by  any  evidence  to  his  part; 
but  on  the  contrary,  are  confirmed  by  a  variety  of  circum- 
stances. 

As  to  the  point  of /occr/i/y — he  said  that  if  there  had 
been  no  evidence  at  all,  of  that   particular  letter  which  ^ 

bears  date  at  Twickenham  (which  is  in  Middlesexy)  yet 
nevertheless  the  presumption  was  strouf^  and  stood  uncon- 
tradicted too,  **  that  they  were  written  in  Middlesex,  where 
"  the  prisoner  resided,  and  where  his  papers  were 
"  seized." 

As  to  mercy — he  told  the  prisoner,  that  that  was  in 
the  king's  breast;  but  was  no  part  of  their  province: 
and  therefore  his  application,  on  that  head,  must  be 
elsewhere. 

The  Lor^/CniEF  Justice  (\l  buinga  case  of  high-treason) 
pronounced  the  si  nteiice. 

Mr.  Attorney  General  then  moved,  that  the  court 
would  appoint  a  day  for  the  execniun. 

Lord  Mansfield  desired  him  fo  name  a  day. 

Mr.  Piirce,  the   defendaiit's  solicitor,  said  ho  hoped  it  f     551     1 
would  not  be  an  early  <\iy. 

Mr.  Attorney  General  said,  he  was  willing  to  give  as 
lonp:  a'day  as  might  be  pioper. 

Mr.  Just.  Foster  nientionid,  that  Dr.  Cameron  had 
three  weeks. 

(N.  B.  Mr.  Charles  Radcli/fe  had  only  a  fortnight.) 

Mr.  Peirce  desired  that  this  might  be  a  month. 

The  couuT  and  Mr.  uittomeii  General  very 
readily  agreed  to  ^  month.  Accordingly,  it  was  oidored 
to  be  upon   JVtdnesday  the  12th  of  July. 

The  prisoner  was  remanded  to  Newgate ;  and  bowed 
respectfully  to  the  court,  and  courteously  to  the  bar 
and  aud.ence,  on  retiring. — 
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Note. 
On  the  last  day  of  a  term  %  . 
An  attachment  may  be  moved  for,  in  the  two  cases 
following ;  rir. 

For  *  non-payment  of  coits:  and 
against  a  sheriflT,  for  not  returning  a  writ. 
This  was  alleged    by  Mr.  Clayton,  and  conceded  by 
the  90urt  to  be  the  practice; 

Note  also 
The  rule  is,  that  counsel  may  move,  on  the  last  day  of 
terra  to  9iiasA  an  inhictment;  but 
not  to  quash  an  order. 

The  court  wai  not  up,  till  near  midnif ht. 


The  End  of  Trimly  Term,  1758.    31  Geo,  «. 
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